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PREFACE. 


This  Volume  completes  the  twenty-second  year  of  the 
"Insurance  Digest."  It  contains  678  cases,  and  citations 
from  many  leading  articles  and  references  to  annotations 
appearing  in  the  law  periodicals  and  reports,  relating  to 
and  containing  50  more  cases  than  in  Volume  21.  The 
cases  are  divided  as  follows : 

Fire 195     . 

Life 155 

Fraternal 140 

Accident 59 

Marine 16 

Miscellaneous 113 

I  express  my  obligation  to  Mr.  Frank  G.  West  and 
Miss  Goldie  M.  Scovell  of  my  office,  for  assistance  in  the 
preparation  of  this  Volume,  and  to  Mr.  Hewit  H.  Thomas 
of  The  Rough  Notes  Company  for iiis  general  supervision 
of  the  mechanical  details.^  ^         GUILFORD  A.  DElTCH. 

Indianapolis,  Ind,  March  1,  1910. 

PUBLISHERS'  Note— A  complete  General  Index  and  Table  of  Cases 
to  the  first  twenty  volumes  of  this  Digest  was  published  early  in  1909.  This 
Index  solidifies  the  annuals  into  a  set  and  very  greatly  facilitates  finding 
"what  the  Courts  have  ruled  to  be  the  law. 

Concurrently  with  the  publishing  of  the  General  Index  there  was 
issued  a  subscription  edition  of  the  first  twenty  volumes  of  the  Digest — 
bound  in  five  books. 

The  matter  contained  in  the  subscription  edition  is  identical  with  that 
in  the  annuals  for  1888  to  1907  inclusive. 

The  General  Index  marks  a  distinct  period  for  the  Digest,  so  this  vol- 
ume, while  officially  the  twenty-second,  really  becomes  volume  two  of  the 
second  series. 

The  Index  in  this  volume  and  its  Table  of  Cases  conform  to  the  style 
adopted  in  the  General  Index.  ■ 
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EXPLANATION  OF  ABBREVIATIONS 
USED  IN  THIS  VOLUME 


OmCIAL  COURT  REPORTS 


Bee  page  vH  for  ab}>reviationa  of  "UnoffMal  Reports  and  Law 
Periodicals/' 

Ala.    .Alabama  Supreme  Court  Reports. 

App.  D.  C District  of  Columbia  Court  of  Appeals  Reports. 

App.  Dlv New  York  Supreme  Court,  Appellate  Division. 

Ark.    .Arkansas  Supreme  Court  Reports. 

Cal California  Supreme  Court  Reports. 

Can.   S.  C Canadian  Supreme  Court  Reports. 

Civ.  Pro New  York  Civil  Procedure  Reports. 

Colo Colorado  Supreme  Court  Reports. 

Colo.    App Colorado  Court  of  Appeals  Reports. 

Conn.    Connecticut  Supreme  Court  of  Errors  Reports. 

Del.    Ch Delaware  Chancery  Reports. 

Dick.    New  Jersey  Equity  Reports. 

Fla.    Florida  Supreme  Court  Reports. 

Ga.    GeoriTla  Supreme  Court  Reports. 

Houst Houston  (Etelaware  Superior  Court  and  Court  of 

Errors  and  Appeals). 

IlL    Illinois  Supreme  Court  Reports. 

IlL  App Illinois  Appellate  Court  Reports. 

Ind.    Indiana  Supreme  Court  of  Judicature  Reports. 

Ind.  App. Indiana  Appellate  Court  Reports. 

Iowa    Iowa  Supreme  Court  Reports. 

Kans.    Kansas  Supreme  Court  Reports. 

Kans.  App Kansas  Court  of  Appeals  Reports. 

Ky Kentucky  Court  of  Appeals  Reports.  ^ 

La.   Ann Louisiana  Supreme  Court  Reports. 

Mass.    Massachusetts  Supreme  Judicial  Court  Reports. 

Md.     Mar>'land  Court  of  Appeals  Reports. 

Me Maine  Supreme  Judicial  Court  Reports. 

Mich Michigan  Supreme  Court  Reports. 

Minn Minnesota  Supreme  Court  Reports. 

Bfisc.    Now  Yoik  Miscellaneous  Reports. 

Miss.    Mississippi  Supreme  Court  Reports. 

Mo.     Missouri  Supreme  Court  Reports. 

Mo.    App Missouri  Court  of  Appeals  Reports. 

Mont Montana  Supreme  Court  Reports. 

N.  B New  Brunswick  Reports. 

N.   B.  Eq New  Brunswick  Equity  Reports. 

N.  C North  Carolina  Supreme  Court  Reports. 

N.  Dak.   North  Dakota  Supreme  Court  Reports. 

N.  H.   New  Hampshire  Supreme  Court  Reports. 

(V) 


Digitized  by 


Google 


vi  Explanation  of  abbreviations.      [vol.xxii 

N.    J.    Eq New  Jersey  Ekjuity  Reports. 

N.    J.    L New  Jersey  Law  Reports. 

N.  S Nova  Scotia  Reports. 

N.  Y New  York  Court  of  Appeals  Reports. 

Neb Nebraska  Supreme  Court  Reports. 

Ohio  St Ohio  Supreme  Court  Reports. 

Ont.     Ontario  Reports. 

Ont.  App Ontario  Appeal  Reports. 

Ore Oregon  Supreme  Court  Reports. 

Pa Pennsylvania  Supreme  Court  Reports. 

Rap.  Jud.  Quebec,  B.R.Rapports  Judiciaries  De  Quebec ;  Cour  du  Banc 
de  la  Rine. 

Rap.  Jud.  Quebec,  C.S.Rapports  Judiciaries  De  Quebec ;  Cour  Superi- 
cure. 

R.  I Rhode  Island  Supreme  Court  Reports. 

S.   C South  Carolina  Supreme  Court  Reports. 

S.  Dak South  Dakota  Supreme  Court  Reports. 

Tenn Tennessee  Supreme  Court  Reports. 

Tex Texas  Supreme  Court  Reports. 

Tex.  C.  C.  A Texas  Court  of  Civil  Appeals  Reports. 

U.   S United  States  Supreme  Court  Reports. 

U.  S.  App United  States  Circuit  Courts  of  Appeals  Reporta 

Utah    Utah  Supreme  Court  Reports. 

Va Virginia  Supreme  Court  of  Appeals  Reports. 

Vroom    New  Jersey  Law  Reports. 

Vt Vermont  Supreme  Court  Reports. 

W.  Va West  Virginia  Supreme  Court  of  Appeals  Re- 
ports. 

Wash Washington  Supreme  Court  Reports. 

Wis.    Wisconsin  Supreme  Court  Reports. 
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USED  IN  THIS  VOLUME 


UNOFFICIAL  REPORTS  AND   L\W   PERIODICALS 


Bee  preceding  pages  for  abbreviations  of  "O/flcial  Court  Reports." 

Adv.  S.  U.  8 Advance  Sheets  United  States   Supreme  Court; 

Lawyers*    Co-Operatlve   Pub.    Co.,    Rochester, 
N.  Y. 

Alb.  Jm  J Albany  Law  Journal ;  Albany,  N.  Y. 

Am.  Lb  Res American  Law  Register ;  Philadelphia. 

Am.  L.  Rev American  Law  Review;  St.  Louis,  Mo. 

Am.   St.   R American  State  Reports. 

Am.  A  BnflT.  Corp.  Caa  American  and  English  Corporation  Cases. 
[1«0]     A.  C Appeal  Cases    [190Q]    "The  Law  Reports."  Lon- 
don, EIngland. 

AtL     Atlantic    Reporter ;    West    Publishing    Co.,    St. 

Paul,  Minn. 

AustraL  L.  T Australian    Law    Times;    Melbourne    and    Ade- 

laide,  Australia. 

C.  C.  A United  States  Circuit  Courts  of  Appeals  Re- 
ports; Lawyers*  Co-Operatlve  Pub.  Co., 
Rochester,  N.  Y. 

Can.  L.  T Canadian  Law  Times ;  Toronto,  OnL,  Canada. 

Cent.  L.  J Central  Law  Journal ;  St.  Louis,  Mo. 

[1«0]    Ch.   D Chancery  Division    [igOQ]    '"The  Law  Reports," 

London,  England. 

Ch.  L.   J.  Wkly Chicago  Law  Journal,  Weekly;  Chicago,  IlL 

Ch.  L.   N Chicago  Legal  News ;  Chicago,  III. 

Dauphin  Co.   R Dauphin  County  Reporter;  Harrisburg,  Pa. 

DeL  Co.  Rep Delaware  County  Reporter;   Chester,  Pa. 

Det.  L.  N Detroit  Legal  News ;  Detroit,  Mich. 

Fed.   Federal    Reporter ;     West    Publishing    Co.,    St. 

Paul,  Minn. 

Green  Bag,  The Boston,  Mass. 

Harv.  L.   R Harvard  Law  Review ;  Cambridge,  Mass. 

Ins.  L.  J Insurance  Law  Journal ;  New  York,  N.  Y. 

Ky.  L.  R Kentucky  Law  Reporter ;  Frankfort,  Ky. 

L.  J.  Ch.  N.  S Chancery  Division  \     Law  Journal  Re- 

L.  J.  P.  C.  N.  S Privy  Council  f        ports, 

L.  J.  P.  D.  A  A.  N.  S. .     Probate  Division  and  Appeal    i"       New  Series, 

L.  J.  Q.  B.  N.  S Queen's  Bench  Division  )         London,  EIng. 

Ia   R.  a - Lawyers'  Reports,  Annotated;  Lawyers'  Co-Op- 

eratlve  Pub.  Co.,  Rochester,  N.  Y. 

Lack.  L.  N Lackawanna  Legal  News ;  Lackawanna,  Pa. 

Lane.  L.  R Lancaster  Law  Review ;  Lancaster,  Pa. 

Law  T.   R Law  Times  Reports ;  London,  E:ngland. 
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Leg.  Int  The  Legal  intelligencer ;  Philadelphia.  Pa. 

Mo.  App.  R MUsourl  Appeal  Reporter ;  Kansas  City,  Mo. 

Mont  Co.  L.  R Montgomery    County    Law    Reporter;     Norrls- 

town.  Pa. 

N.  C.  R National  Corporation  Reporter ;  Chicago,  IlL 

N.  B.  Northeastern    Reporter ;    West    Publishing    Co., 

St  Paul,  Minn. 

N.  J.  L.  J Now  Jersey  Law  Journal ;  Plainfleld,  N.  J. 

N.   W Northwestern    Reporter ;    West    Publishing    Co., 

St  Paul,  Mhin. 

N.  W.  L.  R Northwestern  Law  Review ;  Chicago,  IlL 

N.   Y.   Supp New    York    Supplement ;    West    Publishing   Co., 

St  Paul,  Mhm. 

Neb.  L.  N Nebraska  Legal  News ;  Lincoln,  Neb. 

North.  Co.   Rep Northampton  County  Reporter;   Easton,  Pa. 

O.   C.   R Ohio    Circuit    Reports;     Columbus    and    Cindn- 

naU.  O. 

O.  D.   Ohio  Decisions ;  Norwalk,  O. 

O.   P.   D Ohio  Federal  Decisions ;  Norwalk,  O. 

O.  U  J Ohio  Law  Journal ;  Columbus,  O. 

O.  U  N Ohio  Legal  News ;  Norwalk,  O. 

O.   N.   P Ohio  Nisi  Prius  Decisions ;   Columbus  and  Cin- 
cinnati, O. 

(1809]    P Probate  Division  'The  Law  Reports";  London, 

Ehigland. 

Pa.  Co.  Ct Pennsylvania  County   Court   Reports ;    Philadel- 
phia, Pa. 

Pa.  Dist  R Pennsylvania  District  Court  Reports;  Philadel- 
phia, Pa. 

Pa.  Super.  Ct Pennsylvania  Superior  Court  Reports;  Philadel- 
phia, Pa. 

Pac     PaciOc  Reporter ;  West  Pub.  Co.,  St  Paul,  Minn. 

C1900]    Q.  B.  D Queen's  Bench  Division    [1900]    "The  Law  Re- 
ports'*; London,  BhigUmd. 

Pitts.  L.  J Pittsburg  Legal  News ;  Pittsburg,  Pa. 

S Southern    Reporter ;     West   Publishing   Co.,    St 

Paul,  Minn. 

S.  C.  R United    States   Supreme   Court    Reporter ;    West 

Publishing  Co.,  St.  Paul,  Minn. 

S.   B.   Southeastern     Reporter ;     West   Publishing   Co., 

St  Paul,  Minn. 

Sc.  L.  R Scottish  Law  Reporter ;  Edinburgh,  Scotland. 

Sc.  L.  T Scots  Law  Times ;  Edinburgh,  Scotland. 

Super,  ft  C.   P Ohio   Superior  and  Common   Pleas   Courts   Re- 
porter; Norwalk,  O. 

S.  W.    Southwestern    Reporter ;    West    Publishing    Co., 

St  Paul,  Minn. 

Va.  L.  Reg Virginia  Law  Register;  Lsnichburg.  Va. 

Va.  S.  C.  R Virginia    Supreme    Court    Reporter,   Richmond, 

Va. 

Wash.   L.  R Washington  Law  Reporter ;  Washington,  D.  C. 

Wk.  L.  B Weekly   Law   Bulletin  and   Ohio   Law  Journal; 

Columbus.  O. 
W.  N.  C Weekly  Notes  of  Cases ;  Philadelphia,  Pa. 

Yale  L.  J Yale  I^aw  Journal,  Box  1841,  New  Haven,  Conn. 
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FIRE  INSURANCE. 


Action  on  Policy—Loss  Payable  to  Mortgagee-^PIeading: 

The  plaintiff  brought  an  action  against  the  insurance  com- 
pany on  the  policy  payable  to  a  mortgagee  as  his  interest  "may 
appear,"  making  the  mortgagee  a  party  defendant  In  the  com- 
plaint plaintiff  alleged  all  the  elements  necessary  to  entitle  him  to 
recover  upon  the  policy,  and  the  prayer  for  relief,  which  demands 
judgment  for  $2,000,  sustains  the  theory  that  the  action  is  brought 
upon  the  policy,  as  distinguished  from  an  adjustment  which  the 
plaintiff  also  alleged  was  agreed  to  between  the  plaintiff  and  the 
defendant  company  for  $972.72.  The  mortgagee  filed  an  answer 
disclaiming  all  knowledge  of  the  alleged  adjustment;  and  alleg- 
ing that  if  such  adjustment  was  agreed  to  it  was  without  his 
knowledge  or  consent.  The  company  filed  motion  to  require  the 
plaintiff  and  the  mortgagee  to  elect  whether  they  will  rely  upon 
the  policy  or  upon  the  alleged  adjustment  set  forth  in  the  com- 
plaint Held,  That  the  adjustment  haying  been  made  without  the 
knowledge  or  consent  of  the  mortgagee  he  was  not  bound  there- 
by, and  that  the  allegation  of  the  complaint  shows  that  the 
cause  of  action  arose  out  of  the  policy  and  the  fact  that  recovery 
on  the  policy  might  be  for  a  less  or  greater  sum  than  upon  the 
adjustment  is  immaterial. 

[Motion  to  compel  an  election  overruled  against  company.] 
Leslie  v.  Firemen's  Ins.  Co.  et  al.  (N.  Y.  S.  C,  Sp.  Tr.) : 
112  New  York  Supplement  (November  2,  1908),  496. 

Policy — Incumbrance-^Waiver — Return  of  Premium: 

Where  the  insured  mortgages  insured  property  in  violation  of 
the  provision  of  the  policy  against  incumbrances,  he  forfeits  his 
right  to  recover,  and  the  company,  having  no  knowledge  of  the 
forfeiture  until  after  loss  occurs,  does  not  waive  the  forfeiture  by 
failure  to  return  the  premium  before  the  suit  is  brought  on  the 
policy. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Capital  Fire  Ins.  Co.  v.  Shearwood  (Ark.  S.  C.) : 

112  Southwestern  Reporter  (November  4,  1908),  878. 

Policy — Proofs  of  Losa^Waiver: 

The  policy  required  that  proof  of  loss  be  filed  within  sixty 
days  after  fire,  as  a  condition  precedent  to  maintaining  an  action 
thereon.  Insured  failed  to  make  proof  of  loss  and  claimed  waiver 
on  account  of  the  conduct  and  conversations  of  the  company's 
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adjuster.    Held,  That  the  evidence  was  not  sufficient  to  estab- 
lish waiver. 

[JudRroent  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Stoebe  v.  Hanover  Fire  Ins.  Co.  (N.  T.  8.  C,  App.  Div.) : 

112  New  York  Supplement  (November  9,  1908),  553. 

Policy — Proofs  of  Los*— Condition  Precedent: 

Where  a  fire  policy  contained  a  provision  that  in  case  of  loss 
Insured  should  forthwith  render  to  the  company  a  sworn  state- 
ment in  writing  as  to  value  of  the  property  insured,  his  Interest 
therein,  other  insurance  thereon,  the  use  made  of  the  building, 
and  die  origin  of  Uie  fire  so  far  as  known,  compliance  therewlUi 
is  a  condition  precedent  to  the  insurer's  liability. 

Same — Same— Due  Diligence: 

Under  such  a  provision  the  statement  is  to  be  sent  as  soon  as 
due  diligence  will  enable  insured  to  send  it;  and  if  there  is  no 
dispute  as  to  the  facts,  what  is  due  diligence  is  a  question  of  law, 
but  if  the  evidence  is  conflicting  the  question  is  for  the  Jury. 

Same — Same— Same : 

The  facts  are  in  dispute,  within  the  meaning  of  the  rule, 
when  by  reason  of  their  complexity,  or  because  they  do  not  upon 
their  face  require  as  matter  of  law  an  answer  one  way  or  the 
other  as  to  due  diligence,  the  question  must  be  decided  by  draw- 
ing an  inference  of  fact  from  the  primary  facts  shown* 

Same — Same— Same: 

Under  a  clause  requiring  insured  forthwith,  in  case  of  loss,  to 
forward  a  sworn  statement  to  the  company,  insured  was  not  re- 
quired to  prepare  and  furnish  proof  of  loss,  but  to  give  the  partic- 
ulars required,  so  far  as  known  to  himself,  and  he  could  take  a 
few  days,  if  necessary,  to  inform  himself;  but  he  was  not  re- 
quired to  lay  aside  other  work  and  render  the  statement  before 
doing  anything  else,  so  long  as  he  did  not  unnecessarily  postpone 
the  statement  to  other  duties. 

Same— Same*-Burden  of  Proof: 

The  burden  of  proof  was  upon  insured  to  show  that  he  exer- 
cised due  diligence  in  rendering  the  statement 

Same^-Evldence— Burden  of  Proof: 

The  plaintiff,  who  was  a  banker  and  on  duty  every  day  in  the 
bank,  held  the  legal  title  to  the  property  insured,  and  another 
held  possession.  The  plaintiil  did  not  hear  of  the  fire  until  the 
next  day,  and  instructed  the  man  in  possession  to  prepare  the 
proofs  of  loss.  This  man  was  ill  in  bed  at  the  time,  and  the 
proofs  of  loss  were  not  completed  until  two  weeks  after  the  fire. 
They  were  then  delivered  to  the  agent  who  wrote  the  insurance, 
and  he  returned  them,  saying  he  was  not  authorized  to  accept 
them.  New  proofs  were  made  and  given  to  the  defendant,  one 
twenty-one  and  one  twenty-six  days  after  the  fire.  Held,  That 
these  facts  were  sufficient  to  show  due  diligence,  as  required  by 
the  policy. 
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Same— Cancellation— Admission  by  Insured: 

Evidence  that  insured,  after  a  Are,  but  before  he  learned  of 
it,  stated  that  a  policy  had  been  canceled  and  that  no  liability  at- 
tached to  the  company,  shows  his  consent  to  the  cancellation  of 
the  policy  before  the  loss,  and  precludes  his  recovery  thereon. 

[Judgment  in  favor  of  Soottish  Union  and  National  Ins.  Co.  and 

Boston  Ins.  Co.,  and  against  Agricultural  Ins.  Co.] 
Smith  V.  Scottish  Union  &  Natl.  Ins.  Co.; 
Same  v.  Boston  Ins.  Co.; 
Same  v.  Agricultural  Ins.  Co.  (Mass.  S.  J.  C.) : 

86  Northeastern  Reporter  (November  18,  1908),  841. 

Policy— Condition  Subsequent — Burden  of  Proof: 

The  promisory  warranty  in  a  fire  policy  that  Insured  will 
use  due  diligence  at  all  times  to  maintain  an  automatic  sprinkler 
system  in  good  working  order  is  a  condition  subsequent,  as  to 
which  the  company  has  the  burden  of  proof,  and  not  within  Bal- 
linger's  Ann.  Codes  ft  St  Wash.,  sec.  4934  (Pierce's  Code,  Wash., 
sec.  404),  as  to  pleading  and  proof  of  conditions  precedent 

Same^-Pleading — Complaint: 

Where,  in  an  action  on  a  fire  policy,  plaintiffs  pleaded  gen- 
erally, as  under  Bellinger's  Ann.  Ck>des  &  St.,  Wash.,  sec.  4934 
(Pierce's  Ck>de,  Wash.,  sec.  404)  they  have  a  right  to  plead,  as 
to  conditions  precedent;  that  they  have  performed  and  complied 
with  all  the  terms,  provisions  and  conditions  of  the  policy  on  their 
part  to  be  performed  or  complied  with — such  allegation  has  refer- 
ence only  to  the  performance  of  conditions  precedent,  and  not  to 
conditions  subsequent,  as  to  which  the  company  has  the  burden 
of  proof. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Port  Blakely  MHl  Co.  et  al.  v.  Hartford  Fire  Ins.  0>.  (Wash. 
S.  C.) : 

97  Paoiflc  Reporter  (November  16,  1908),  781. 

PolicX'^Fireproof-Safe  Clause: 

The  policy  provided  "that  the  assured  shall  take  an  inven- 
tory of  the  stock  hereby  covered  at  least  once  a  year  during  the 
life  of  this  policy,  and  shall  keep  books  of  account,  correctly  de- 
tailing all  purchases  and  sales  of  said  stock,  and  shall  keep  said 
inventory  and  books  securely  locked  in  a  flre-proof  safe,  or  in 
some  place  secure  against  fire  in  another  building  during  the 
hours  said  store  is  not  open  for  business;  and  in  case  of  loss  the 
assured  agrees  and  covenants  to  produce  such  books  and  inven- 
tory, and  in  the  event  of  failure  to  produce  the  same,  or  any  of 
them  on  demand,  or  failure  to  comply  with  any  one  of  the  above 
conditions,  this  policy  shall  be  null  and  void,  and  no  suit  or  ac- 
tion at  law  shall  be  maintained  thereon  for  such  loss."  Held, 
That  the  provisions  for  taking  an  inventory  and  keeping  it  with 
the  books  of  accoimt  of  purchases  and  sales  should  be  construed 
conjointly;  that  the  purpose  of  the  requirement  to  keep  the  in- 
ventory and  books  of  account  in  a  fire-proof  safe  was  to  enable 
the  parties  to  estimate  the  damag^  in  case  of  loss,  and  the  books 
of  account  would  furnish  no  aid  unaccompanied  by  the  inventory, 
and  therefore  there  was  no  default  on  the  part  of  the  assured  in 
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not  keeping  his  books  of  account  in  a  fire-proof  safe  until  the  ex- 
piration of  the  time  within  which  to  take  the  inventory. 

Same— Rule  of  Conttruction: 

Forfeitures  are  looked  upon  by  the  courts  with  ill  favor,  and 
will  be  enforced  only  when  the  strict  letter  of  the  contract  re- 
quires it,  and  this  rule  applies  with  full  force  to  policies  of  insur- 
ance. Where  a  contract  is  susceptible  of  two  constructions,  one 
of  which  will  work  a  forfeiture  and  the  other  will  not,  that  con- 
struction should  be  adopted  which  will  prevent  the  forfeiture  and 
preserve  the  rights  of  the  parties. 

[Judgment  for  plaintiffs  below.    Here  affirmed  In  favor  of  plain- 
tiCTs.] 

Hamann  et  al.  v.  Nebraslia  Underwriters'  Ins.  Co.  (Neb. 

S.  C.) : 

118  Northwestern  Reporter  (November  24,  1908),  65. 

Policy — ^Ambiguity — Interpretation: 

Where  a  policy  of  insurance  is  so  drawn  as  to  be  ambiguous 
or  require  interpretation,  that  interpretation  will  be  adopted 
which  is  most  favorable  to  the  insured,  but  if  the  terms  are  clear 
and  unambiguous,  they  are  to  be  taken  and  construed  in  their 
plain  and  ordinary  sense. 

Policy— Automobiles— "Within": 

Where  a  policy  insuring  an  automobile  provided  that  the  pol- 
icy should  not  cover  loss  or  damage  caused  by  fire  originating 
"within"  the  vehicle,  the  word  "within"  was  used  as  the  antithe- 
sis of  "extrinsic"  or  "without,"  and  not  as  a  synonym  of  "inte- 
rior," so  the  policy  did  not  cover  loss  by  fire  resulting  from  the 
explosion  of  gasoline,  which,  after  an  accident  to  the  automobile, 
flowed  from  its  gasoline  tank  and  covered  the  surface  of  certain 
water  in  a  ditch,  and  was  thereafter  ignited  from  fire  burning  in 
an  oil  lamp  on  the  automobile. 

[Judgment  for  company  below,  reversed  on  appeaL     Here  af- 
firmed In  favor  of  company.] 

Preston  v.  Aetna  Ins.  Co.  (N.  Y.  C.  A.): 

85  Northeastern  Reporter  (November  27,  1908),  1006. 

Policy — Election  to  Repair — New  Contract: 

Under  a  policy  of  insurance  the  company  agreed  to  insure  the 
plaintiff's  property  against  loss  by  fire  and  reserved  to  itself  the 
option  of  either  paying  the  loss  or  repairing  the  property.  After 
the  fire  the  company  elected  to  repair.  The  material  used  in  re- 
roofing  the  building  was  of  inferior  quality  and  it  was  necessary 
to  replace  this  roof.  Demand  was  made  on  the  company  to  so 
replace  the  roof,  and  upon  their  refusal  to  do  so  the  insured  sued 
for  damages.  The  defendant  pleads  that  the  clause  of  the  policy 
limiting  the  bringing  of  an  action  to  twelve  months  after  the  fire 
estops  the  plaintiff.  Held*  On  demurrer,  that  the  election  of  the 
company  to  repair  was  a  new  contract,  superseding  the  contract 
as  evidenced  by  the  policy,  and  that  the  insured  had  a  right  of 
action  on  the  new  contract. 

[Judgment   for  company   below.     Here   reversed   against  com- 
pany.] 

Winston  v.  The  Arlington  Fire  Ins.  Co.   (Dist.  Columbia 

C.  A.) : 

41  Chicago  Legal  News  (November  28,  1908),  129. 
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Policy— Contract— Amount  of  Loss: 

A  fire  policy  Insured  a  manufacturer  of  straw  hats  against 
loss  to  his  manufactured  and  unmanufactured  stock  to  the  actual 
cash  value  of  the  property,  not  to  exceed  what  It  would  cost  to 
replace  the  same  with  material  of  like  quality.  A  fire  destroyed 
the  factory  and  hats  ready  for  shipment  to  a  buyer.  It  would 
require  four  months  to  reproduce  the  hats,  and  the  factory  could 
not  be  rebuilt  in  time  to  reproduce  them  for  the  coming  season's 
trade,  and  Insured  could  not  procure  any  other  mill  to  produce 
the  goods,  nor  could  he  replace  them  in  the  market.  Heldf  That 
insured  could  recover  the  actual  cash  value  of  the  property  de- 
stroyed, and  was  not  limited  to  the  cost  of  manufacture. 
[Judgment  for  plaintiff.] 
PhOlips  V.  Home  Ins.  Co.  (N.  Y.  S.  C,  App.  Div.) : 

112  New  York  Supplement  (November  30,  1908),  769. 

Policy — Breach  of  Condition — Effect: 

A  fire  policy  covering  merchandise  was  voided  for  insured's 
failure  to  keep  a  cash  account  of  goods  sold,  an  invoice  of  goods 
purchased  and  an  inventory,  as  required  by  the  policy. 

Same^-Application — Knowledge — Question  for  Jury: 

The  agent  of  the  company  prepared  the  application  and 
stated,  under  the  mortgage  clause,  that  there  was  no  mortgage 
on  the  property,  whep  in  fact  there  was  a  mortgage.  The  plain- 
tiff signed  the  application  without  reading  it.  Heldf  That  the  ap- 
plication was  the  act  of  the  defendant  and  not  the  plaintiff,  and 
that  plaintiff  was  not  bound  by  the  answers  thereto  unless  he 
had  knowledge  of  the  questions  and  answers,  and  that  whether 
Or  not  he  had  knowledge,  was  for  the  Jury. 

Same^-Denial — Waiver: 

By  denying  any  liability,  insurer  waives  formal  proof  of 
loss,  as  required  by  the  policy. 

[Judgment  for  plaintiff  below.     Here  partly  reversed  and  partly 
affirmed.] 

T.  S.  Hollenbeck  &  Co.  v.  Mercantile  Town  Mut.  Fire  Ins. 
Co.  (St.  Louis  C.  A.) : 

113  Southwestern  Reporter  (December  2,  1908),  217. 

Policy— Waiver— Parol  Evidence: 

The  policy  as  issued  by  the  company  was  not  to  become  ef- 
fective until  countersigned  by  the  local  agent.  The  policy  pro- 
vided that  the  insured  keep  an  iron  safe.  The  local  agent  agreed 
that  this  requirement  should  not  be  operative  and,  contempor- 
aneous with  this  agreement,  accepted  the  premium  from  the  in- 
sured. Heldf  That  although  the  general  rule  is  well  established 
as  to  the  admission  of  testimony  to  contradict  a  written  Instru- 
ment, the  circumstances  of  this  case  were  such  that  it  would 
have  been  a  fraud  upon  the  insured  to  have  refused  it. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Slawson  v.  Equitable  Fire  Ins.  Co.  (S.  C.  S.  C.) : 

6i  Southeastern  Reporter  (December  5,  1908),  782. 
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Contract  of  Sale-^lnturable  Interest: 

By  an  agreement  the  plaintiff  company  sold  to  another  com- 
pany all  of  the  glass  it  had  on  hand  or  should  manufacture  for 
some  time  to  come.  The  seller  was  to  have  custody  of  the  glass 
and  was  to  be  responsible  for  any  loss  or  damage  to  the  goods 
except  by  Hre.  A  policy  was  taken  out  by  the  purchasing  com- 
pany on  such  goods  held  by  the  other  company  for  which  it  might 
be  liable.  Later  the  officers  of  the  two  companies  met  and 
changed  their  agreement,  making  the  seller  liable  for  all  dam- 
ages to  the  goods,  including  damage  by  fire,  so  as  to  conform  to 
the  policy.  Held,  That  the  change  preserved  the  insurable  inter- 
est of  the  seller  in  the  insured  goods  under  the  provisions  of  the 
policy  and  the  defendant  was  liable  for  the  loss. 

[Judgment  for  Insurance  company  below.    Here  reversed  in  favor 
of  manufacturing  company.] 

Burke  v.  Continental  Ins.  Co.  (N.  Y.  S.  C,  App.  Div.) : 

112  New  York  Supplement  (December  7,  1908),  865. 


Policy — insurance  in  Trade  Name— Change  in  interest — Forfeit- 
ure: 

One  owning  a  laundry  business  conducted  under  the  name  of 
a  company  as  a  trade  name,  insured  the  property,  the  policy  pro- 
viding that  it  should  be  void  if  there  was  any  change  in  the  in- 
terest, title  or  possession  of  the  property,  and  thereafter  sold  the 
business  to  others,  who  continued  it  under  the  same  name,  the 
policy  not  being  transferred  to  them,  and  the  insurer  having 
no  notice  of  the  sale.  Held*  That  the  sale  forfeited  the  policy, 
the  contract  being  personal  with  the  owner. 

Same-^Personal  Contract: 

A  fire  insurance  policy  is  a  personal  contract  for  the  indem- 
nity of  insured,  and  does  not  follow  the  property  on  its  sale,  in 
the  absence  of  an  agreement  for  the  transfer  of  the  policy. 

Change  in  Own  ership^Kn  owl  edge  of  Agent: 

Where  the  agent  knew  that  some  changes  had  been  made  in 
the  insured  property,  but  did  not  know  whether  they  were 
changes  in  interest  or  physical  changes  in  its  operation,  and  was 
then  trying  to  cancel  the  policy,  he  did  not  assent  to  any  change 
in  ownership. 

Same— Notice  to  Broker — ^Agency: 

A  broker  who  effects  insurance  without  being  employed  by 
the  company,  but  for  a  commission  upon  the  premium  secured 
for  such  risks  as  the  company  chooses  to  accept,  is  not  an  agent 
of  the  company  so  that  notice  to  him  would  not  bind  the  company, 
and  hence  notice  of  the  transfer  of  insured  property  to  brokers 
who  effected  the  insurance  and  divided  the  commissions  with  the 
company's  agent  would  not  bind  the  company. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 
American  Steam  Laundry  Co.  v.  Hamburg-Bremen  Fire  Ins. 
Co.  (Tenn.  8.  C): 

lis  Southwestern  Reporter  (December  9,  1908),  S94. 
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Poncy-*DainaQ6  by  Earthquake— Directly  or  Indirectly: 

The  policy  insuring  the  owner  of  property  "against  all  direct 
loss  or  damage  by  fire  except  as  hereinafter  provided"  contained 
a  provision  that  the  company  should  "not  be  liable  for  loss 
caused  directly  or  indirectly  by  invasion,  •  •  •  or  for  loss 
or  damage  occasioned  by  or  through  any  •  •  •  earthquakes." 
Held,  That  the  words  "directly  or  indirectly"  did  not  apply  to 
the  provision  respecting  earthquakes;  that,  construing  such  pro- 
vision most  strongly  against  the  company,  in  accordance  with  the 
settled  rule,  and  giving  the  words  their  common,  ordinary  mean- 
ing, the  word  "occasioned"  was  equivalent  to  "caused,"  and  the 
phrase  "by  or  through"  was  but  a  repetition  of  words  meaning 
the  same  thing,  so  that  the  provision  excepted  only  loss  or  dam- 
age caused  directly  by  earthquake,  and  that  a  loss  indirectly 
caused  by  the  progress  of  a  fire  from  a  distance,  although  orig- 
inally started  by  an  earthquake,  was  not  within  the  exemption. 

8ame-^ame— Excepted  Perl  It— Statute : 

The  company  is  not  exempted  from  liability  In  such  case  by 
Civ.  Ck>de  Cal.,  Sec.  2628,  which  provides  that,  "when  a  peril  is 
specially  excepted  in  a  contract  of  insurance,  a  loss  which  would 
not  have  occurred  but  for  such  peril  is  thereby  excepted,  although 
the  immediate  cause  of  the  loss  was  a  peril  which  was  not  ex- 
cepted," since  the  peril  "specially  excepted"  is  fire  directly 
caused  by  earthquake,  and  it  was  not  the  intention  of  the  statute 
to  create  an  exemption  wider  than  that  stipulated  for  by  the  par- 
ties. 

[Judgment  for  plaintUf  below.    Here  affirmed  against  company.] 
Williamsburgh  City  Fire  Ins.  Co.  of  Brooklyn  v.  Willard 
(U.  S.  C.  C.  A.,  9th  Cir.) : 

Ui  Federal  Reporter  (December  10,  1908),  404. 

Cancellation— Statute: 

PlalntilTs  agent  was  authorised  to  carry  a  certain  amount  of 
insurance,  and,  on  finding  that  he  was  carrying  more  than  that 
amount,  returned  the  policy  to  the  insurance  agents  and  indorsed 
on  the  binding  slip  of  the  company,  "Mark  this  off."  The  agents 
wrote  in  reply  that  they  would  not  mark  the  policy  off,  but  would 
cancel  It  at  short  rates  and  charge  the  agent  for  the  earned  pre- 
mium.  Shortly  thereafter  there  was  a  fire,  and  plaintiff  claimed 
that  the  policy  was  then  in  force,  and  that  his  agent's  request 
was  not  an  absolute  request  for  cancellation,  but  merely  a  re- 
quest to  treat  it  as  if  it  had  never  been  issued,  so  that  plaintiff 
would  not  have  to  pay  premiums  thereon,  thus  making  it  a  condi- 
tional request.  Insurance  Law,  Laws  N.  Y.  1892,  p.  1930,  c.  690, 
requires  insurance  companies  to  cancel  any  policy  upon  the  re- 
quest of  insured,  and  return  to  him  the  amount  of  the  premium 
paid,  less  the  short-rate  premium  for  the  expired  time.  Held, 
That  the  Insurance  agents  having  so  interpreted  the  request  by 
their  refusal  to  mark  att  the  policy  without  paying  the  short-rate 
premium,  the  rejection  of  the  conditional  request  for  cancellation 
left  the  policy  In  force  at  the  time  of  the  fire. 

Same    Same: 

Under  the  insurance  law,  Laws  N.  Y.  1892,  p.  1930,  c.  690, 
requiring  Insurance  companies  to  cancel  policies  upon  reqvest  of 
the  insured,  and  return  to  him  the  amount  of  premium  paid,  less 
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the  short-rate  premium  for  the  ei^ired  time,  a  request  to  mark 
the  policy  from  the  books,  without  paying  the  short-rate  premium 
is  different  from  one  to  cancel  the  policy  under  the  terms  of  the 
contract  and  as  provided  by  the  statute,  as  in  the  first  case  the 
company  can  accept  or  reject  the  request  to  mark  oft,  but  in  the 
latter  case  the  request  cancels  the  contract  ipso  facto. 

Broker — Unauthorized  Acta^Ratification : 

Though  plaintiff  only  authorized  an  insurance  broker  to  in- 
sure property  for  a  certain  amount,  where  the  broker  overinsured 
the  property  and  thereafter  applied  to  the  company  to  mark  off 
the  policy  without  charging  a  premium  for  the  expired  part  of 
the  term,  which  the  company  refused,  so  that  the  full  policy  was 
in  force  when  the  property  was  destroyed,  plaintiff  could  there- 
after ratify  the  broker's  act. 

[Judgment  for  company,  affirmed  on  appeal,  117  App.  Dlv.  904 ; 
102  N.  Y.  Supp.,  1127.     Here  reversed  against  company.] 
Boutwell  V.  Globe  &  Rutgers  Fire  Ins.  Co.  (N.  Y.  C.  A.) : 

85  Northeastern  Reporter  (December  11,  1908),  1087. 

Annotation — Effect  of  Bankruptcy  or  Insolvency  Proceeding^  or 
Assignment  for  Benefit  of  Creditors,  on  Fire  Insurance: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Gordon  v.  Mechanics'  &  Traders*  Ins.  Co.,  heretofore  reported  in 

21  Insurance  Digest,  30. 

15  Lawyers'  Reports  Annotated  (N.  S.),  827. 

Annotation — Arbitration  as  Condition  Precedent  to  Action  on  In- 
surance Policy: 

Under  the  above  head  appears  an  annotation  to  the  cases  of 
Graham  et  al.  v.  German  American  Ins.  Co.;  German  American 
Ins.  Co.  V.  Kistner,  Admrx.;  Royal  Ins.  Co.  v.  Silberman,  hereto- 
fore reported  in  20  Insurance  Digest,  25,  with  the  following  sub- 
heads: 1.  Validity  of  provision,  a.  In  general,  b.  Agreement  to 
submit  amount  of  loss  or  damage,  c.  Agreement  to  submit  all 
matters  of  dispute.  II.  Occasion  of  appraisal  or  arbitration,  a. 
Preliminary  requisite,  b.  Precedent  condition,  c.  Collateral  and 
independent  condition.  1.  In  general.  2.  Specific  cases,  (a)  Loss 
total,  (b)  "Request  of  party."  (c)  Miscellaneous  cases.  III.  Re- 
quiring compliance  with  condition,  a.  Duty  mutual,  b.  Duty  of 
insurer,  c.  Duty  of  insured,  d.  When  arbitration  ineffectual. 
IV.  Effect  of  failure  of  arbitration  due  to  act  of  insured,  a.  Refusal 
of  insured  to  arbitrate,  b.  Other  acts.  V.  Waiver  of  condition, 
a.  General  cases,  b.  Accepting  proofs  of  loss.  c.  Denial  or  ad- 
mission of  liability,  d.  Varying  terms  of  agreement,  e.  Acts  of 
insurer.  1.  Refusal  to  arbitrate.  2.  Time  within  which  insurer 
must  demand  arbitration.  3.  Other  acts.  f.  Acts  of  insurer's 
arbitrator.    VI.  Conclusion. 

16  Lawyers'  Reports  Annotated  (N.  g.),  1056. 

Annotation — What  Books  and  inventories  Must  Be  Kept  in  a  Safe 
to  Comply  with  the  Requirements  of  the  Iron-Safe  Clause: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Aetna  Ins.  Co.  v.  Mount,  heretofore  reported  in  20  Insurance 

Digest,  75. 

15  Lawyers'  Reports  Annotated  (N.  S.),  471. 
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Drummer  Floater  Insurance — Suspension  of  Risk: 

A  "drummer  floater"  insurance  policy  is  a  policy  that  covers 
the  goods  mentioned  therein,  while  a  commercial  salesman  is  on 
the  road  selling  goods,  and  the  samples  and  goods  carried  hy 
him  would  not  be  covered  by  the  ordinary  insurance  carried  upon 
the  merchandise  located  in  the  stores  or  warehouses  of  the 
merchant.  When  the  goods  are  returned  to  the  starting  point 
and  are  in  the  store  or  not  traveling,  the  drummer  floater  insur- 
ance is  suspended,  and  the  same  goods  are  then  covered  by  the 
general  insurance  which  the  merchant  carries  upon  all  his  goods 
in  his  store  or  warehouse. 

[Judgment  for  company  below.  Here  affirmed  in  favor  of  com- 
pany. Affirmed  in  Supreme  Court  on  question  of  practice, 
83  N.  E.    Rep.  9S ;  231  III.,  61.] 

Jacobson  v.  Liverpool  L.  &  G.  Ins.  Co.  (111.  S.  C.) : 
135  Illinois  Appellate,  20. 

Assignment  of  Policy — By-Lawa^Estoppel : 

The  owner  of  a  dwelling  house,  insured  by  a  mutual  insur- 
ance company,  being  about  to  transfer  the  same,  telephoned  the 
company's  secretary  that  the  policy  thereon  would  be  transferred 
to  plaintiff,  the  vendee,  and  on  March  7,  1905,  wrote  for  permis- 
sion, which  was  given  by  the  company's  secretary  on  the  10th. 
An  assignment  was  indorsed  on  the  policy  on  March  11,  but  was 
not  presented  to  the  company,  nor  was  the  transfer  recorded  on 
the  books  of  the  company  until  after  a  fire,  which  occurred  on 
March  18,  1905,  and  on  April  1  the  company's  secretary  wrote 
under  the  assignment  an  approval  thereof.  Held,  That  the  com- 
pany was  estopped  to  deny  that  the  transfer  was  invalid  for 
failure  to  strictly  comply  with  the  insurer's  by-laws  requiring 
entry  on  the  company's  books. 

Increase  of  Hazard — Estoppel: 

Plaintiffs  vendor,  while  constructing  a  house  on  which  de- 
fendant company  issued  insurance,  informed  the  company's  sec- 
retary* that  he  was  going  to  put  in  an  acetylene  plant,  and  asked 
if  it  would  make  any  difference  as  to  the  insurance.  He  was  in- 
formed that  it  would  not,  and  the  plant  was  therefore  installed, 
in  accordance  with  the  original  plan,  within  three  months  after 
the  policy  was  written,  and  the  plant  was  in  the  house  when 
the  company  consented  to  the  assignment  of  the  policy  to  plain- 
tiff, to  the  knowledge  of  the  company's  secretary.  Held,  That 
the  company  was  estopped  to  claim  that  the  policy  was  unen- 
forceable because  of  an  increase  in  the  risk  by  the  gas  plant. 

Policy— "Fire"— Construction : 

A  "fire"  may  be  both  a  burning  by  slow  and  a  burning  by 
rapid  combustion,  either  of  which  is  covered  by  a  stipulation  of 
indemnity  for  loss  by  fire,  unless  a  distinction  is  made  in  the 
policy. 

Same— Same— Explosion — Cause  of  Loss: 

PlaintlfTs  house  contained  an  acetylene  gas  plant.  One  of 
plaintiff's  children  went  to  the  cellar  to  fill  the  generating  ma- 
chine with  water  and  carbide.  When  the  generator  was  filled, 
plaintiff's  wife  smelled  gas,  and  one  of  the  children  struck  a 
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match,  and  as  she  did  so  there  was  a  flash  of  light  all  orer  the 
house,  then  a  report,  and  almost  immediately  the  plastering  be- 
gan to  fall.  Immediately  after  the  explosion  some  of  the  furn- 
iture, the  studding  and  rafters  were  found  on  fire.  It  was  proved 
that  the  gas  generated  by  carbide  would  not  explode  except 
when  ignited.  Held,  That  such  an  explosion  was  a  fire,  within 
a  policy  stipulating  for  indenmity  from  loss  by  lire  and  contain- 
ing no  exemption  of  explosions. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Furbush  ▼.  Consolidated  Patrons'  &  Farmers'  Mut.  Ins.  Co. 
(Iowa  S.  C.) : 

118  Northwestern  Reporter  (Deoember  16,  1908).  S71. 

Policy— Loss  by  Lightning— Custom: 

The  policy  provided  for  the  insurance  of  plaintiff  against 
fire,  and  her  bam  having  thereafter  been  knocked  down  by 
lightning,  but  not  burned,  she  sued  on  the  policy,  and  alleged  that 
it  had  been  defendant's  custom  for  years  to  pay  for  damage 
caused  by  lightning  in  such  cases  as  well  as  by  fire,  and  the 
custom  was  known  to  defendant  and  formed  a  part  of  the  con- 
tract, and  that  since  the  execution  of  the  contract  defendant  had 
levied  assessments  for  similar  losses  by  lightning,  of  which  as- 
sessments plaintiff  had  paid  her  part.  Held,  That  plaintiff  was 
not  entitled  to  recover  for  the  damage  to  the  property  by  light- 
ning, and  the  alleged  custom  was  immateriaL 

Same — Same — Same: 

A  prior  uniform  custom  of  an  Insurance  company  of  pajing 
damage  caused  by  lightning  which  did  not  bum  the  property, 
though  the  policy  covered  only  loss  or  damage  by  fire,  did  not 
constitute  a  custom  of  the  business  or  of  the  community  which 
was  binding  on  the  company,  but  only  showed  that  it  had  thereto- 
fore paid  invalid  claims. 

Same — Same^^Payment  of  Loss— Ultra  Vires: 

A  policy  insuring  against  loss  or  damage  by  fire  not  covering 
a  loss  caused  by  lightning  which  did  not  bum  the  building,  pay- 
ment of  the  policy  by  the  officers  for  such  loss  would  have  been 
a  misapplication  of  the  corporation's  money. 

[Judgment  for  company  below.    Here  affirmed  for  company.] 
Sleet  V.  Farmers'  Mut.  Fire  Ins.  Co.  of  Boone  County  (Ky. 
C.  A.) : 

118  Southwestern  Reporter  (December  16,  1908),  615. 

Illegal  Contract — Insurance  of  Liquors — Illegal  Business: 

Policies  were  issued  to  insured  on  a  "stock  of  merchandise, 
consisting  principally  of  ];>atent  medicines,  drugs,  paints,  oils  and 
liquors."  The  evidence  showed  that  the  stock  consisted  mostly 
of  whiskey  and  beer  and  that  most  of  the  sales  made  by  insured 
were  sales  of  intoxicants,  which  were  made  In  vlolaUon  of  law. 
The  company  claimed  in  defense  to  an  action  on  the  policies 
that  a  contract  of  insurance  protecting  the  insured  in  an  unlaw- 
ful business  was  void  as  an  Illegal  contract.  Held,  That  the  in- 
surance was  against  accident  and  not  against  loss  sustained  in 
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conBequence  of  a  violation  of  the  law,  bat,  that  if  in  making  the 
contract  the  insured's  intention  was  to  conduct  an  unlawful 
business,  then  the  contract  would  have  been  void  on  the  ground 
that  its  direct  effect  was  to  protect  him  in  this  violation  of  the 
law. 

8atne-^ame-— 8ame  t 

The  presence  in  a  drug  stock  of  10  barrels  of  beer  and  70 
gallons  of  whisky  and  the  fact  that  plaintiff  occasionally  made 
unlawful  sales  and  had  a  thriving  trade  in  whisky  and  beer  did 
not  established  as  a  matter  of  law  that  the  plaintiffs  business  and 
practices  were  unlawful,  rendering  a  policy  on  the  stock  void. 

Vexatioua  Refuaal-— Penalty — Question  for  Jury: 

Whether  the  company  has  been  guilty  of  vexatipusly  refusing 
to  pay  the  loss,  so  as  to  entitle  the  insured  to  recover  a  penalty 
for  such  delay,  is  a  question  for  the  jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Kellogg  V.  German  American  Ins.  Co.  (Kansas  City  C.  A.) : 

118  Southwestern  Reporter  (December  16,  1908),  668. 

Policy— Description    of    Risk— "Dwelling    and    Addition"— Con- 
struction: 

The  company  insured  the  "dwelling  and  addition"  of  the 
plaintiff  against  loss  by  fire.  The  testimony  tended  to  show  that 
there  was  a  structure  close  to  the  main  building  that  was  used 
in  connection  with  it,  and  in  which  were  kept  family  stores  and 
other  things  used  for  family  purposes,  but  not  directly  attached 
to  the  main  building.  Held,  That  the  storeroom  was  an  "addi- 
Uon"  to  the  dwelling. 

Same — Same— Same— Personal  Property: 

The  plaintiff  contended  that  the  court  committed  error  in  not 
allowing  him  a  Judgment  for  the  contents  destroyed  in  the  addi- 
tion. The  policy  insures  "dwelling  and  addition"  and  "contents 
of  dwelling."  Held,  That  if  it  had  been  the  intention  to  insure 
the  contents  of  the  addition  the  policy  should  have  read  "dwell- 
ing, addition  and  contents." 

t Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Tate  V.  Jasper  County  Fanners'  Mut.  Ins.  Co.   (Kansas 
C.  A.): 

118  Southwestern  Reporter  (December  16,  1908),  659. 

Policy— Breach  of  Conditions— Waiver: 

The  company  refused  payment  on  the  sole  ground  of  breach 
of  the  clause  as  to  vacancy,  but  in  its  answer  claimed  in  addi- 
tion to  this  that  the  policy  was  forfeited  by  using  the  bam  as  a 
storerootn  for  a  quantity  of  hay,  thereby  Increasing  the  risk,  and 
mortgaging  the  property  without  the  consent  of  the  company. 
Insured  claimed  that  the  company  was  estopped  to  defend  on 
these  additional  grounds.  Held,  That  where  a  company  bases  its 
refusal  to  pay  a  loss  entirely  upon  a  forfeiture,  caused  by  the 
failure  of  toe  Insured  to  comply  with  a  particular  condition  of 
the  policy,  it  can  not,  when  sued  for  the  loss,  maintain  a  defense 


Digitized  by 


Google 


12  Digest  of  Insurance  Cases.       cvol.  xxii 

founded  upon  another  alleged  forfeiture,  for  violation  of  other 
conditions,  not  referred  to  In  such  refusal,  and  of  which  It  had 
knowledge  when  the  refusal  was  made. 

Same — Same— Same: 

Making  and  collecting  an  assessment  upon  the  premium  note 
given  for  insurance,  after  the  examination  and  report  of  an  ad- 
juster, showing  a  forfeiture  for  violation  of  a  condition  In  the 
policy,  had  been  made,  and  Indorsing  the  payment  of  such  assess- 
ment as  a  credit  upon  the  note,  after  consideration  of  the  re- 
port of  the  adjuster  by  the  executive  board  of  the  company,  and 
after  knowledge  of  the  circumstances  upon  which  such  forfeiture 
Is  claimed,  were  facts  from  which  the  Jury  could  properly  find 
that  such  forfeiture  was  waived. 

[Judgment  for  insured  below.     Here  affirmed  against  company.] 
Farmers'  Alliance  Ins.  Co.  v.  Ferguson  (Kansas  S.  C): 
98  Pacific  Reporter  (December  21,  1908).  231.' 

Mutual  Company — Lien  for  Assessments — Statute^Notice: 

Under  Ky.  St.  1903,  sec.  712,  giving  a  co-operative  insurance 
association  a  lien  upon  property  insured  to  secure  assessments, 
and  providing  that  on  loss  the  subsequent  purchaser  or  junior 
llenholder  shall  be  entitled  to  the  benefit  of  the  Insurance,  the 
lien  operates  against  a  subsequent  purchaser,  though  without 
notice  thereof  at  the  time  of  purchase. 

Same — Same — Same : 

Ky.  St  1903,  sec.  712,  giving  a  co-operative  Insurance  com- 
pany a  lien  on  the  property  insured  to  secure  assessments  and 
calls  made  under  the  contract,  does  not  provide  a  Hen  for  mem- 
bership fees,  but  simply  for  assessments  and  calls. 

Action  for  Aseessmenta^Pleading — Complaint: 

Allegations  In  an  action  by  a  co-operative  Insurance  asso- 
ciation to  recover  a  delinquent  assessment,  and  enforce  its  lien 
therefor  on  the  property  insured,  that  Insured  was  Indebted  to 
the  association  in  a  certain  sum,  it  being  his  pro  rata  of  the 
association's  indebtedness  at  the  time  of  the  cancellation  of  his 
policy,  and  that  the  proportion  of  the  debt  of  the  association  to 
the  amount  of  Insurance  carried  by  insured  calculated  as  re- 
quired by  law  was  a  certain  sum,  were  mere  conclusions  of  the 
pleader,  and  insufficient  to  state  a  cause  of  action. 

Same — Same — Same: 

To  subject  Insured  property  to  the  payment  of  the  pro  rata 
of  insured  of  the  Indebtedness  of  a  co-operative  Insurance  asso- 
ciation, the  petition  must  allege  that  such  pro  rata  Is  based  upon 
calls  or  assessments,  and  set  up  the  facts  showing  the  same  to 
have  been  legally  made. 

[Judgment  for  defendants  below.     Here  affirmed  against  com- 
pany.] 

Farmers'  Home  Ins.  Co.  v.  Carey  et  al.  (Ky.  C.  A.) : 

113  Southwestern  Reporter  (December  23,  1908),  841. 
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Contract  to   Insure^Refutal  to   Disclose   Principal — Pleading- 
Bill  of  Discovery: 

The  insured  was  the  owner  of  a  plaining  mill  and  a  large 
stock  of  lumber.  He  applied  to  an  agent  with  whom  he  had 
previously  done  business  for  $5,000  additional  insurance.  The 
agent  telegraphed  later  that  he  had  bound  that  amount  on  the 
property  and  then  wrote  a  letter  confirming  the  telegram.  Be-- 
fore  the  policies  were  delivered  the  property  was  destroyed,  and 
then  the  agent  refused  to  deliver  the  policies  or  to  disclose  the 
companies  in  which  the  insurance  had  been  placed.  The  insured 
filed  a  bill  of  discovery  against  the  defendant  company,  alleging 
the  facts  and  suggested  that  part  of  the  insurance  had  been 
placed  with  it.  The  company  demurred  to  the  complaint  on  the 
ground  that  no  contract  of  insurance  was  shown  between  the 
parties.  Held,  That  the  demurrer  should  have  been  overruled 
as  the  circumstances  of  the  case  were  such  as  require  an 
answer. 

[Judgment  overruling  company's  demurrer  below.    Here  affirmed 
against  company.] 

Niagara  Ins.  Co.  v.  Warren-Gee  Lumber  Co.  (Miss.  S.  C.) : 

47  Southern  Reporter   (December  26,  1908),  551. 

Statute— Three-Fourths  Value— Construction: 

Rev.  St  Mo.  1899,  sec.  7979  (Ann.  St.  1906,  p.  3794),  providing 
that  no  company  shall  accept  a  risk  on  any  property  at  a  ratio 
greater  than  three-fourths  of  the  value  of  the  property  insured, 
and,  when  taken,  its  value  shall  not  be  questioned  in  any  pro- 
ceedings, is  a  direction  not  to  insure  for  more  than  three-fourths 
value,  and  that,  when  a  value  is  fixed,  it  can  not  be  denied  that 
the  sum  fixed  is  three-fourths  of  the  value  of  the  property. 

Same— Same— Policy — Severable  Contract: 

Where  a  policy  insuring  personal  property  for  a  gross  prem- 
ium in  a  gross  sum  of  $500  divided  such  amount  into  three  sep- 
arate classes,  representing  different  kinds  of  property,  the  con- 
tract was  severable  as  to  each  class,  and  should  be  construed  as 
though  the  amount  of  insurance  assigned  to  each  class  was  three- 
fourths  of  the  value  of  the  property  included  in  the  particular 
class. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Crossan  v.  Pennsylvania  Fire  Ins.  Co.  (Kansas  City  C.  A.)  : 

113  Southwestern  Reporter  (December  23,  1908),  704. 

Ownership^Presumption — Burden  of  Proof: 

A  person  in  possession  of  personal  property  is  presumed  to 
be  the  owner  until  the  contrary  appears.  Where  a  fire  insurance 
company  insures  certain  property  as  belonging  to  the  insured,  the 
l^urden  is  on  the  insurance  company,  in  an  action  on  the  policy, 
to  prove  that  the  insured  did  not  own  the  property. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Qate  City  Fire  Ins.  Co.  v.  Thornton  et  al.  (Ga.  C.  A.) : 
63  Southeastern  Reporter  (March  6,  1909),  638. 

Vaiued  Poiicy— Statute^Pleadings: 

Rev.  St.  Texas  1895,  Art.  3089,  provides  that  a  fire  insurance 
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policy,  In  the  event  of  toUl  loss  of  the  property,  shall  be  consid- 
ered a  liquidated  demand  for  the  full  amount  of  the  policy,  but 
provides  that  the  statute  shall  not  apply  to  personal  property. 
The  policy  described  the  property  as  a  "two-story,  shingle  roof 
building/'  with  a  "stone  and  cedar"  foundatiim  and  "occupied  as 
a  private  residence."  In  an  action  on  the  policy  the  company 
claimed  that  a  failure  to  allege  and  prove  that  the  property  was 
not  personal  property  precluded  the  insured  from  recovering 
under  the  pleadings.  Held,  That  the  recitals  contained  in  the 
policy  with  reference  to  the  description  of  the  property  prima 
facie  show  that  it  was  considered,  regarded,  and  treated  as  realty. 
[Judgment  for  insured  below.  Here  affirmed  against  company.] 
Co-Operative  Assn.  et  al.  v.  Hubbs  (Tex.  C.  C.  A.) : 

115  Southwestern  Reporter  (February  24,  1909),  670. 

Policy— Proof  of  Loss— Forfeiture: 

Where  a  fire  policy  requires  proof  of  loss  to  be  furnished  by 
insured  within  thirty  days,  a  failure  to  comply  with  the  require- 
ment is  a  breach  of  the  condition  of  the  policy  barring  an  action 
thereon. 

Same — Same— Denial  of  Liability — Waiver: 

The  insured  contends  that  the  company  waived  the  condition 
as  to  proof  of  loss  by  returning  it  and  denying  its  liability.  Held, 
That  the  rule  that  the  company,  by  denying  liability  on  a  policy, 
waives  the  necessity  of  making  proof  of  loss  applies  only  where 
the  denial  is  made  before  the  expiration  of  the  time  fixed  by  the 
policy  for  furnishing  proof  of  loss,  and  not  where  the  failure  to 
furnish  such  proof  within  the  time  required  had  already  worked 
a  forfeiture  of  the  policy. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Commercial  Fire  Ins.  Co.  v.  Waldron  et  al.  (Ark.  S.  C.) : 

114  Southwestern  Reporter  (January  6.  1909),  210. 

Policy— Forecioaure  Clause— Forfeiture: 

The  policy  provided  that,  "This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  if,  with  the  knowledge  of  the  insured,  foreclosure 
proceedings  be  commenced  or  notice  given  of  sale  of  any  prop- 
erty covered  by  this  policy  by  virtue  of  any  mortgage  or  trust 
deed."  Held,  That  this  was  a  wise  and  proper  safeguard  to  the 
insurer  against  the  greatly  Increased  risk  consequent  upon  the 
circumstances  provided  against  therein.  And  that,  where  an 
insured  mortgagor  endeavored  to  make  arrangements  to  post- 
pone the  institution  of  proceedings  to  foreclose  the  mortgage 
upon  the  insured  property,  and  was  notified  of  the  commence- 
ment of  the  foreclosure  proceedings  the  day  they  were  com- 
menced, a  failure  to  procure  from  the  company  an  agreement 
to  be  indorsed  on  or  added  to  the  policy  of  insurance  giving  the 
consent  of  the  company  to  a  continuation  of  the  risk  notwith- 
standing the  foreclosure  proceedings  renders  the  ];>olicy  void  as 
provided  herein,  in  the  absence  of  a  waiver. 

[Judgment  for  company  below.    Here  affirmed  for  company.] 
J.  I.  Kelly  Co.  v.  St.  Paul  P.  &  M.  Ins.  Co.  (Fla.  S.  C.) : 
47  Southern  Reporter  (January  9,  1909),  742. 
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Application— Oeterifition  of  Proporty-^oprooontation: 

An  answer,  in  an  application  for  fire  insurance,  made  a  part 
of  the  policy,  as  to  the  dimensions  of  the  insured  building,  is  not 
within  the  warranty  thereof  as  to  the  truthfulness  of  the  answers 
touching  a  "description  and  statement  of  the  condition,  situation, 
value*  occupation  and  title  of  the  property." 

Same— M  isrepresentatlon— Plead  I  ng : 

The  misrepresentation,  in  an  application  for  fire  insurance, 
that  the  building  was  20  by  30  feet,  when  it  was  16  by  24  feet, 
does  not  of  itself  appear  material  to  the  risk,  and  so  avoid  the 
policy;  but  the  answer,  relying  on  it  as  a  defense,  must  state 
facts  showing  its  materiality,  that  insured  was  influenced  thereby 
in  issuing  the  policy,  or  was  injured  thereby. 

Same— Warrantlea — Construction : 

An  application  for  insurance  being  made  part  of  the  contract, 
and  statements  therein  being  made  warranties,  such  a  statement, 
whether  material  or  not,  must  be  true  literally  or  substantially, 
according  to  the  nature  of  the  fact  warranted,  to  allow  of  re- 
covery. 

Same— Valuation — Estimate— Reasonableness: 

Though  the  statement,  in  an  application  for  insurance,  made 
a  warranty  and  part  of  the  contract,  as  to  the  cash  value  of  the 
insured  building,  is  one  that  has  only  to  be  substantially  tnie, 
there  often  being  a  marked  difference  of  opinion  as  to  value  of 
property,  so  that  it  is  enough  that  the  valuation  given  appears  to  • 
be  a  fair  and  reasonably  truthful  one,  yet  such  rule  is  not  satis- 
fied when  the  value  is  only  |200  and  is  stated  to  be  |1,500. 

Same— Valuation — Estimate— Same: 

Even  if  the  statement  of  insured,  in  an  application  for  insur- 
ance, as  to  the  value  of  the  pn^^rty,  be  merely  his  estimate,  the 
application  reciting,  ''the  value  •  •  •  being  estimated  by  the 
applicant,"  yet,  he  having  warranted  his  statements  to  be  true, 
he  is  required  to  state  the  value  with  a  reasonable  degree  of  ac- 
curacy, whicdi  is  not  the  case  where  the  value  is  |200  and  the 
statement  |1,500. 

Same— Same— False  Warranty  as  Defense: 

A  defense  to  an  action  on  a  fire  policy  is  one  of  false  war- 
ranty of  the  value  of  the  insured  property,  rather  than  of  false 
representations,  thous^  the  last  paragraph  states  that  plaintiff,  in 
his  application,  falsely  stated  and  represented  the  cash  value  of 
the  premises  to  be  |1,500,  when  it  was  only  |200,  it  appearing 
from  other  averments  of  the  defense  that  the  application  was 
made  part  of  the  policy,  and  that  in  it  plaintiff  warranted  his  an- 
swer as  to  the  value  of  the  property  to  be  true. 

Forfeiture — Recovery  of  Premiums: 

Where  an  insurance  policy  is  by  its  terms  void  for  fraud  of 
insured,  the  premium  cannot  be  recovered  by  him,  so  that  the  de- 
fense need  not  allege  it  was  repaid. 
Policy'^-Other  Insurance— Knowledge: 

Provision  of  a  fire  policy,  that  other  insurance  covering  the 
property  must  be  assented  to  in  writing  on  the  policy,  though 


Digitized  by 


Google 


16  Digest  of  insurance  cases.        [vol.  xxii 

valid,  is  not  violated,  where  the  company  to  which  application  for 
additional  insurance  was  made,  as  well  as  the  owner,  understood 
that  no  risk  was  assumed  hy  such  company. 

Same— ^Ambiguity — Conttruction : 

A  clause  in  an  insurance  policy  heing  susceptible  of  more 
than  one  construction,  the  one  most  favorable  to  insured  will  be 
adopted. 

Same — Vacancy — Permit: 

Under  a  clause  in  a  fire  policy  that,  if  a  building  becomes  and 
remains  vacant  for  five  days,  the  policy  should  become  void,  un- 
less continued  by  consent  of  the  company,  and  that  the  owner,  in 
case  the  building  becomes  vacant,  shall  report  it  to  the  company 
at  its  home  office  within  five  days,  and  as  often  as  every  ten  days 
thereafter  during  the  vacancy,  notice  of  vacancy  is  only  to  be 
given  when  no  permit  for  vacancy  has  been  issued,  which  con- 
struction is  strengthened  by  permits  issued,  granting  the  right 
for  vacancy  for  thirty  and  sixty  days,  respectively,  wiUiout  preju- 
dice to  insured,  except  that  during  the  vacancies  the  amount  of 
insurance  is  reduced  one-third,  saying  nothing  as  to  notice,  and 
by  the  fact  that,  though  no  reports  were  made  by  insured  during 
the  time  of  the  first  permit,  the  second  permit  was  issued  without 
objection. 

Same — Same — Same — Waiver: 

Any  rights  of  the  company,  under  a  clause  of  its  policy  that 
it,  unless  continued  by  its  consent,  shall  become  void  for  vacancy 
for  five  days  without  permit,  is  waived  as  to  such  a  vacancy, 
where  it  with  full  knowledge  thereof  issues  a  permit  for  further 
vacancy.    ' 

Same — ^Title— Knowledge  of  Agent — ^Waiver: 

The  agent  of  the  company  having  issued  the  policy  with  full 
knowledge  of  the  condition  of  the  title  of  the  land  on  which  was 
the  insured  building,  concluding  and  so  writing  in  the  policy  that 
insured's  title  was  a  ninety-nine-year  lease,  the  condition  of  the 
policy,  avoiding  it  if  the  title  was  not  as  represented,  was  waived. 

Same — Same — Statement  In  Application — Estoppel: 

The  company  is  estopped  to  claim  the  benefit  of  the  provision 
of  a  fire  policy  that  it,  unless  otherwise  provided  by  indorsement 
thereon,  shall  be  void,  if  the  insured  property  be  a  building  on 
ground  not  owned  by  insured  in  fee;  the  application,  made  a  part 
of  the  contract  by  the  by-laws,  stating  insured's  title  was  a  nine- 
ty-nine-year lease. 

[Judgment  for  insured  below.  Here  reversed  in  favor  of  company.] 
National  Mut.  Fire  Ins.  Co.  v.  Duncan  (Col.  S.  C.) : 
98  Pacific  Reporter  (January  11,  1909),  684. 

Policy — Insurance  of  Several  Items — Entirety  of  Contract: 

Where  an  insurance  policy  is  issued  and  different  classes  of 
property  insured,  each  class  being  separated  from  the  others  and 
insured  for  a  specific  amount,  and  there  is  a  breach  of  the  condi- 
tion of  the  contract  as  to  one  class  of  the  property  insured,  the 
contract  should  be  considered  not  as  one  entire  in  itself,  but  as 
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one  which  is  separable  and  in  which  the  separate  amounts  speci- 
fied may  be  distinguished,  and  a  recovery  had  for  one  or  more 
without  regard  to  the  other  items,  provided  the  contract  is  not 
affected  by  any  question  of  fraud,  act  condenmed  by  public  policy 
or  any  increase  in  the  risk  of  the  property  insured. 

Same — Possession  of  Vendee — Sole  Ownership: 

A  vendee  of  land  occupying  the  same  under  an  executory  con- 
tract of  purchase,  on  which  he  has  paid  a  portion  of  the  purchase 
price,  is  an  "unconditional  and  sole  owner''  in  fee  simple  of  the 
equitable  title  within  the  condition  of  a  policy  providing  that  it 
shall  be  void  if  the  interest  of  the  insured  is  other  than  uncondi- 
tional and  sole  ownership  of  the  fee  simple  title. 

Application — Title— Estoppel : 

Where  it  is  shown  that  the  insured  truthfully  and  correctly 
stated  the  nature  and  condition  of  his  title  in  making  the  applica- 
tion for  insurance,  he  will  not  be  precluded  from  recovering  in 
case  of  loss  on  account  of  a  contrary  title  stated  in  the  policy  by 
the  underwriter. 

Proof  of  Loss — Delay — Waiver  of  Defects: 

Where  an  insurance  company  did  not  object,  within  a  reason- 
able time,  that  proofs  of  loss  furnished  it  by  the  insured  were  de- 
fective (as  that  the  notary  public  before  whom  the  same  were 
sworn  to  did  not  designate  his  official  title  nor  attach  his  seal),  it 
must  be  held  that  the  company  waived  all  defects  therein. 

Premium  Notes — Non-Payment — Validity  of  Policy: 

Where  two  notes  are  given  in  payment  of  the  premium  on  a 
fire  insurance  policy,  and  no  reference  is  made  to  them  in  the 
policy,  nor  the  validity  of  the  policy  is  in  any  way  made  contin- 
gent upon  the  payment  of  the  notes,  the  policy  is  not  invalidated 
by  non-payment  of  the  notes  at  their  maturity. 

[Judgment  for  insured  below.     Here  affirmed  against  company.] 
Arkansas  Ins.  Co.  v.  Cox  (Okla.  S.  C): 

98  Pacific  Reporter  (January  12,  1909),  652. 

Release  of  Railroad  Company — Subrogation — Estoppel: 

The  insured  executed  a  release  to  a  railroad  company  from 
any  liability  for  loss  caused  by  fire  set  by  a  locomotive  to  any 
building  then  on  or  which  might  be  placed  on  the  premises,  in 
consideration  that  the  railroad  allow  the  insured  to  extend  the 
building  onto  their  right  of  way.  The  buildings  were  destroyed 
by  fire  caused  by  a  spark  from  a  locomotive.  Suit  was  brought 
by  the  seven  plaintiff  insurance  companies,  who  had  issued  poli- 
cies on  the  premises  against  the  railroad.  Held^  That  the  claim 
of  subrogation  of  the  insurance  companies  was  dependent  upon 
the  rights  of  the  insured  against  the  railroad  company,  and  as  his 
rights  had  been  released  to  the  company,  he  would  be  estopped  to 
bring  an  action  and  the  insurance  companies  could  not  recover. 

[Judgment  for  part  of  the  companies  below.     Here  reversed  in 
favor  of  railroad  company.] 

Equitable  F.  &  M.  Ins.  Co.  et  al.  v.  St  Louis  &  S.  F.  R.  Co. 
(Kansas  City  C.  A.) : 

114  Southwestern  Reporter  (January  13,  1909),  646. 
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Contract  to  Renew  Policy — Complaint: 

The  insured  alleged  that  the  company  issued  a  policy  for 
three  months  on  his  crop  of  tobacco;  that  the  agent  agreed  to 
issue  another  policy  for  the  same  premium  and  term  at  the  ex- 
piration of  the  first  policy;  that  it  had  been  the  custom  of  the 
agent  to  make  such  contracts  and  collect  the  premiums  later,  and 
that  such  a  contract  had  been  previously  made  with  insured. 
Held»  That  the  facts  .were  sufficient  to  state  a  cause  of  action. 

Same— Validity: 

Where  the  insured  had  taken  out  a  policy  of  insurance,  and 
the  agent  had  agreed  to  keep  it  in  force  when  it  expired  by  re- 
newing it,  according  to  the  previous  course  of  business  between 
them,  the  contract  was  to  issue  a  new  policy,  for  the  same  period 
from  the  date  of  the  expiration  of  the  first  contract  and  for  the 
same  amount,  and  such  an  agreement  was  not  defective  for  un- 
certainty. 

Same — Notice: 

Where  an  insurance  agent  had  been  in  the  habit  of  renewing 
plaintiffs  insurance,  and  extending  credit  to  plaintifT  for  the 
premiums,  and  he  agreed  to  keep  certain  Insurance  in  force,  it 
was  his  duty  to  renew  a  policy  on  its  expiration,  unless  he  gave 
plaintiff  notice  that  further  credit  would  be  refused. 

Action — Reception  of  Evidence — Error: 

Insured's  tobacco  was  destroyed  on  the  night  of  the  day  his 
insurance  expired,  and  he  sued  for  breach  of  contract  of  the 
company's  agent  to  keep  the  property  insured.  The  agent,  a  man 
of  high  character,  testified  that  the  insured  was  in  debt  to  him 
for  premiums,  and  that  he  had  notified  him  prior  to  the  ex- 
piration of  the  policy  that  he  would  not  carry  him  further.  In 
rebuttal  the  insured  and  his  attorney  testified  that,  in  a  conver- 
sation with  the  agent  after  the  fire,  the  agent  admitted  that  he 
had  never  notified  the  insured  that  he  would  not  keep  up  the  in- 
surance. The  court  did  not  limit  this  evidence  to  the  purpose  of 
impeaching  the  agent,  who  then  testified  that  such  conversation 
never  occurred.  Held*  That  the  court  erred  in  not  so  limiting 
the  testimony,  and  that  such  error  was  accentuated  by  an  in- 
struction limiting  the  effect  of  the  agent's  answer  that  the  con- 
versation never  occurred  to  impeachment  purposes. 

[Judgment  for  insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

Georgia  Home  Ins.  Co.  v.  Kelley  (Ky.  C.  A.) : 

113  Southwestern  Reporter  (December  30,  1908),  882. 

Policy-r-Change  In  Title  and  Interest: 

A  fire  insurance  policy  on  personal  property  provided  that,  if 
any  change  takes  place  in  the  interest,  title  or  possession  of  the 
property,  "whether  by  legal  process  or  judgment,  or  otherwise," 
the  policy  shall  be  wholly  void.  Heldf  That  the  appointment  of  a 
receiver  in  a  suit  to  take  possession  and  control  of  the  property 
who  takes  actual  possession  of  it  prevents  recovery  of  loss  un- 
der it. 

[Judgment  for  company  below.     Here  affirmed  against  insured.] 
Bronson  v.  New  York  Fire  Ins.  Co.  (W.  Va.  S.  C.  A.) : 
63  Southeastern  Reporter  (January  23,  1909),  283. 
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Parol  Contract^-When  Not  Complete: 

A  bankrupt  applied  to  the  agent  of  several  insurance  compa- 
nies, including  defendant,  for  a  $3,000  insurance  on  certain  identi- 
fied property.  Nothing  was  said  as  to  the  companies  in  which 
the  insurance  was  to  be  written,  the  amount,  premiums  or  term, 
nor  was  any  binding  slip  issued.  There  was  no  further  communi- 
cation between  the  bankrupt  and  any  one  representing  defendant 
insurance  company  until  after  the  property  sought  to  be  insured 
was  injured  by  fire.  The  agent  wrote  policies,  all  bearing  the 
date  of  the  application,  in  defendant  and  other  companies,  divid- 
ing the  risk  between  stock  and  furniture.  None  of  these  policies 
were  delivered,  nor  their  contents  communicated  to  the  bank- 
rupt, and  the  agent  thereafter  canceled  $2,000  of  the  Insurance, 
and  procured  policies  to  that  amount  in  other  companies,  which 
he  did  not  represent.  These  policies,  though  written,  were  never 
delivered,  and  the  bankrupt  knew  nothing  concerning  them  until 
after  the  fire.  Held,  That  there  was  no  binding  contract  of  insur- 
ance between  the  insurance  company  and  defendant. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Cunningham  v.  Connecticut  Fire  Ins.  Co.  (Mass.  S.  J.  C.) : 

86  Northeastern  Reporter  (January  26,  1909),  787. 

Contract  with  Railroad — Subrogation — Parties: 

Plaintiff  railroad  company  granted  to  defendants  the  right  to 
build  and  maintain  on  its  right  of  way  a  platform  for  shipping 
cotton,  the  contract  providing  that  defendants  should  indemnify 
it  against  all  loss  or  injury  by  reason  of  the  structure  caused  by 
fire  or  otherwise,  however  resulting.  Cotton  piled  on  the  plat- 
form took  fire  and  burned,  and  the  owners  recovered  for  the  loss 
from  plaintifT  on  the  ground  that  the  fire  was  caused  by  its  negllr 
gence  or  that  of  its  servants.  The  railroad  company  then  recov- 
ered from  the  insurance  company  the  entire  amount  of  loss  it 
had  sustained,  and  afterwards  brought  suit  against  the  defend- 
ants on  their  agreement  to  indemnify  in  case  of  loss.  Held*  That 
where  an  insurance  company  has  paid  to  the  assured  the  total 
amount  of  the  loss,  such  insurance  company  is  subrogated  by  op- 
eration of  law  to  all  of  the  assured's  rights  of  action  against  third 
persons  who  are  responsible  for  the  loss,  and  the  assured  can 
not  maintain  an  action  at  law  in  his  own  right  to  enforce  such  lia- 
bility. 

[Judgment  non-suiting  railroad  company.] 
Southern  Ry.  Co.  v.  Blunt  et  al.  (U.  S.  C.  C.) : 

165  Federal  Reporter  (January  28,  1909),  258. 

Breach  of  Warranty — Knowledge  of  Company — Estoppel: 

An  insurance  policy,  by  conditions  against  transfers  and  in- 
cumbrances, was  forfeited  by  the  sale  of  the  property  and  the 
giving  of  a  purchase  price  mortgage  thereon.  Thereafter  a  solic- 
iting insurance  agent,  knowing  all  the  facts,  and  at  the  instance 
of  a  proposed  purchaser  of  the  subsequent  mortgage,  undertook 
to  protect  the  mortgagee's  interest  by  procuring  an  assignment 
of  the  policy  to  the  purchaser.  The  policy  was  sent  to  the  proper 
officers,  who  had  knowledge  of  the  transfer  of  the  property,  and 
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was  assigned,  and  a  new  premium  note  taken  from  the  purchaser, 
all  of  which  was  done  in  compliance  with  the  conditions  of  the 
policy.  Held,  That  inasmuch  as  the  knowledge  of  its  agent  as  to 
the  mortgage  was  the  knowledge  of  the  company,  and  that  the 
breach  of  the  conditions  occurred  before  the  assignment,  and  the 
purchaser  did  nothing  thereafter  to  forfeit  the  policy,  the  com- 
pany was  estopped  to  insist  on  a  forfeiture  of  the  policy  as 
against  the  purchaser. 

Sa  me— Sa  me— Sa  me : 

Where  the  company  had  knowledge  that  the  policy  had  be- 
come forfeited  because  of  a  breach  of  warranty,  it  was  estopped 
to  claim  that  in  the  transaction  the  agent  was  the  agent  of  the 
purchaser  so  as  to  defeat  the  imputation  of  notice  to  the  comr 
pany. 

Same— Same— Retention  of  Premiums — Estoppel: 

Where  an  insurance  company  has  knowledge,  both  through 
its  insurance  agent  and  adjuster,  of  facts  which  avoid  the  policy 
hi  toto  and  thereafter  consents  to  an  assignment  of  the  policy  to 
the  purchaser  and  takes  his  notes  for  premiums  in  lieu  of  the 
notes  of  the  seller  and  retains  the  premiums  paid,  and  at  no  time 
offers  to  return  the  same,  the  company  is  estopped  to  set  up  the 
invalidity  of  the  policy. 

[Judgment  for  insured  below.     Here  aflarmed  against  company.] 
Padmos  v.  Century  Fire  Ins.  Co.  (Iowa  S.  C.) : 

119  Northwestern  Reporter  (February  5,  1909),  133. 


Policy — Other  Insurance — Waiver: 

A  provision  in  a  fire  insurance  policy  that  the  policy,  unless 
otherwise  provided  by  agreement  indorsed  thereon,  shall  be  void 
if  the  insured  shall  procure  other  contracts  of  insurance  on  the 
same  property,  is  inserted  for  the  benefit  of  the  company,  and 
may  be  waived  by  it. 

Same — Forfeiture — Construction : 

Forfeitures  are  not  favored  in  the  law,  and,  notwithstanding 
the  strong  language  used  in  an  insurance  policy  in  declaring  the 
forfeiture,  the  policy  is  not  void,  but  voidable,  and  the  party  who 
has  the  right  to  declare  the  forfeiture  may  thereafter  treat  the 
policy  as  valid,  and  it  will  be  so. 

Other  Insurance — Notice  to  Agent — Sufficiency: 

Notice  of  additional  insurance  to  a  local  fire  insurance  agent 
who  has  authority  to  represent  the  company  in  making  contracts 
of  insurance,  to  collect  premiums,  to  countersign  and  deliver  pol- 
icies, to  grant  removal  permits  and  to  make  indorsements  there- 
for on  the  policy,  to  consent  to  additional  insurance,  and  to  in- 
dorse the  company's  consent  thereto  on  the  policy  is  notice  to  the 
company. 

Acts  of  Agent — Liability  of  Company: 

The  acts  of  an  agent  performed  within  the  scope  of  his  real 
or  apparent  authority  are  binding  upon  his  principal.  The  public 
have  a  right  to  rely  upon  an  agent's  apparent  authority,  and  are 
not  bound  to  inquire  as  to  his  special  powers,  imless  the  circum- 
stances are  such  as  to  put  them  upon  inquiry. 
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PoIicy^Limitation  of  Agents'  Authority — ^Waiver: 

The  clause  in  the  fire  insurance  policy  placing  a  limitation 
upon  the  power  of  any  officer,  agent  or  other  representative  of 
the  company  in  the  waiver  of  any  provision  or  condition  in  the 
policy  does  not  supersede  the  law  making  the  principal  liable  for 
the  negligent,  wrongful  or  fraudulent  act  of  its  agent,  or  the  law 
of  equitable  estoppel,  and  this  clause  of  limitation  may  itself  be 
waived  by  the  company  through  its  agent,  acting  within  the  ap- 
parent scope  of  his  authority. 

Same — Other  Insurance— Consent  of  Agent — Estoppel: 

In  a  case  where,  after  the  issuance  of  the  policy  of  fire  insur- 
ance sued  upon  and  before  the  loss,  other  insurance  was  taken 
out  upon  the  same  property,  and  the  local  agent  of  the  company 
who  issued  the  policy  and  had  authority  to  grant  permits  affect- 
ing the  policy  was  informed  of  the  additional  insurance  at  the 
time  an  additional  premium  for  a  removal  permit  was  paid  to 
the  insurance  agent,  who  did  not  inform  the  company  of  the  exist- 
ence of  the  additional  insurance,  but  the  agent  promised  and 
agreed  to  indorse  the  consent  of  the  company  thereto  in  writing 
upon  the  policy,  the  company  will  be  held  liable  on  the  policy, 
although  its  consent  for  such  other  insurance  was  not  indorsed 
upon  the  policy  as  required  by  its  terms;  such  conduct  on  the 
part  of  its  agent  acting  within  his  apparent  authority  amounting 
to  a  waiver  of  the  provisions  requiring  written  consent  for  other 
insurance. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Eagle  Fire  Co.  v.  Lewallen  et  al.  (Fla.  S.  C.) : 

47  Southern  RepoUer  (February  6,  1909),  947. 

Policy — Mortgage--8ubrogation — Sufficiency  of  Pleadings: 

A  mortgage  clause  of  a  fire  policy  provided  that,  if  any  loss 
should  occur  under  the  policy,  it  should  be  paid  to  the  mortgagee, 
and,  if  the  company  should  claim  that  no  liability  existed  as  to 
the  mortgagor,  it  should,  upon  such  payment,  be  subrogated  to 
the  rights  of  the  mortgagee  under  the  mortgage  to  the  extent  of 
the  payment,  and  receive  an  assignment  pro  tanto  of  the  mort- 
gage security.  Held*  That,  to  entitle  the  company  to  subrogation 
and  relieve  it  from  the  obligation  of  applying  the  payment  of  the 
loss  towards  the  satisfaction  of  the  mortgage,  its  mere  claim 
that  it  was  not  liable  on  the  policy  to  the  mortgagor  is  not  suffi- 
cient, but  it  must  prove  facts  which  under  the  policy  would  en- 
title it  to  exemption  from  liability  to  the  mortgagor. 

Action — Receipt  by  Mortgagor — Sufficiency  of  Defense: 

In  an  action  on  a  fire  policy  by  the  mortgagee  as  the  mort- 
gagor's assignee,  where  defendant  admitted  that  the  mortgagor 
had  been  paid  nothing  for  the  loss,  but  that  defendant  had 
claimed  that  no  liability  existed  as  to  the  mortgagor  and  had 
paid  the  loss  to  plaintifT  as  mortgagee,  a  Joint  receipt  of  the  mort- 
gagor and  mortgagee  for  the  amount  would  not  be  a  defense  to  a 
recovery. 

[Judgment    for   assignee   of   mortgagor   below.      Here    affirmed 
against  company.] 

Sun  Ins.  Office  of  London  v.  Heiderer  (Colo.  S.  C.) : 

99  Pacific  Reporter  (February  8,  1909),  39. 


Digitized  by 


Google 


22  Digest  of  Insurance  Cases,        cvol.xxii 

Co-Operative  Companies — Extension  of  Territory— Aeeeeements — 

Statute: 

If  a  county  co-operative  insurance  company  extends  its  busi- 
ness into  new  counties  without  having  $1,000,000  of  insured  prop- 
erty for  each  new  county,  as  expressly  required  by  Insurance 
Law  (Laws  N.  Y.  1898.  p.  1506,  c.  654),  sec.  278,  as  amended,  the 
members  taking  policies  upon  property  situated  in  the  new  coun- 
ties can  not  be  compelled  to  pay  assessments. 

Same — Right  to  Reinsure-— Liability  of  Reinsured  Company  for 

Assessments: 

A  town  or  county  co-operative  insurance  company  may  rein- 
sure the  risks  of  another  such  company,  and  the  subject-matter 
of  the  reinsurance  thereupon  becomes  "insured  property**  of  the 
indemnifying  company  within  Insurance  Law  (Laws  N.  Y.  1898,  p. 
1506,  c.  654),  sec.  278,  as  amended,  allowing  a  town  or  county  co- 
operative insurance  company  doing  business  in  five  counties  to  ex- 
tend into  adjoining  counties  not  exceeding  one  for  each  $1,000,000 
of  its  "insured  property,"  and  the  reinsured  company  becomes  a 
member  of  the  indemnifying  company  and  subject  to  pro  rata  lia- 
bility for  assessments  to  pay  losses  during  the  life  of  the  reinsur- 
ance contract  (Laws  N.  Y.  1897,  p.  12,  c.  29),  sec.  268  requiring 
assessments  for  a  loss  or  a  general  assessment  for  the  current 
year  to  pay  estimated  losses,  to  be  made  pro  rata  "upon  all  the 
property  at  that  time  insured." 

Same — Extension  of  Limits — Regularity — Estoppel: 

Where  a  county  co-operative  insurance  company  extended 
its  business  into  adjoining  counties,  and  for  three  years  dealt 
with  agents  and  insurers  in  those  counties,  without  any  officer  or 
director  questioning  the  regularity  of  the  extension,  it  was  there- 
after precluded  from  contending  that  the  resolution  for  the  exten- 
sion was  not  passed  by  a  quorum  of  the  board  of  directors. 

Same— Assessments  to  Pay  Lossee — Statute— Construction: 

Insurance  Law  N.  Y.  (Laws  N.  Y.  1892,  p.  2032,  c.  690),  sec. 
268,  amended  by  Laws  N.  Y.  1897,  p.  12,  c.  29,  authorizes  directors 
of  a  county  co-operative  insurance  company  to  borrow  money  to 
pay  a  loss  and  to  make  an  estimate  of  the  sum  necessary  to  pay 
losses  and  expenses  for  the  current  year  and  supply  any  defi- 
ciency in  the  preceding  year,  and  assess  the  amount  at  such 
times  as  in  their  discretion  would  be  most  advantageous  to  the 
company,  and  that  no  assessment  shall  be  invalid  because  made 
to  pay  money  borrowed  and  used  to  pay  a  claim  for  loss  or  dam- 
age. Held,  That  a  "deficiency  in  the  preceding  year**  embraces 
outstanding  claims  not  paid  when  the  year  closed,  including 
money  borrowed  to  pay  losses,  and  is  not  confined  to  claims  orig- 
inating in  the  preceding  year,  and  the  company  could  at  any 
time  levy  an  assessment  sufficient  to  extinguish  all  claims  and  de- 
ficiencies for  which  the  company  was  liable,  as  well  as  to  supply 
funds  for  carrying  the  company  through  the  current  year,  though 
it  would  bind  new  members  for  previous  debts  and  would  relieve 
persons  who  were  members  when  the  old  debts  were  incurred, 
but  had  subsequently  dropped  out. 

Same — insolvency — ^Assessments  to  Pay  Losses — Statute: 

Though  Insurance  Law  (Laws  N.  Y.  1892,  p.  2032,  c.  690), 
sec.  268,  amended  by  Laws  N.  Y.  1897,  p.  12,  c.  29,  restricts  the 
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power  ot  directors  of  a  county  coK>peratiye  insurance  company 
to  make  an  assessment  to  members  owning  property  insured  at 
the  time  of  the  assessment,  a  receiver  appointed  for  the  company 
upon  its  insolvency  may  make  an  assessment  to  pay  its  debts 
upon  those  who  were  members  when  he  was  appointed,  the  rights 
and  liabilities  of  the  creditors  and  members  being  determined  by 
their  status  at  the  time  the  receiver  was  appointed. 

Same— Contract — Presumption : 

A  policy  of  a  county  coK>perative  insurance  company  taken 
in  connection  with  the  company's  by-laws  printed  on  the  back 
thereof  is  sufficient  to  disclose  to  one  familiar  with  the  stat- 
ute under  which  it  was  organized,  and  which  was  mentioned  in 
the  by-laws,  that  the  company  was  a  co-operative  company;  and 
hence  the  fact  that  applications  for  insurance  in  a  co-operative 
insurance  company  which  contained  a  promise  of  the  insured  to 
pay  his  pro  rata  share  of  losses  sustained  by  other  members  dur- 
ing his  membership  were  not  signed  by  the  applicants,  but  were 
generally  signed  by  the  agent  using  the  applicants'  names,  did 
not  relieve  the  applicants  from  their  obligations  as  members  to 
so  pay. 

Same— Liability  of  Member — Statute: 

The  provision  of  Insurance  Law  (Laws  N.  T.  1892,  p.  2032, 
c.  690),  sec.  267,  as  amended,  that  a  person  insured  in  a  county 
co-operative  insurance  company  shall  give  his  undertaking  to  pay 
to  the  company  his  pro  rata  share  of  losses  to  members  thereof, 
etc.,  for  which  he  is  liable  as  a  member,  is  for  the  protection  of 
the  company,  and  may  be  waived  by  it  without  losing  its  right 
to  enforce  the  obligation. 

Same — Same— Same: 

While  mutual  fire  insurance  companies  organized  under  In- 
surance Law  (Laws  N.  Y.  1892,  p.  1973,  c.  690),  sees.  110-137,  as 
amended,  may  issue  a  policy  for  a  fixed  sum  without  liability  for 
further  assessment  under  sec.  116  (page  1977),  providing  that 
they  may,  in  lieu  of  a  deposit  note,  receive  from  an  insured  the 
whole  amount  of  the  premium  in  cash  without  subjecting  him  to 
any  other  liability,  town  and  county  co-operative  insurance  com- 
panies organized  under  sees.  260-279  (page  2029)  are  given  no 
such  right. 

[Motion  of  company's  receiver  granted,  confirming  report  of  ref- 
eree and  directing  the  levy  of  assessments.] 

Skaneateles  Paper  Co.  v.  American    Underwriters'    Fire 
Ins.  Co.  (N.  Y.  S.  C,  Sp.  Tr.) : 

114  New  York  Supplement  (February  8,  1909),  200. 

Compromise  Agreement — Subsequent  Action— -Bar: 

An  insurance  company  and  insured  orally  agreed  to  settle  a 
loss  for  a  stipulated  amount,  but  before  the  payment  the  company 
was  garnished  on  an  indebtedness  of  the  insured,  and  for  that 
reason  did  not  pay  the  amount  to  the  insured,  who  subsequently 
sued  the  company.  Heldf  That  the  agreement  was  not  a  bar  to  an 
action  on  the  original  debt,  although  the  failure  to  execute  it  was 
not  due  to  any  fault  on  the  part  of  the  insurance  company. 
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Same^>Non*Payment— Penalty — Statute  Construed : 

Acts  1905,  p.  308,  provide  that  an  insurance  company  shall  be 
liable  for  12  per  cent  damages  and  reasonable  attorney's  fees, 
where  it  fails  to  pay  a  loss  within  the  time  specified  in  the  policy 
after  demand  is  made  therefor.  Plaintiff  and  defendant  insurance 
company  agreed  to  settle  a  loss  for  a  specified  amount,  but  before 
payment  the  company  was  garnished  on  an  indebtedness  of  the 
plaintifT,  and  failed  to  pay  plaintiff,  who  subsequently  sued  the 
company  for  the  loss.  At  the  time  of  the  trial  the  garnishment 
was  not  released.  Held,  That  the  defendant  was  not  in  default, 
as  payment  had  been  prevented  by  illegal  process,  and  therefore 
the  penalty  provided  by  the  state  should  not  have  been  assessed 
against  defendant 

Action — Garnlahment — Failure  to  Interplead — Liability: 

Where  an  insurance  company,  after  a  loss,  and  before  its 
payment,  is  garnished  on  an  indebtedness  of  insured,  and  subse- 
quently the  insured  sues  the  insurance  company,  and  the  garnish- 
ers  are  not  interpleaded,  the  court  in 'giving  judgment  against  the 
insurance  company  can  not  protect  it  from  paying  plaintift,  not- 
withstanding the  garnishments;  neither  can  the  appellate  court 
on  appeal. 

[Judgment  for  Insured  below.    Here  modified  by  deducting  pen- 
alty CLgainst  company.] 

North  State  Fire  Ins.  Co.  v.  Dlllard  (Ark.  &  C.) : 

116  Southwestern  Reporter  (February  10,  1909),  164. 

Act  of  Agent — Waiver; 

Where  a  local  fire  Insurance  agent  intrusted  with  blank  poli- 
cies signed  by  the  company,  with  power  and  authority  to  solicit  in- 
surance, and,  when  obtained,  to  fill  the  blanks  in  the  policies,  re- 
ceive the  premiums,  and  issue  the  policies,  told  insured  that  her 
policies  were  "all  right,"  though  he  knew  she  had  contracted  to  sell 
the  property,  there  was  a  waiver  of  the  condition  of  the  policies 
as  to  sole  and  unconditional  ownership  of  the  property  insured, 
and  this,  though  the  agent  drew  the  contract  of  sale,  as  there  was 
nothing  in  that  act  inconsistent  or  incompatible  with  his  agency. 
[Judgment  for  insured  below.  Here  affirmed  against  company.] 
Commercial  Fire  Ins.  Co.  v.  Belk  (Ark.  S.  C.) : 

116  Southwestern  Pteporter  (February  10,  1909),  17S. 

Application— -Breach  of  Warranty— Other  Insurance^lnatruction: 
At  the  time  insured  made  application  for  insurance  he  held 
a  policy  in  another  company.  In  answer  to  a  question  as  to 
whether  or  not  he  had  other  insurance,  he  replied  that  he  had 
not.  In  an  action  on  the  last  policy,  he  testified  that  the  former 
policies  were  returned  by  mail,  postage  prepaid,  to  the  com- 
pany, at  its  request,  and  had  been  canceled.  It  was  shown  in 
defense  that  these  policies  had  never  been  received  by  the  com- 
pany nor  had  they  been  canceled.  The  judge,  entirely  ignoring 
the  defense  ottered  by  the  company,  instructed  the  jury  that  if 
the  application  of  insured  had  been  accepted,  the  premium  paid, 
and  the  policy  delivered,  and  after  the  loss,  proof  of  such  loss 
had  been  made,  they  should  find  for  the  Insured.  Held,  That  such 
an  instruction  was  i>eremptory  In  effect  and  was  erroneous. 
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Same  "Sa me— Wa I ver — Proof : 

Insured  testified  that  he  informed  the  agent  who  solicited  his 
application,  that  the  surrender  of  other  policies  on  the  property 
having  been  demanded  by  company  then  insured  in,  he  enclosed 
them  in  an  envelope  and  mailed  them  to  that  company  for  can- 
cellation, and  that  there  was  no  other  insurance  on  the  property. 
His  application  was  accepted  and  the  policy  issued  with  full 
knowledge  of  these  facts.  Held*  That  these  facts  are  sufficient  to 
constitute  a  waiver  of  the  breach  of  waiver  as  to  other  insurance, 
but  evidence  of  the  insured  alone  was  not  sufficient  to  establish 
that  fact  so  as  to  require  its  acceptance  as  undisputed. 

Cancellation — Instruction— Sufficiency: 

An  insurance  company  not  wishing  to  assume  all  of  the  risk, 
procured  policies  covering  part  of  the  amount  in  two  other  com- 
panies. It  received  the  premiums  and  accounted  to  the  other 
companies  for  their  portion.  Afterwards  it  demanded  the  return 
of  its  policy  for  cancellation,  and  insured  claims  that  he  mailed 
it,  with  the  other  two  policies,  to  the  company  as  requested. 
There  was  evidence  tending  to  show  that  the  company  had  no 
authority  to  cancel  policies  for  the  other  companies.  Jleld*  That 
it  was  error  to  instruct  the  jury  that  the  mailing  of  the  policies  to 
the  one  company  constituted  a  surrender  and  cancellation  of  all 
the  policies. 

Attorney's  Feee — Conetruction : 

The  statute  allowing  a  reasonable  attorney's  fee  in  an  action 
on  a  fire  policy  means  such  a  fee  as  would  be  reasonable  to  pay 
an  attorney  for  prosecuting  the  action,  and  not  a  speculative  or 
contingent  fee  based  upon  the  uncertainty  of  the  result 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Merchants'  Pire  Ins.  Co.  et  al.  v.  McAdams  (Ark.  S.  C.) : 

115  Southwestern  Reporter  (February  10,  1909),  175. 

Policy — ^Ambiguity — Construction : 

Where  the  language  of  a  fire  policy  is  susceptible  of  another 
than  the  literal  construction,  that  will  be  adopted  which  is  most 
favorable  to  insured  and  which  will  tend  to  preserve  the  protec- 
tion afforded  by  the  general  terms  of  the  policy. 

Same— Same— Same : 

A  fire  ];>olicy  issued  to  a  railroad  company  which  covered  in 
general  terms  all  cotton  on  or  in  depots,  platforms,  or  grounds 
adjacent  thereto,  and  in  transit,  while  in  the  custody  of  the  com- 
pany, but  which  provided  that  it  was  understood  that  cotton  in 
open  cars  was  not  covered,  must  be  held  to  insure  cotton  on  a 
stationary  fiat  car  placed  on  a  spur  track  adjacent  to  a  depot  to 
remain  there  about  12  hours,  though  the  cotton  was  subsequently 
to  be  transported  on  the  car,  since  the  "open  cars"  referred  to 
meant  the  vehicles  of  that  description  commonly  used  by  carriers 
for  transportation,  since  the  company  sought  to  telieve  itself 
from  the  increased  hazard  from  fire  incident  to  the  transportation 
of  cotton  on  open  cars  due  to  the  emission  of  sparks  from  locomo- 
tives in  actual  transportation,  and  since  the  words  "in  transit" 
meant  in  course  of  passing  from  point  to  point 
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Same — Same — Same:  • 

Where  the  language  of  a  contract  of  insurance  is  plain  and 
unambiguous,  the  contract  must  be  enforced  as  written;  but  in 
all  cases  that  construction  should  be  adopted  which  will  preserve 
the  intention  of  the  parties  after  considering  the  subject-matter 
of  the  contract,  the  business  of  the  parties,  and  the  purpose  they 
had  in  view. 

[Judgment  for  railway  company  below.     Here  affirmed  against 
insurance  company.] 

Royal  Ins.  Ck).  v.  Texas  &  G.  Ry.  Ck).  (Tex.  C.  C.  A.) : 

115  Southwestern  Reporter  (February  10,  1909),  117. 

Policy — ^Appraisement — Instruction — Error: 

The  policy  provided  for  an  appraisement  in  the  event  of  a 
disagreement  as  to  the  amount  of  loss.  The  evidence  showed 
that  an  adjuster  examined  the  insured,  computed  the  amount  of 
'  goods  destroyed,  and  offered  to  pay  a  specified  sum  in  settlement. 
Insured  refused  to  accept  this,  and  made  a  counter  proposition 
which  was  refused  by  the  company.  The  evidence  was  conflict- 
ing as  to  whether  or  not  the  insured  was  willing  to  submit  the 
question  of  the  amount  of  loss  to  appraisers.  The  court  in- 
structed the  jury  that  if  the  adjuster  did  not  try  in  good  faith  to 
agree  with  the  insured  as  to  the  amount  of  loss,  but  took  the  po- 
sition that  the  amount  he  had  oftered  was  the  full  loss  and  that  he 
would  pay  no  more,  then  there  was  no  disagreement,  and  the 
company  had  waived  its  right  to  submit  the  loss  to  appraisers. 
Heldf  That  such  an  instruction  was  misleading  as  authorizing  the 
jury  to  infer  that  the  company  did  not  try  to  agree  with  insured 
as  to  the  amount  of  loss  from  the  fact  that  it  made  an  offer  of 
settlement. 

Same— Same— Waiver: 

The  policy  provided  for  an  appraisement  in  the  event  of  a 
disagreement  as  to  the  amount  of  loss.  The  adjuster  conferred 
with  plaintiff,  took  his  examination  in  writing,  did  not  deny  lia- 
bility, but  went  over  the  invoices  of  goods  purchased,  and  had 
competent  persons  estimate  the  value  of  the  salvage.  After  this 
had  been  done  he  and  the  plaintifT  made  counter  propositions, 
looking  to  a  settlement.  Held,  That  there  had  been  no  waiver  of 
this  provision,  as  such  conduct  showed  that  the  company  had 
acted  in  good  faith  in  attempting  to  reach  an  agreement  as  to  the 
amount  of  loss. 

Same— Same— When  Necessary: 

Where  the  value  of  insured  property  was  uncertain  and  the 
quantity  of  that  which  was  destroyed  by  fire  was  in  dispute,  a 
case  was  presented  for  an  appraisal  of  the  amount  of  the  loss 
under  a  clause  in  the  policy  providing  for  an  appraisal  in  the 
event  of  a  disagreement  as  to  the  amount  of  the  loss. 

[Judgment  for  insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

James  v.  Ins.  Co.  of  State  of  Illinois  (St.  Louis  C.  A.) : 

115  Southwestern  Reporter  (February  17,  1909),  478. 

Cancellation — Notice  to  Broker — Sufficiency: 

Plaintiff  gave  a  firm  of  insurance  brokers  general  authority 
to  procure  for  it  insurance  to  the  amount  of  $75,000  on  its  manu- 
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facturing  plant  to  replace  prior  insurance  at  better  rates  and 
terms.  In  pursuance  of  this  employment  the  brokers  applied  to 
the  local  agents  of  a  number  of  companies,  some  of  whom,  among 
them  the  agent  of  defendant,  issued  policies,  each  in  the  amount 
of  $2,500,  the  premiums  being  charged  to  the  brokers  to  whom  the 
policies  were  delivered.  On  receiving  the  report  of  the  risk  de- 
fendant instructed  its  agent  to  cancel  the  policy,  and  he  gave  the 
brokers,  who  still  retained  it,  notice  of  cancellation  in  five  days  as 
required  by  its  terms,  and  at  the  expiration  of  that  time  they  sur- 
rendered it,  as  they  did  other  policies  similarly  canceled,  and 
proceeded  to  obtain  others  in  their  stead.  Before  they  had  pro- 
cured the  requisite  amoimt  of  insurance  the  property  burned. 
Held,  That  in  view  of  their  general  employment  and  its  nature, 
and  the  fact  that  they  were  still  acting  in  pursuance  thereof,  not 
having  reported  nor  delivered  the  polfcies  to  plaintiff,  the  accept- 
ance of  defendant's  notice  of  cancellation  and  the  surrender  of  its 
policy  were  within  the  scope  of  their  authority  and  terminated 
the  risk. 

Policy — Failure  to  Give  Notice — Forfeiture: 

Where  an  insurance  policy,  requiring  "immediate"  notice  of 
loss  to  be  given  the  company,  was  delivered  to  the  authorized 
agents  of  the  insured,  the  fact  that  they  did  not  deliver  the  policy 
to  their  principal  before  the  loss,  nor  notify  it  of  the  contract,  did 
not  relieve  it  from  the  obligation  to  comply  with  such  condition, 
and  a  failure  to  give  notice  of  the  loss  for  thirty  days  avoided  the 
policy. 

[Judgment  for  insured  below,  156  Fed.,  689.     Here  reversed  In 

favor  of  company.] 
Northern  Assur.  Co.  v.  Standard  Leather  Co.  (U.  S.  C.  C.  A., 
3rd  Cir.) : 

165  Federal  Reporter  (February  18,  1909),  602. 

Policy— Failure  of  Broker  to  Pay  Premium— Forfeiture: 

Plaintiff  applied  through  brokers,  S.  &  Co.,  for  certain  insur- 
ance, which  they  procured  in  defendant  company  through  G.,  an- 
other broker.  Plaintiff  received  the  policy  January  5,  1907,  which 
provided  that,  if  the  premium  was  not  paid  before  the  15th  day  of 
the  month  succeeding  that  in  which  the  policy  was  dated,  it 
should  be  void,  without  notice  or  other  act  on  the  part  of  the 
company.  Plaintiff  made  no  payment  until  February  8th,  when 
a  check  was  sent  to  S.  &  Co.,  who  in  turn  remitted  to  G.;  but  he 
made  no  offer  to  pay  the  premiums  to  defendant  until  March  Ist, 
when  payment  was  refused  because  a  loss  had  occurred  on  Feb- 
ruary 22d.  Heldf  That  both  brokers  were  plaintiff's  agents,  and. 
she  being  chargeable  with  their  neglect,  the  policy  was  forfeited. 

Broker'a  Contract — Non-Payment  of  Premium — Waiver: 

An  insurance  broker's  contract  with  defendant  company  re- 
quired payment  of  premiums  within  40  days  succeeding  the 
month  in  which  policies  were  issued.  Plaintiff  having  secured  a 
policy  through  such  broker,  the  premium  was  charged  in  the 
broker's  December  account.  The  policy  provided  for  forfeiture 
unless  the  premium  was  paid  by  the  15th  of  the  month  succeeding 
the  date  of  the  policy.  The  premium  not  having  been  paid  on 
February  18th,  the  Insurance  company's  representative  wrote  the 
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broker,  claiming  that  payment  should  have  been  made  by  Febru- 
ary 10th;  but  no  payment  was  made  until  after  plaintiff  had  suf- 
fered a  loss  on  February  22d,  when  payment  on  that  policy  was 
tendered  and  refused.  On  March  11th  the  company  wrote  to  the 
broker,  inclosing  a  bill  for  December  policies  and  demanding  pay- 
ment of  premiums  not  later  than  March  15th;  but  there  was  no 
evidence  that  the  inclosed  bill  contained  the  policy  in  question. 
Held,  That  such  correspondence  did  not  constitute  a  waiver  of 
the  policy  provision  for  forfeiture  for  non-payment  of  premiums. 

Policy— Waiver  Clause— Validity: 

A  clause  in  a  fire  insurance  policy  that  no  officer  or  agent  of 
the  company  should  have  power  to  waive  any  provision  or  condi- 
tion, except  as  by  the  terms  of  the  policy  might  be  the  subject  of 
agreement  indorsed  thereon  or  added  thereto,  nor  unless  such 
waiver  should  be  written  on  or  attached  to  the  policy,  and  that 
no  privilege  or  permission  affecting  the  insurance  should  exist  or 
be  claimed  by  the  company  unless  so  written  or  attached,  was 
valid. 

[Judgment  for  company.] 

Becker  v.  Exchange  Mut.  Fire  Ins.  Co.  (U.  S.  C.  C,  Pa.) : 
165  Federal  Reporter  (February  18,  1909),  816. 

Mortgage — Foreclosure — Duty  of  Mortgagee: 

The  mortgagor  carried  a  policy  of  insurance  on  the  buildings 
mortgaged.  The  policy  provided  that  it  should  be  void  if  fore- 
closure proceedings  were  commenced  without  the  written  consent 
of  the  company.  Such  proceedings  were  instituted  without  the 
company's  consent,  and  the  mortgagor  sought  to  have  the  mort- 
gage debt  reduced  $475,  the  face  of  the  policy,  claiming  that  the 
failure  of  the  mortgagee  to  obtain  the  consent  of  the  insurance 
company  was  a  fraud  upon  him.  Held,  That  a  mortgagee  owes  no 
duty  to  a  mortgagor  in  respect  to  securing  an  insurance  com- 
pany's consent  to  a  foreclosure. 

[Demurrer  of  mort^asree  sustained  below.    Here  affirmed  against 
mortera^or.] 

Findlay  v.  Longe  (Vt.  S.  C.) : 

71  Atlantic  Reporter  (February  25,  1909),  829. 

Action — Departure— Waiver: 

The  petition  alleged  that  the  insured  "had  fully  complied 
with  all  the  terms  and  conditions  of  said  policy  on  its  part."  The 
insurance  company  answered  that  the  insured  had  not  complied 
with  that  condition  requiring  proof  of  loss  within  60  days.  For 
reply  the  insured  admitted  the  allegation  and  by  way  of  avoidance 
set  forth  sufficient  facts  to  constitute  a  waiver.  Held,  That  the 
allegations  of  the  reply  constituted  a  departure,  that  the  same 
could  not  be  taken  advantage  of  by  objecting  to  the  introduction 
of  any  evidence  under  the  pleadings,  and  that  defendant  waived 
the  defect  by  failing  to  move  to  strike  out  the  reply  and  by  going 
to  trial  on  the  issues  thus  raised. 

Policy — Proof  of  Loss — Waiver: 

A  clause  in  an  insurance  policy,  in  effect  providing  that  the 
insured  shall  within  60  days  after  loss  make  proof  of  same  to  the 
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insurance  company,  and  that  a  failure  so  to  do  within  that  time 
shall  cause  a  forfeiture  of  any  claim  under  such  policy,  is  waived, 
where,  after  written  notice  of  loss,  the  amount  thereof  is  agreed 
upon  after  inspection  of  the  same  by  an  adjuster  of  the  company 
and  an  agent  of  the  insured  acting  pursuant  to  a  telegram  from 
the  general  agent  of  the  former  to  the  latter,  stating:  "If  you  and 
Mr.  Bates  can  settle,  go  ahead,  loss  referred  to  him,  I  have  no 
data." 

8ame--8ame — Same : 

A  clause  in  an  insurance  policy,  providing  that  "no  denial  of 
liability  or  other  act  on  the  part  of  the  company  shall  be  deemed 
to  waive  or  dispense  with  the  furnishing  of  such  proof,"  being  a 
stipulation  reserved  for  the  benefit  of  the  company,  can  be  by  it, 
and  is,  waived,  where  such  company,  acting  through  the  adjuster 
as  its  alter  ego,  after  written  notice  of  the  loss,  inspected  the 
same,  agreed  with  the  insured  as  to  the  amount  thereof,  and 
promised  to  pay  a  sum  certain  in  full  settlement  thereof,  before 
the  expiration  of  the  60  days  in  which  to  make  such  proof. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Mountain  Park  Stock  Farm  C. 
(Okla.  S.  C.) : 

99  Pacific  Reporter  (February  22,  1909),  647. 

Policy — Proof  of  Loss — Waiver: 

The  policy  provided  that  proof  of  loss  be  made  within  30 
days.  After  the  company  had  been  notified  of  the  loss,  they  en- 
tered into  negotiations  with  the  insured,  with  a  view  to  settle- 
ment, and  continued  to  treat  the  claim  as  pending  for  adjustment 
until  the  30  days  had  elapsed.  Heldf  That  such  conduct  on  the 
part  of  the  company  or  its  authorized  agents  which  has  induced 
or  necessitated  delay  in  giving  notice  or  furnishing  proofs,  so  that 
they  cannot  reasonably  be  given  or  furnished  within  the  required 
time,  will  constitute  a  waiver  of  the  delay 

Same — Ownership— Tax  Sale— Evidence: 

The  company  sought  to  avoid  liability  because  the  insured 
was  not  the  sole  and  unconditional  owner  as  required  by  the 
policy.  They  claimed  that  the  property  had  been  sold  at  a  tax 
sale.  The  only  record  evidence  of  the  sale  was  a  copy  of  the  list 
and  notice  of  sale  of  lands  delinquent.  Heldf  That  this  evidence 
was  not  sufficient  to  establish  the  sale. 

Action — Measure  of  Recovery — Instruction: 

In  an  action  on  a  valued  policy  the  court  instructed  the  jury: 
"In  the  event  you  find  for  the  plaintiff,  your  verdict  will  be  for 
the  cash  market  value  of  the  building  at  the  time  of  the  loss,  not 
exceeding  the  face  of  the  policy."  Held,  That  the  company  could 
not  complain  of  the  instruction,  as  it  was  more  favorable  to  them 
than  it  was  entitled  to  be  under  the  law. 

[Judgment  for  Insured  below.     Here  affirmed  against  company.] 
American  Ins.  Co.  v.  Dannehower  (Ark.  S.  C.) : 

116  Southwestern  Reporter  (March  3,  1909),  950. 

Policy— Ownership  Clause — Validity: 

The  stipulation  in  a  fire  policy  that  it  shall  be  void  if  the  in- 
terest of  insured  be  other  than  unconditional  and  sole  ownership. 
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or  if  the  subject  of  insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple,  is  reasonable  and  valid,  and  a  breach 
thereof,  unless  waived  by  the  company,  will  excuse  it  from  lia- 
bility. 

Same — Ownership — Unrecorded  Deed: 

The  policy  stipulated  that  if  the  interest  of  the  insured  wore 
other  than  sole  and  unconditional  ownership,  it  would  be  void. 
The  property  had  been  conveyed  to  the  insured  by  his  wife,  but 
the  deed  had  not  been  recorded.  Held,  That  a  conveyance, 
though  fraudulent  and  void  as  to  the  grantor's  creditors,  would 
not  be  void  as  against  the  grantee,  claiming  as  an  insured. 

Same — Same — Same — ^"Thlrd  Parties": 

The  policy  stipulated  that  it  would  be  void  if  the  interest  of 
the  insured  were  other  than  sole  and  imconditional  ownership. 
The  evidence  showed  that  the  property  had  been  conveyed  by 
deed  to  insured  by  his  wife,  but  that  the  deed  had  never  been  re- 
corded. The  statute  provided  that  a  conveyance  between  the 
husband  and  wife  would  not  be  valid  against  third  parties  unless 
made  in  writing,  acknowledged  and  recorded.  Held,  That  "third 
parties"  includes  only  persons  in  a  position  to  be  prejudiced  by 
the  secret  conveyance,  and  the  company  could  not  have  been 
prejudiced  by  the  failure  of  the  husband  to  have  the  deed  re- 
corded. 

[Judgment  for  company  below.     Here  reversed  in  favor  of  in- 
sured.] 

Groce  v.  Phoenix  Ins.  Co.  (Miss.  S.  C.) : 

48  Southern  Reporter  (March  6,  1909).  298. 

Policy— Rule  of  Construction: 

In  the  construction  of  insurance  i>olicies,  the  same  rules  ob- 
tain as  do  in  the  construction  of  other  contracts,  except  that  a 
policy  will  be  construed  in  favor  of  the  insured  so  as  not  to  de- 
feat, without  plain  necessity,  his  claim  to  the  idemnity,  which  in 
taking  the  insurance  it  was  his  object  to  secure,  and,  where 
words  are  fairly  susceptible  of  two  interpretations,  that  which 
will  sustain  his  claim  must  be  adopted. 

Same — Same: 

In  the  construction  of  insurance  contracts  as  well  as  others, 
the  intention  of  the  parties  is  to  be  gathered  from  an. inspection 
of  the  entire  instrument  and  all  parts  of  it,  and  all  words  em- 
ployed should  be  given  meaning  and  effect  if  possible. 

Same — Same — Loss  by  Riot: 

An  insurance  policy  insured  certain  property  against  "all  di- 
rect loss  or  damage  by  fire,  except  as  hereinafter  provided"  the 
quoted  words  appearing  in  large  printed  letters  in  the  body  of  the 
policy  and  as  a  part  of  the  insuring  clause.  In  small  printed 
letters  in  the  body  of  the  policy  were  recited  exceptions  that 
would  relieve  the  company  from  liability,  among  them:  "This 
company  shall  not  be  liable  for  loss  caused  directly  or  indirectly 
by  ♦  ♦  ♦  riot.  ♦  ♦  ♦  »'  Heldf  That  as  the  insurance 
was  solely  against  fire,  the  words  "except  as  hereinafter  pro- 
vided" referred  to  the  words  "against  all  direct  loss  or  damage 
by  fire,"  and  exempted  the  company  from  liability  for  destruction 
of  the  insured  property  by  fire  as  the  result  of  a  riot. 
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Same— "Riot"— Definition : 

The  policy  provided  that  the  company  should  not  he  liable 
for  loss  caused  directly  or  indirectly  by  riot.  The  policy  not 
saying  what  constituted  a  riot  and  the  statute  being  silent  as  to 
the  subject,  the  court  held  that  according  to  the  common  law  a 
riot  is  a  tumultous  disturbance  of  the  peace  by  three  persons  or 
more  assembled  together  of  their  own  authority  with  an  intent 
mutually  to  assist  each  other  against  any  who  shall  oppose  them 
in  the  execution  of  some  enterprise  of  a  private  nature,  and 
afterwards  actually  executing  it  in  a  violent  and  turbulent  man- 
ner, to  the  terror  of  the  people,  whether  the  act  intended  were 
of  itself  lawful  or  unlawful. 

Same — Same — Exemption  From  Liability: 

The  policy  provided  that  the  company  should  not  be  liable 
for  loss  caused  directly  or  indirectly  by  riot.  The  evidence 
showed  that  a  body  of  100  or  more  men  armed  and  disguised, 
unlawfully  confederated  and  banded  together  for  the  purpose 
of  destroying  property  of  an  individual  and  in  pursuance  of  the 
unlawful  conspiracy  burned  it,  and  at  the  same  time  intimi- 
dated and  terrorized  the  inhabitants  and  civil  authorities.  Held. 
That  the  fire  which  burned  the  property  was  caused  by  a  riot  and 
the  company  was  not  liable. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco  Co.  (Ky.  C.  A.) : 

116  Southwestern  Reporter  (March  17,  1909),  234. 

Premiums— Custom  of  Accepting  Check — Estoppel: 

Though  tender  of  payment  by  check  is  not  ordinarily  good, 
yet  if  the  course  of  dealing  between  the  company  and  the  in- 
sured has  been  to  receive  payment  by  check,  the  company  would 
be  estopped  to  say  that  a  payment  by  check  was  not  a  sufficient 
compliance  with  the  policy. 

Custom  of  Receiving  After  Due  Premiums — Evidence: 

In  an  action  on  a  flre  policy  exempting  the  company  from 
liability  for  loss  occurring  while  a  premium  note  was  in  default, 
evidence  as  to  custom  as  to  receiving  payments  of  premiums 
for  other  policies  after  due  should  not  have  been  admitted  where 
the  contention  of  insured  was  that  the  policy  had  not  lapsed  at 
the  time  of  the  flre.  but  had  been  reinstated  by  payment  of  the 
premium  after  the  due  date,  but  before  the  fire. 

Policy — Payment  of  Premium — Proof: 

The  policy  exempted  the  company  from  liability  if  the  loss 
occurred  while  the  premium  was  in  default.  The  insured  testi- 
fied that  he  drew  his  check  and  mailed  it  on  the  4th  of  Septem- 
ber; that  he  did  not  reach  the  postofflce  until  after  the  mail 
had  closed,  but  that  upon  explaining  to  the  postmaster  that  it 
was  important  to  mail  it  that  day,  the  pouch  was  opened  and  the 
letter  sent.  The  postmaster  corroborated  this,  but  was  not  sure 
of  the  date.  The  company  claimed  that  the  letter  did  not  reach 
them  until  the  20th  of  September,  which  was  eight  days  after  the 
flre.    They  showed  that  it  was  the  duty  of  the  office  boy  to  open 
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all  mail,  and  that  this  letter  had  been  received  by  him  on  the 
20th,  and  was  immediately  stamped  of  that  date  as  was  his  cus- 
tom; that  the  letter  was  then  carrie4  to  the  cashier  and  stamped 
by  him,  and  the  check  was  credited  to  the  insured  imder  that 
date.  After  the  check  had  been  deposited  on  the  20th  they  dis- 
covered that  they  had  had  notice  of  the  fire,  and  sought  to  re- 
cover the  check,  but  found  that  it  had  already  been  forwarded. 
Heldf  Sufficient  to  show  that  the  premium  had  not  been  received 
until  after  the  fire  and  that  there  could  be  no  recovery. 

Same — Same — ^When  Complete: 

Under  a  fire  policy  exempting  the  company  from  liability 
for  loss  occurring  while  a  premium  note  was  in  default,  and 
designating  the  offices  pf  payment,  mailing  a  check  is  not  pay- 
ment of  a  premium  note,  until  received,  whi(:h  must  be  before 
the  occurrence  of  the  fire. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Continental  Ins.  Co.  of  N.  Y.  v.  Hargrove  (Ky.  C.  A.) : 

116  Southwestern  Reporter  (March  17,  1909),  256. 

Policy — Other  insurance  Clause — Validity: 

A  provision  in  a  fire  policy  stipulating  that  the  policy  shall 
be  void  if  insured  procures  other  insurance,  whether  valid  or  not, 
is  valid. 

Same — Same — Waiver — Necessity  of  Writing: 

The  policy  stipulated  that  unless  the  agreement  for  other 
insurance  is  in  writing,  it  shall  not  be  binding  upon  the  com- 
pany. The  insured  had  been  told  by  the  agent  who  wrote  her  in- 
surance that  it  would  be  all  right  for  her  to  take  out  such  other 
insurance,  and  that  he  would  like  to  write  it  for  her.  Heldf  That 
tills  agreement  to  allow  other  insurance  eliminated  the  clause 
prohibiting  it,  and  even  though  it  was  not  in  writing  the  policy 
would  not  have  been  avoided  because  the  law  did  not  require 
such  agreement  to  be  in  writing. 

Same — Waiver  Agreement — Consideration : 

The  consideration  supporting  the  original  contract  of  insur- 
ance, evidenced  by  a  policy  stipulating  against  additional  insur- 
ance, unless  the  agreement  therefor  shall  be  in  writing,  is  suf- 
ficient to  support  a  subsequent  parol  agreement  for  additional 
insurance. 

Same — Other  insurance— Waiver: 

A  few  days  after  the  policy  was  issued,  the  insured  notified 
the  company  that  she  would  probably  want  other  insurance  on 
her  property.  The  agent,  with  whom  the  contract  had  been 
made,  assured  her  that  it  would  be  all  right,  and  solicited  her 
to  take  out  the  insurance  with  him.  Heldt  That  the  provision 
against  other  insurance  had  been  waived. 

Other  insurance — Consent  of  Agent — Question  for  Jury: 

Whether  the  agent  of  the  company  issuing  a  fire  policy  stip- 
ulating against  other  insurance  unless  assented  to  by  the  com- 
pany assented  to  insured  procuring  additional  insurance  is  for  the 
jury. 
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Same— Same— Instruction : 

Where  in  an  action  on  a  fire  policy  stipulating  against  addi- 
tional insurance  unless  assented  to  by  the  company,  there  was 
evidence  of  an  assent  by  company's  agent  to  other  insurance,  an 
instruction  that  the  Jury  should  find  for  the  company  unless  the 
agent  knew  that  insured  was  contemplating  taking  out  addi- 
tional insurance,  or  he  solicited  insured  to  take  additional  in- 
surance, in  which  case  they  should  find  for  insured,  was  erron- 
eous for  failing  to  submit  the  issue  of  assent  to  additional  in- 
surance. 

[Judgment  for  insured  below.    Here  reversed  In  favor  of  com- 
pany.] 

Northwestern  National  Ins.  Co.  v.  Avant  (Ky.  C.  A.): 

116  Southwestern  Reporter  (March  17,  1909),  274. 

Policy — Party  Walle— Measure  of  Recovery: 

The  insured  building  was  separated  from  the  adjoining  build- 
ing by  a  party  wall.  The  owners  each  had  a  fee  to  one-half  of  the 
wall  and  an  easement  as  to  the  other  half.  The  building  adjoin- 
ing that  of  the  insured's  was  destroyed  by  fire,  the  heat  of 
which  sprung  and  otherwise  impaired  the  stability  of  the  party 
wall.  The  Jury  was  instructed  that  the  damage  would  be  the 
difference  in  value  between  the  building  Just  before  the  fire 
occurred  and  the  bame  building  immediately  afterwards.  The 
company  contends  that  this  gives  to  the  insured  the  full  value  of 
the  party  wall,  and  to  the  other  party  the  full  value  of  its  prop- 
erty insured.  Held,  That  the  owner  of  an  insured  building  can 
recover  under  his  policy  for  damage  by  fire  to  a  party  wall 
located  one-half  on  his  land  and  one-half  on  the  adjoining  own- 
er's land,  though  he  only  owns  the  fee  to  the  center  of  the  wall, 
because  the  thing  insured  was  not  the  wall,  nor  any  particular 
interest  in  it,  but  it  was  insured's  house  as  a  house. 

[Judgment  for  Insured  below.    Here  affirmed  against  company.] 

Citizens*  Fire  Ins.  Co.  et  al.  v.  Lockridge  et  al.  (Ky.  C.  A.) : 

71  AUanUc  Reporter  (March  18,  1909),  916. 

Policy — ^Waiver: 

An  insurance  company  may  either  expressly  or  by  implica- 
tion waive  compliance  with  any  condition  in  the  policy  to  be  per- 
formed by  the  insured,  unless  by  such  act  insured  loses  his  in- 
surable interest. 

Same— Oral  Waiver— Validity: 

Though  an  insurance  policy  provides  that  there  should  be  no 
waiver  of  any  condition,  except  by  express  agreement  indorsed  on 
the  policy,  a  condition  in  the  policy  may  be  waived  by  parol. 

Proofs  of  Loss — Insufficiency — Waiver: 

Where  Insured  transmits  proofs  of  loss  within  the  time  re- 
quired in  the  policy,  the  companies  must,  if  they  are  dissatisfied, 
notify  the  insured,  giving  him  opportunity  to  rectify  his  mistake, 
and  silence  for  any  considerable  time  may  be  a  waiver  of  any 
other  proofs. 
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Same — Same — Same : 

An  insured  sent  his  proofs  of  loss  within  the  time  provided 
by  the  policy,  and  received  no  notice  of  any  objections  to  them, 
and  wrote  to  ask  if  any  other  proofs  were  necessary,  and  received 
no  reply,  and  the  adjusters  made  no  claim  that  the  proofs  were 
insufficient.    Held,  A  waiver  of  the  right  to  demand  other  proofs. 

Same — Non-Waiver  Agreement — Waiver: 

Fifty  days  before  the  expiration  of  the  sixty  days  within 
which  proofs  of  loss  were  to  be  furnished  to  an  insurance  com- 
pany, the  parties  to  the  policy  signed  a  non-waiver  agreement,  in 
order  "to  preserve  the  rights  of  all  parties.'*  Within  sixty  days 
after  the  fire  the  insured  filed  proofs  of  loss.  The  company  de- 
manded no  further  proofs.  Upon  the  trial  of  the  case  the  com- 
pany questioned  their  sufficiency  and  the  insured  alleged  a  waiver 
thereof.  Heldf  That  the  non-waiver  agreement  could  not  defeat 
the  insured's  allegation  of  waiver  of  proofs  of  loss,  since  the  par- 
ties to  this  agreement  were  the  same  as  the  parties  to  the  policy, 
and  as  either  party  could  waive  his  rights  under  the  policy,  he 
could  certainly  do  so  under  the  agreement. 

Policy — ''Unconditional  and  Sole  Ownership" — Proof: 

The  policy  provided  that  if  the  contract  of  the  insured  were 
other  than  "unconditional  and  sole  ownership,"  there  could  be  no 
recovery.  The  insured  held  the  goods  under  *a  lease,  providing 
that  the  lessee  should  have  possession  of  them  for  two  years, 
with  the  privilege  of  retaining  them  for  five  years  longer  or  pur- 
chasing them.  At  the  expiration  of  the  lease  he  was  to  pay  the 
lessor  the  difference  in  the  invoices  taken  at  the  time  he  received 
them  and  when  they  were  returned.  In  the  meantime  the  lessee 
had  sole  possession,  with  the  right  to  sell  any  or  all  of  them. 
Held*  That  the  insured  had  an  "unconditional  and  sole  ownership" 
within  the  meaning  of  the  policy. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 

Bush  V.  Hartford  Fire  Ins.  Co.  (Pa.  S.  C.) : 

71  Atlantic  Reporter  (March  18, 1900),  916. 

Policy— Ownership^Estoppel : 

Prior  to  issuing  a  fire  insurance  policy  sued  on,  a  third  per- 
son purchased  the  personal  property  described  therein,  and  the 
contract  of  purchase  gave  the  vendors  a  lien  thereon,  and  provid- 
ed that  the  purchaser  should  keep  it  insured,  and  the  policy  truth- 
fully described  the  property  as  purchased  on  contracts,  and  there 
were  no  fraudulent  representations  or  concealment  as  to  the  con- 
dition of  the  title.  Held,  That  the  company  was  thereby  notified 
that  something  remained  to  be  done  by  the  purchaser  to  com- 
plete his  purchase  and  that  both  his  interest  and  the  vendor's 
were  insured,  and  the  policy  was  not  void  because  the  insured 
were  not  the  sole  and  unconditional  owners. 

Action^Defenses — Necessity  of  Pleading: 

Defenses  to  an  action  for  fire  insurance  that  no  notice  was 
given  defendant  of  the  fire,  and  no  proofs  of  loss  furnished,  as 
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required  by  the  i)ollcy,  and  that  the  same  were  not  waived,  were 
not  open  to  company,  in  the  absence  of  notice  thereof  In  its 
pleadings. 

[ Judgment  for  insured  below.    Here  atSrmed  against  company.] 
O'Neill  et  al.  v.  Northern  Assur.  Co.  (Mich.  S.  C.) : 

119  Northwestern  Reporter  (March  19,  1909),  911. 

Policy— Arbitration  and  Award — Jurisdiction: 

The  stipulation  in  the  Maine  standard  flre  insurance  policy, 
providing  that,  in  case  the  parties  fall  to  agree,  the  amount  of 
loss  shall  be  determined  by  three  referees  as  a  condition  prece> 
dent  to  any  right  of  action  on  the  policy,  is  not  to  be  construed 
to  authorize  the  referees  to  take  Jurisdiction  of  and  determine 
the  question  of  the  insured's  title  to  the  property  insured;  but 
such  stipulation  contemplates  only  an  appraisal  by  the  referees  of 
the  value  of  the  property  described  in  the  policy  and  an  estimate 
of  the  damage  done  by  fire  to  that  property,  leaving  the  question 
of  the  insured's  title  and  the  general  question  of  the  company's 
liability  to  be  Judicially  determined  In  the  courts  of  law. 

Standard  Policy— Nature  of  Contract: 

A  policy  of  fire  insurance  in  the  standard  form  prescribed  by 
Rev.  St.  Me.,  c.  49,  sec.  4,  par.  7,  is  not  to  be  treated  as  a  legisla- 
tive enactment  after  it  has  been  accepted  by  the  parties,  but  as  a 
voluntary  contract,  which,  like  any  other  contract,  derives  its 
force  and  efficacy  from  the  consent  of  the  parties. 

Same — ^Arbitration  Clause — Construction : 

The  fact  that  the  legislature  put  forward  the  Maine  standard 
policy  as  a  form  for  a  contract  to  be  executed  by  the  parties  af- 
fords no  reason  for  giving  the  arbitration  clause  therein  con- 
tained any  different  construction  from  that  heretofore  given  by 
the  courts  to  all  similar  contracts  made  without  legislative  sanc- 
tion. 

Same — Same — Same : 

In  the  judicial  treatment  of  stipulation  for  arbitration  in 
policies  of  insurance  not  prescribed  by  the  legislature,  every  allu- 
sion to  a  submission  to  ascertain  the  "amount  of  loss  or  damage" 
has  uniformly  been  understood  to  signify  a  proceeding  to  ap- 
praise and  estimate  the  damage  to  the  property  described,  but 
not  to  embrace  the  question  of  ownership  or  any  other  matter 
which  goes  to  the  root  of  the  cause  of  action;  and,  when  a  policy 
in  the  standard  form  prescribed  by  the  statute  has  been  issued, 
there  is  no  reason  to  suppose  that  it  was  in  the  contemplation  of 
the  parties  or  of  the  legislature  that  any  other  or  different  effect 
should  be  given  to  such  words. 

Arbitration — Condition  Precedent — ^Validity: 

If  parties  stimulate  in  contracts  of  insurance  and  other  simi- 
lar contracts  to  submit  to  arbitration  the  question  of  the  amount 
of  damage,  or  any  similar  matters  that  do  not  go  to  the  root  of 
the  action,  it  is  entirely  competent  for  them  to  make  such  an 
agreement  a  condition  precedent  to  the  right  of  action;  and  if  it 
appears  from  the  express  terms  of  the  contract,  or  from  neces- 
sary implication,  that  such  was  the  intention,  it  will  be  upheld  by 
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tbe  courts,  and  no  action  can  be  maintained  upon  the  contract 
without  proof  on  the  part  of  the  insured  that  he  has  fulfilled  the 
stipulation  in  the  contract,  or  made  all  reasonable  effort  to  fulfill 
it  The  effect  of  such  an  agreement  is  not  to  refer  a  cause  of  ac- 
tion, but  to  provide  that  a  cause  of  action  shall  arise  as  soon  as 
the  amount  to  be  paid  has  been  determined,  and  not  before.  It 
does  not  deprive  the  courts  of  their  Jurisdiction,  but  simply  pro- 
vides a  reasonable  method  of  estimating  and  ascertaining  the 
amount  of  the  loss,  and  leaves  the  general  question  of  liability  to 
be  determined  by  the  judicial  courts. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Dunton  v.  Westchester  Fire  Ins.  Co.  (Me.  S.  J.  C.) : 
71  Atlantic  Reporter  (March  25,  1909).  1037. 

Policy-^Acknowledgment  of  Receipt  of  Premium — Estoppel: 

Rev.  Civ.  Code  S.  D.,  Sec.  1849,  declares  that  the  acknowledg- 
ment in  a  policy  of  the  receipt  of  the  premium  is  conclusive  evi- 
dence of  its  payment  so  far  as  to  make  the  policy  binding,  not- 
withstanding a  stipulation  that  it  shall  not  be  binding  until  the 
premium  is  actually  paid.  Heldf  That,  where  the  company  de- 
livered a  policy  in  terms  acknowledging  the  receipt  of  the 
premium,  it  could  not  in  an  action  thereon  deny  that  the 
premium  was  actually  paid,  for  the  purpose  of  defeating  the  bind- 
ing force  of  the  policy. 

Same — Change  of  Name  of  Insured — Validity  of  Contract: 

A  renewal  policy  was  issued  and  addressed  to  a  corporation 
in  its  original  name  after  its  name  had  been  changed  by  an 
amendment  of  its  articles.  The  policy  was  received  and  retained 
by  the  insured.  Held,  That  the  acceptance  of  the  policy  created  a 
binding  contract  between  the  parties. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Peever  Mercantile  Co.  v.  State  Mut.  Fire  Assn.  of  Canton 
(8.  D.  S.  C.) : 

119  Northwestern  Reporter  (March  26,  1909),  1008. 

Acceptance  of  Policy  by  Agent — Ratification: 

To  prove  the  acceptance  of  the  policy,  the  receiver  of  the 
company  showed  that  it  had  been  issued  through  a  certain  agent 
and  the  premium  was  paid  by  that  agent's  check.  Subsequently 
the  policy  was  canceled  and  the  return  premium  was  mailed  in 
the  form  of  a  check  to  the  agent,  who  turned  it  over  to  the  in- 
sured, who,  in  turn,  deposited  it.  Held,  Sufficient  to  show  that 
the  act  of  the  agent  in  taking  out  the  policy  had  been  ratified. 

Mutual  Company — Dissolution — Liability  of  Members: 

The  acceptance  of  a  policy  of  insurance  issued  by  a  mutual 
company  organized  under  the  laws  of  Ohio  makes  insured  a  mem- 
ber of  the  company,  and  he  is  concluded  by  the  proceedings  in 
that  State  dissolving  the  company  and  fixing  the  liabilities  of  the 
members. 

[Judgment  for  receiver  below.     Here  reversed   (on  plea  to  the 
jurisdiction)  In  favor  of  insured.] 

Swing  V.  Kaufman  et  al.  (N.  Y.  S.  C,  App.  Tr.) : 

116  New  York  Supplement  (March  29.  1909),  148. 


Digitized  by 


Google 


IWQ.]  FIRE  INSURANCE.  37 

Application  Attached  to  Policy— Ad mitti bit ity— Statute: 

Act  Pa.  1881,  Sec.  1  (P.  L.  20),  required  a  correct  copy  of  the 
application  to  be 'attached  to  the  policy.  In  the  application  as 
copied  in  the  policy,  in  the  blank  for  the  description  of  the  prop- 
erty, occurs  this  statement:  "Same  as  body  of  policy."  In  the 
policy  the.  description  of  the  property  is  contained  upon  a  slip 
pasted  thereon.  Held*  That  the  copy  was  not  a  correct  copy 
within  the  meaning  of  the  statute,  and  was  not  admissible,  nor 
can  the  ofter  be  admitted  when  confined  to  two  specific  questions 
and  answers  in  such  application  for  the  purpose  of  showing  their 
falsity. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Greiner  to  Use.  etc.,  v.  Safety  Mut.  Fire  Ins.  Co.  (Pa.  Sup. 
Ct.)  : 

24  Lancaster  Law  Review  (March  29,  1909),  161. 

Policy — Sale — Conatruction : 

The  policy  provided  that  it  would  be  void  if  the  insured  prop- 
erty should  be  sold.  It  was  made  payable  to  mortgagee,  as  his  in- 
terest may  appear.  The  mortgage  was  foreclosed  and  the  prop- 
erty was  bought  in  by  the  mortgagee.  The  question  is  whether 
this  was  a  sale  within  the  meaning  of  the  policy.  Held,  That  "the 
transaction  is  not  changed  in  character  or  legal  effect  by  the  fact 
that  the  mortgagee  became  the  purchaser,"  and  that  there  had 
been  such  a  sale  within  the  meaning  of  the  policy  as  avoided  re- 
covery. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 
Boston  Co-operative  Bank    v.    American    Cent.    Ins.    Co. 
(Mass  S.  J.  C): 

87  Northeastern  Reporter  (March  30,  1909),  694. 

Proof  of  Lo88 — Waiver: 

Where  insured  in  a  fire  policy  has  been  misled  into  thinking 
that  nothing  further  would  be  required  of  him,  and  on  that  ac- 
count has  failed  to  take  further  steps  which  he  might  have  taken 
to  furnish  proofs  of  loss,  the  company  can  not  take  advantage  of 
such  failure,  induced  by  it  or  its  authorized  agent  acting  for  it, 
for  the  purpose  of  defeating  liability  under  the  policy. 

Same — Same: 

Insured  in  a  fire  policy  suffered  loss,  and  notified  an  agent  of 
the  company,  and  requested  that  the  agent  notify  the  company. 
The  agent  wrote  to  the  company,  reciting  that  insured  had  report- 
ed a  loss,  and  requested  information  as  to  when  the  adjuster 
would  adjust  the  loss.  The  company  replied  by  letter,  reciting 
that  it  had  received  notice  of  loss  under  the  policy,  and  that  the 
same  would  receive  attention  as  early  as  practicable.  Other  let- 
ters to  the  same  effect  passed  between  them,  and  instead  of  in- 
sisting on  formal  proof,  promised  to  send  adjusters  to  investigate 
the  loss.  Heldf  To  Justify  a  finding  of  a  waiver  of  formal  proofs 
of  loss. 
Agent— Acting  for  Both  Partiee— When  Valid: 

Immediately  after  the  fire  occurred,  the  insured  notified  the 
agent  of  the  company  and  requested  and  directed  him  to  inform 
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the  company  of  the  loss.  Other  letters  were  written  the  company 
by  the  agent  at  the  suggestion  of  the  insured.  As  to  whether  or 
not  the  agent  could  act  for  both  the  company  and  the  insured,  it 
was  held  that  there  is  no  rule  of  agency  that  would  forbid  this, 
and  since  the  company  had  used  the  agent  as  the  medium  for 
conveying  information  to  the  insured,  they  could  not  complain 
on  the  ground  that  he  acted  for  both  of  them. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Griffith  V.  Anchor  Fire  Ins.  Co.  (Iowa  S.  C.) : 

120  Northwestern  Reporter  (April  2,  1909),  90. 

Agent^Acting  for  Both  Parties— When  Void: 

Where  a  recording  insurance  agent  issued  a  policy  on  the 
property  of  a  corporation  in  which  he  was  a  stockholder,  and 
otherwise  interested  as  the  cashier  and  stockholder  of  a  bank 
which  also  held  stock  in  the  corporation,  without  notifying  the 
company  of  such  interest,  the  policy  was  void,  unless  the.  objec- 
tion was  waived. 

Same — Same — ^Waiver: 

Where,  after  loss  under  a  policy  written  by  an  insurance 
agent  on  the  property  of  a  corporation  in  which  he  was  inter- 
ested as  a  stockholder,  etc.,  the  loss  was  adjusted  by  the  insur- 
er's adjuster,  with  full  knowledge  of  the  agent's  interest,  the  ad- 
juster having  authority  to  transact  all  business  within  the  scope 
of  his  employment,  as  provided  by  Code  Iowa,  sec.  1750,  the  issu- 
ing agent's  dual  agency  was  waived. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Arispe  Mercantile  Co.  v.  Queen  Ins.  Co.  of  America  (Iowa 
S.  C.) : 

120  Northwestern  Reporter  (April  2,  1909).  122. 

Annotation — Liability  of  insurance  Company  in  Case  of  Inten- 
tional Destruction  of  Property  by  Insured: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
Bindell  et  al.  v.  Kenton  Ck>unty  Assessment  Fire  Insurance  Com- 
pany, heretofore  reported  in  21  Insurance  Digest,  43. 

17  Lawyers*  Reports  Annotated  (N.  S.),  189. 

Policy — Change  In  Title — Delivery  of  Deed: 

The  policy  provided  that  any  change  in  interest,  title  and 
possession  without  the  consent  of  the  company  would  be  cause 
for  forfeiture.  Insured  sold  the  property  to  one  then  in  actual 
possession.  The  evidence  shows  that  after  the  agreement  was 
made  and  part  of  the  purchase  price  paid,  the  parties  met  with  an 
attorney,  who  had  prepared  the  deed  and  the  mortgage  for  the  de- 
ferred payment,  both  of  which  were  acknowledged.  He  told  them 
he  could  not  record  the  instrument  till  a  copy  of  a  map  referred 
to  therein  was  delivered  to  him.  The  parties  left  the  instruments 
with  him  to  record  on  obtaining  a  map.  Held,  That  there  was  a 
delivery  of  both  deed  and  mortgage  within  the  mutual  intent  of 
the  parties. 
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Same— Same— Pottettlon  under  Contract  of  Sale: 

There  was  a  delivery  of  a  deed  and  a  consequent  change  in 
interest,  avoiding  a  fire  policy,  where  the  vendor  and  vendee,  who 
had  made  the  cash  payment,  met  with  S.,  the  attorney,  who  had 
prepared  the  deed  and  the  bond  and  mortgage  for  deferred  pay- 
ment, all  of  which  were  acknowledged,  and  he  told  them  he  could 
not  record  them  till  a  copy  of  a  map  referred  to  therein,  the 
copy  then  before  them  not  belonging  to  them,  was  delivered  to 
him,  and  thereupon  the  parties  left  the  instruments  with  him,  to 
record  on  obtaining  the  map;  each  of  them,  while  describing  the 
map  as  a  certain  survey  made  several  years  before,  and  provid- 
ing that  a  copy  of  it  should  be  filed,  having  given  the  location, 
description  and  boundaries  fully,  irrespective  of  the  map  and 
survey. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Sewell  V.  Home  Ins.  Co.  (N.  Y.  S.  C,  App.  Dlv.) : 

115  New  York  Supplement  (April  5,  1909),  345. 

Poiicy-^lncreate  of  Risk— Conspiracy  to  Bum: 

Under  a  provision  that  a  fire  policy  should  become  void  on 
the  hazard  being  increased  by  any  means  within  insured's  control 
or  knowledge,  it  is  a  good  defense  to  a  suit  on  the  policy  that  in- 
sured corporation,  through  one  who  owned  nearly  all  its  stock 
and  who  was  its  director,  treasurer  and  manager,  fraudulently 
conspired  with  a  specified  person  and  others,  whereby  it  was 
planned  that  such  person  should  procure  some  one  to  burn  the 
property  to  enable  insured  to  collect  the  insurance,  and  that 
while  the  plan  and  conspiracy  still  existed  and  was  in  process  of 
accomplishment  the  property  was  burned. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Ampersand  Hotel  Co.  v.  Home  Ins.  Co.  et  al.  (N.  Y.  S.  C, 
App.  Div.) : 

115  New  York  Supplement  (April  6,  1909),  480. 

Agency — Question  for  Jury: 

The  contract  of  insurance  was  prepared  by  P.,  and  the  name 
of  his  daughter  was  signed  to  the  contract  as  agent  by  him,  and 
the  firm  name  of  P.  &  C,  general  insurance  agents,  stamped 
across  the  back  of  the  policy  by  P. .  The  policy  was  delivered  by 
P.  and  the  premium  was  paid  to  him.  After  the  fire,  the  adjuster 
referred  to  P.  as  "our  solicitor."  Held*  That  the  question  as  to 
whether  or  not  P.  was  agent  of  the  company  was  for  the  Jury. 

Renewal  of  Policy — Evidence — Error: 

Insured  claimed  that  he  did  not  pay  the  premiums  for  a  re- 
newal of  a  fire  policy  when  they  became  due  on  the  expiration 
of  the  former  policy,  in  reliance  on  an  arrangement  with  the  com- 
pany's agent  by  which  the  policy  was  to  be  renewed  and  state- 
ments of  the  premiums  sent  to  him  by  the  agent.  The  agent  tes- 
tified that  he  notified  insured  before  the  policy  expired  that  he 
would  not  continue  it  unless  the  premiums  were  paid  up,  and 
plaintiff  testified  in  rebuttal  that  the  agent  admitted  in  a  conver- 
sation shortly  after  a  loss  that  he  never  notified  plaintiff  that  he 
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would  not  keep  up  the  insurance,  which  the  agent  denied.  Held, 
That  it  was  prejudicial  error  not  to  limit  the  consideration  of  the 
insured's  testimony  as  to  the  agent's  admissions  to  the  impeach- 
ment of  the  agent,  and  its  prejudicial  effect  was  accentuated, 
rather  than  palliated,  by  the  fact  that  the  company  denied  the 
agent's  authority. 

[Judgment  for  insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

Fireman's  Fund  Ins.  Co.  v.  Kelley  (Ky.  C.  A.) : 

116  Southwestern  Reporter  (April  7,  1909),  790. 

Application — Previous  Rejection — Evidence  Considered: 

The  application  contained  the  question:  "Has  any  company 
recently  declined  or  canceled  insurance  on  this  property?"  The 
applicant  answered,  "No."  Previous  to  this  the  applicant  had  ap- 
plied for  insurance  in  another  company  and  was  declined,  because 
the  agent's  territory  was  limited  to  property  within  a  certain 
town,  and  the  applicant's  property  was  without  these  limits.  An- 
other agent  declined  to  write  the  insurance,  saying  that  he  could 
not  write  it.  Held*  That  there  had  been  no  breach  of  warranty. 
[Judgment  for  insured  below.  Here  affirmed  against  company.] 
Capital  Fire  Ins.  Co.  v.  King  (Ark.  S.  C.) : 

116  Southwestern  Reporter  (April  7,  1909),  894. 

Mutual  Company — Service  of  Process — Sufficiency: 

Under  Rev.  St.  Mo.  1899,  sec.  8092  (Ann.  St.  Mo.  1906,  p. 
3843),  providing  that  in  suits  against  mutual  insurance  com- 
panies process  shall  be  served  on  the  president,  secretary,  or 
chief  officer  in  charge  of  the  "principal  office"  of  such  company, 
a  return  of  service  of  process,  reciting  that  it  was  served  on  the 
secretary  of  the  company,  he  being  in  said  defendant's  "usual 
business  office"  and  in  charge  thereof,  is  insufficient  to  confer 
Jurisdiction  over  the  company,  since  it  does  not  show  that  such 
office  was  the  company's  princi];>al  office. 

Same — Sufficiency  of  Complaint: 

A  petition,  in  an  action  on  a  fire  insurance  policy,  which  al- 
leged that  the  company  insured  plaintiff  against  loss  on  his  bam, 
situated  in  D.  coimty,  and  against  loss  to  the  hay,  grain  and 
utensils  therein,  and  then  alleged  that  while  the  policy  was  in 
force  said  bam,  hay,  grain  and  utensils  were  totally  destroyed 
by  fire,  is  not  insufficient  to  confer  Jurisdiction  over  the  subjects 
matter  of  the  suit,  in  that  the  petition  should  have  stated  that  the 
personal  property  mentioned  was  destroyed  while  situated  in  said 
bam  in  said  D.  coimty,  since  that  fact  would  after  verdict  be  in- 
ferred from  the  petition. 

[Judgment  for  company  below.    Here  affirmed  against  insured.] 
Thomasson  v.  Mercantile  Town  Mut.  Ins.  Co.  (Mo.  S.  C.) : 
119  Southwestern  Reporter  (AprU  14,  1909),  1092. 

Non-Payment  of  Premium — Non-Delivery  of  Proof  of  Lots— Other 
insurance  Undisclosed— Overvaluation — Mistalce  in  Policy: 
Where  the  evidence  is  contradictory  regarding  the  effective- 
ness of  a  policy,  it  and  the  assignment  must  be  accepted  accord- 
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ing  to  their  purport  The  company  will  be  estopped  denying  the 
non-pa3rment  of  the  premium  where  same  was  charged  to  their 
agent  and  has  not  been  disputed  until  filing  statement  of  defense. 
Delivery  of  proofs  of  loss  to  adjuster  for  the  companies  sufficient. 
Where  a  policy  existed,  undisclosed,  but  which  it  was  not  in- 
tended to  keep  alive,  this  will  form  no  ground  of  defense.  Over- 
valuation of  goods  not  knowingly  made  cannot  be  taken  advan- 
tage of  by  defendants.  Policy  covering  store  but  intended  to 
cover  goods  was  rectified. 

[Judgment  for  ixunired  below.    Here  affirmed  against  company.] 

Trotter  v.  Western: 

9  W.  L.  R.,  664. 

Fictitious  Sale — Ownership— Insurable  interest— Nature  of  Con- 
tract: 

The  plaintiff  claims  to  be  the  owner  of  the  mortgage  by  as- 
signment, and  bases  his  right  to  recovery  ui>on  the  mortgage 
clause.  The  evidence  shows  that  the  plaintiff  was  in  possession 
of  the  insured  property  as  agent  of  certain  non-residents.  He 
purported  to  sell  the  property  to  W.,  who  had  no  interest  in  the 
matter  and  who  received  the  title  for  the  sole  benefit  of  the  plain- 
tiff. Several  other  transfers  were  made,  but  all  at  the  instance 
of  and  for  the  benefit  of  the  plaintiff,  and  without  consideration. 
The  policy  was  taken  out  by  one  of  the  transferees  and  later  as- 
signed to  a  Mrs.  S.,  who  held  a  mortgage  (without  any  considera- 
tion, and  executed  at  the  request  of  plaintiff)  on  the  property. 
This  fictitious  mortgage  and  the  rights  under  the  policy  were  sub- 
sequently assigned  to  the  plaintiff.  In  defense  to  an  action  on 
the  policy,  the  company  claimed  that  P.,  the  transferee  who  had 
taken  out  the  policy,  had  no  insurable  interest  in  the  property, 
but  that  he  merely  took  the  naked  legal  title  for  the  benefit  of  the 
plaintiff,  who  continued  to  be  the  real  owner.  This  fact  was 
found  to  be  true  by  the  court  below.  Held,  That  "all  this  juggling 
with  the  title  made  no  real  change  in  the  actual  ownership  of  the 
property,"  and  neither  the  mortgagee  nor  her  assignee  had  any 
mortgage  interest  to  which  a  contract  of  insurance  in  favor  of 
either  of  them  as  mortgagee  could  attach.  A  contract  of  insur- 
ance is  a  contract  of  indemnity,  and  any  person  attempting  to  en- 
force a  claim  under  such  a  contract  must  show  an  interest  in  the 
subject-matter  of  the  contract.  Strictly  speaking,  that  which  is 
insured  is  not  the  property  itself,  but  the  interest  of  the  person, 
who  is  indemnified  against  a  loss  occurring  to  him  by  reason  of 
injury  to  the  property  or  its  total  destruction. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Stanisics  v.  Hartford  Fire  Ins.  Co.  (Neb.  S.  C.) : 

120  Northwestern  Reporter  (April  16.  1909),  435. 

Policy — Omission  of  One  item — ^Validity  of  Contract: 

A  written  application  for  insurance  called  for  insurance  in 
the  sum  of  $1,300 — $500  on  household  goods,  $300  on  commissary 
stock,  and  $500  on  hay  and  grain.  The  policy  stated  in  general 
terms  that  it  was  for  insurance  in  the  sum  of  $1,300,  but  in  speci- 
fying the  8e];>arate  items  it  failed  to  mention  the  item  of  $500  on 


Digitized  by 


Google 


42  Digest  of  Insurance  Cases.        cvol.xxii 

hay  and  grain.  The  descriptive  clause  of  the  policy  was  followed 
by  the  statement:  "For  a  more  particular  description  and  as 
forming  part  of  this  policy,  reference  is  had  to  assured's  applica- 
tion and  description  of  even  number  herewith  on  file  in  the  office 
of  this  company,  a  copy  of  which  application  is  hereto  attached." 
Held,  That  the  policy  was  a  valid  contract  for  insurance  in  the 
sum  of  $1,300,  notwithstanding  the  omission  of  the  description  of 
a  part  of  the  insured  property. 

Same — Same — Rescission — Condition  Precedent: 

The  policy  failed  to  enumerate  one  item  of  property  which 
the  insured  had  applied  for  in  his  application.  The  insured  kept 
the  policy,  knowing  of  the  omission.  Upon  failure  to  pay  his 
note,  which  had  been  given  for  the  premium,  suit  was  instituted 
by  the  company.  The  insured  denied  his  liability,  claiming  that 
by  reason  of  the  omission  the  contract  was  not  valid.  Held,  That 
insured  was  not  bound  to  accept  the  policy  in  its  defective  con- 
dition, and  had  a  right  to  return  it  for  correction,  but  he  could 
not  repudiate  the  contract  without  returning  the  policy,  and  his 
failure  to  return  it  precluded  him  from  refusing  to  perform  his 
part  of  the  contract. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

American  Ins.  Co.  v.  Dillahunty  (Ark.  S.  C): 

117  Southwestern  Reporter  (April  21.  1909),  245. 

Mutuai  Company — Poiicy— Liability  of  Company: 

Attached  to  the  standard  policy  was  a  typewritten  clause 
providing  "This  being  a  policy  issued  by  the  Ozark  Insurance 
Co.,  an  organization  imder  the  laws  of  the  state  of  Arkansas 
governing  mutual  insurance  companies,  all  special  regulations 
lawfully  applicable  to  its  organization,  membership,  i>olicy  or 
contracts  of  insurance  shall  apply  to  and  form  a  part  of  this 
policy."  Heldf  That  the  liability  of  the  insurance  company  is 
fixed  by  the  policy  of  insurance,  without  regard  to  the  character 
of  the  insurance  company. 

Same — Bond — Liability  of  Surety: 

The  liability  of  the  sureties  on  the  bond  of  a  mutual  insur- 
ance company,  conditioned  for  the  payment  of  all  assessments  to 
beneficiaries,  is  fixed  by  the  bond  itself,  and  not  by  the  policy. 

Same— Existence — Judicial  Notice: 

The  Supreme  Court  will  take  judicial  notice  of  the  existence 
in  the  state  of  a  class  of  insurance  companies  having  no  capital 
stock,  composed  of  members  equally  interested,  and  paying  the 
losses  by  assessments  levied  and  collected  from  the  members. 

Same— Liability  of  Sureties— Statute: 

Ark.  St.  (Sand.  &  H.  Dig.),  Sec.  4133,  excludes  the  application 
of  the  insurance  laws  to  mutual  insurance  societies  conducted 
upon  the  assessment  plan,  but  requires  them  to  give  bond  condi- 
tioned for  the  prompt  payment  of  all  assessments  to  the  parties 
or  beneficiaries  entitled  thereto,  and  makes  the  sureties  liable  for 
any  violation  of  conditions  thereof,  or  for  any  loss  to  the  policy- 
holders or  beneficiaries  of  such  company.    Section  4124  requires 
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all  fire,  etc.,  insurance  companies  to  give  bond,  with  three  sure- 
ties, conditioned  for  the  prompt  payment  of  all  claims  accruing 
to  any  person  under  policies  issued.  Held,  Construing  the  statute 
in  Tiew  of  the  distinction  made  between  the  two  classes  of  bonds, 
that  the  sureties  on  a  bond  given  and  conditioned  under  Section 
4133  are  not  required  to  pay  the  loss  absolutely,  but  that  their 
obligation  ceased  when  the  assessments  were  collected  and  paid 
over  promptly. 

Same — Judgment — When  not  Admissible  against  Surety: 

As  a  general  rule,  a  Judgment  against  an  insurance  company, 
obtained  without  fraud,  is  evidence  in  an  action  against  the  sure- 
ties on  a  bond  executed  for  the  benefit  of  policyholders,  unless 
the  judgment  against  the  company  is  based  upon  a  ground  of 
liability  not  covered  by  the  bond ;  and  hence,  where  the  bond  was 
conditioned  only  upon  the  prompt  payment  over  of  assessments, 
which  the  complaint,  in  an  action  against  the  company,  did  not 
allege  was  not  done,  the  Judgment  against  the  company  was  not 
admissible  in  an  action  against  the  sureties. 

Same — Same— When  May  Be  Rebutted  by  Surety: 

A  Judgment  against  a  principal  for  breach  of  an  obligation  or 
duty,  if  obtained  without  fraud,  is  only  prima  facie  evidence  in  an 
action  against  the  surety,  so  tliat  in  an  action  on  the  bond  of  a 
mutual  insurance  company,  conditioned  for  prompt  payment  over 
of  assessments,  the  sureties  could  show  that  the  assessments 
were  promptly  paid,  notwithstanding  a  Judgment  against  the 
company. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  sure- 
ties.] 

Ingle  et  al.  v.  Batesville  Grocery  Co.  et  al.  (Ark.  S.  C.) : 

117  Southwestern  Reporter  (April  21,  1909),  241. 


Inttructlon  to  Cancel— Failure  to  Obey— Liability  of  Agent: 

The  company  sent  to  its  agent  the  following  letter  of  in- 
structions: "The  above  indicated  policy  covers  $2,000  on  a  grain 
elevator  building,  a  class  on  which  our  maximum  line  is  but  $500. 
This  policy  was  written  last  July  at  the  authorization  of  our  Mr. 
Fox,  but  at  that  time  we  had  reinsurance  facilities  by  which  we 
could  reduce  our  liability.  Now  it  becomes  necessary  for  us  to 
cancel  our  reinsurance,  for  the  reason  that  the  reinsurance  law 
of  North  Dakota  does  not  permit  our  reinsuring  in  any  companies 
not  admitted  in  this  state,  and  unless  we  cancel  this  reinsurance, 
we  will  be  liable  to  a  fine.  In  view  of  this  fact,  we  must  request 
you  to  relieve  us  of  $1,500  of  the  liability  under  the  above  policy 
at  the  earliest  possible  moment,  and  advise  us  of  such  relief,  as 
we  are  now  carrying  $2,000  all  in  the  Queen  City  on  the  elevator 
building."  The  agent  received  the  letter,  but  failed  to  comply 
with  its  instructions.  About  a  month  later  the  property  burned 
and  the  company  paid  the  full  amount  of  the  insurance.  This 
action  was  brought  against  the  agent  for  negligence  in  disobeying 
the  instructions.  Heldt  That  such  instructions  being  in  writing, 
and  being  clear  and  specific,  it  was  defendant's  duty,  as  such 
agent,  to  comply  therewith  without  delay.  Such  instructions 
were  not  reasonably  susceptible  to  the  construction  placed  upon 
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them  by  defendant  to  the  effect  that  he  should  relieve  the  plain- 
tiff of  its  liability  only  at  such  time  as  he  could  place  such  insur- 
ance with  another  company. 

Same — Same— Measure  of  Recovery: 

Where  the  company  had  instructed  its  agent  to  cancel  the 
policy,  and  he  failed  to  comply  with  the  instructions,  the  proper 
measure  of  damages  is  the  amount  with  interest  which  plaintiff 
was  obliged  to  pay  to  insured  under  the  policy  over  and  above 
what  it  would  have  been  obliged  to  pay  had  such  instruction  been 
complied  with. 

[Judgment  for  agent  below.     Here  reversed  In  favor  of  com- 
pany.] 

Queen  City  Fire  Ins.  Co.  v.  First  Natl.  Bank  of  Hannaford 
et  al.  (N.  D.  S.  C.) : 

120  Northwestern  Reporter  (April  23.  1909),  545. 

Policy — ^"Disinterested  Appraiser^— Construction : 

The  policy  stipulated  that,  in  the  event  of  loss,  each  party 
was  to  select  a  "disinterested  appraiser,"  and  they  a  disinterest- 
ed umpire.  The  company  claims  that  neither  the  appraiser,  se- 
lected by  the  insured,  nor  the  umpire  were  disinterested.  They 
say  that  an  uncle  of  the  appraiser  was  at  that  time  in  the  em- 
ployment of  the  insured,  and  that  the  umpire  was  manager  of  a 
concern  which  purchased  goods  from  the  insured.  Held*  That  it 
is  not  necessary  that  the  appraisers  should  stand  absolutely  un- 
biased, but  it  is  sufficient  if  they  have  no  interest  in  the  result  of 
the  arbitration,  and  act  honestly  and  fairly  in  determining  the 
loss. 

Same — Property  Separately  insured — Prorate  of  Loss: 

The  insured  was  a  manufacturing  corporation.  One  of  its 
buildings,  with  the  contents  therein,  was  separately  insured  for 
$70,000.  There  was  $170,000  other  insurance  on  the  several  build- 
ings, all  policies  of  which  contained  the  clause:  "This  policy 
does  not  cover  on  property  specifically  insured."  The  insurance 
company  had  $10,000  on  the  building  separately  insured,  and 
claimed  that  the  loss  on  that  building  must  prorate  not  only  with 
the  $70,000,  but  also  with  the  $170,000.  Held*  That  the  prorating 
was  limited  to  the  $70,000  on  that  particular  building. 

Same — Pledgee— Insurable  Interest: 

The  property  had  been  pledged  to  T.,  who  had  loaned  money 
on  it.  The  policy  of  insurance  was  assigned  to  him.  Another 
policy  was  taken  out  by  T.  on  the  same  property.  After  the  loss 
the  company  contended  that  T.  lacked  the  necessary  insurable 
interest.  Held,  That  the  title  of  pledgee  was  a  sufficient  legal 
title  to  establish  an  insurable  interest,  as  within  the  meaning  of 
the  policy  he  was  the  owner  thereof. 

[Judgment  for  pledgee.] 

Whalen  et  al.  v.  Goldman  et  al.  (N.  Y.  S.  C.) : 

116  New  York  Supplement  (April  26,  1909),  1006. 

Fire  Marshal  Law — Subject  and  Title— Constitutionality: 

By  the  provisions  of  the  fire  marshal  law,  Tenn.  Acts  1907, 
p.  1638,  c.  460,  entitled  "An  Act  to  reduce  the  fire  waste  by  pro- 
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viding  for  the  investigation  of  fires  and  to  provide  for  the  ex- 
pense of  such  investigation/*  the  insurance  commissioner  was 
obliged  to  investigate,  through  the  sheriffs  of  the  different  coun- 
ties, the  origin  and  circumstances  of  every  fire  occurring  within 
the  State,  and  was  authorized  to  subpoena  and  examine  any  per- 
sons supposed  to  have  knowledge  of  these  facts.  The  defendant 
was  summoned  but  refused  to  appear.  Upon  a  motion  of  the  in- 
surance commissioner  a  fine  of  $250  was  assessed  against  him, 
and  a  writ  Issued  requiring  him  to  appear  and  show  cause  why 
it  should  not  be  made  final.  He  appeared  and  denied  the  con- 
stitutionality of  the  act,  claiming  that  it  was  in  violation  of  the 
Const.  Tenn.  Art.  2,  Sec.  17,  which  provided  that  no  bill  should 
become  a  law  which  embraced  more  than  one  subject,  and  that 
subject  to  be  embraced  in  the  title.  The  defendant  claimed  that 
the  detection  of  incendiary  fires  and  the  Imposition  of  a  tax  upon 
insurance  companies  to  pay  the  expenses  of  these  Investigations 
that  neither  appeared  in  the  title.  Held,  That  the  statute  em- 
braced but  one  subject — the  reduction  of  fire  waste — and  that  is 
distinctly  expressed  in  the  title. 

Same — Partial  Invalidity — Effect: 

Under  the  provisions  of  the  fire  marshal  law,  Tenn.  Acts 
1907,  p.  1540.  c.  460,  sec.  4,  the  Insurance  commissioner  was 
authorized,  in  his  investigation  of  the  origin  of  fires,  to  enter 
on. and  examine  any  building  or  premises  where  a  fire  had  oc- 
curred. The  defendant,  who  had  been  fined  for  refusing  to 
appear  and  testify  after  being  summoned,  seeking  to  avoid  the 
fine,  raised  the  question  of  the  constitutionality  of  this  pro- 
vision of  the  law,  claiming  that  it  was  in  conflict  with  Const. 
Tenn.,  Art.  1,  Sec.  7,  forbidding  unreasonable  searches  and 
seizures.  Held,  That  even  though  this  provision  was  uncon- 
stitutional (which  is  not  decided)  the  other  provisions  of  the 
act  are  not  void  for  this  reason. 

Same — Taxation  of  Companies — Constitutionality: 

Under  the  provisions  of  the  fire  marshal  law,  Tenn.  Acts 
1907,  p.  1540,  c.  460,  sec.  6,  the  insurance  commissioner  was 
authorized  to  collect  a  tax  of  one-fifth  of  one  per  cent,  on  the 
gross  premium  receipts  of  the  fire  insurance  companies  doing 
business  in  the  State.  The  constitutionality  of  this  provision 
was  raised,  the  defendant  claiming  that  a  tax  levied  upon  a 
single  class  of  taxpayers  is  unequal  taxation,  and  is  in  conflict 
with  Const.  Tenn.,  Art.  2,  Sec.  28.  Held,  That  the  clause  of  the 
constitution  referred  "solely  to  assessments  and  taxes  for  rev- 
enue, made  and  levied  upon  property  according  to  its  value — 
ad  valorem  taxes.'*  The  burden  imposed  by  this  sec.  6  of  the 
statute,  if  it  be  a  tax,  is  a  privilege  tax,  which  the  constitution 
authorizes. 

Same — Same — Police  Powers: 

The  fire  marshal  law,  Tenn.  Acts  1907,  p.  1540,  c.  460,  sec.  6, 
providing  for  a  tax  on  the  business  of  insurance  companies  in  the 
State  for  the  purpose  of  raising  a  fund  for  expenses  in  investigat- 
ing the  source  of  and  preventing  fires,  is  a  valid  exercise  of  the 
police  power  of  the  State. 
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Same— Same — ^Transfer  of  Surplus  to  General  Fund: 

The  fire  marshal  law,  Tenn.  Acts  1907,  p.  1540,  c.  460,  sec.  8, 
provides  for  a  tax  of  one-fifth  of  one  per  cent,  of  the  gross 
premiums  received  by  the  fire  companies  doing  business  in  the 
State.  It  provides  further  that,  if  any  surplus  of  this  tax  re- 
mains after  defraying  all  expenses  incurred  by  making  investiga- 
tions as  required  by  the  act,  the  same  shall  be  paid  into  the 
state  treasury  to  become  a  part  of  the  general  fund.  Held,  That 
this  provision  does  not  make  that  charge  a  tax  for  revenue. 

Same — Place  of  Investigation: 

The  fire  marshal  law  authorized  the  insurance  commissioner 
to  Investigate  the  origin  of  fires  and  to  subpoena  witnesses. 
The  statute  was  silent  as  to  where  the  investigation  should  be 
conducted.  The  defendant  claimed  that  the  commissioner  had  no 
right  to  conduct  an  investigation  of  a  fire  occurring  in  M  county 
at  his  office  In  D  county,  and  therefore  a  subpoena  issued  by 
him  requiring  the  defendant  to  appear  before  him  in  the  latter 
county  was  issued  without  authority,  and  void,  and  he  was  not 
bound  to  obey  it.  Heldf  That  in  the  absence  of  any  provision 
to  the  contrary,  the  presumption  is  that  he  was  authorized  to 
discharge  his  duties  at  his  established  office,  and  where  then 
existing  laws  required  him  to  be. 

Same — Nature  of  Provision — Liberal  Construction: 

The  fire  marshal  law.  Acts  Tenn.  1907,  p.  1538,  c.  460,  au- 
thorizing the  insurance  commissioner  to  investigate  the  origin 
of  fires,  and  to  subpoena  witnesses  for  that  purpose.  Is  remedial 
in  its  nature  and  should  receive  a  liberal  construction. 

Same — Witnesses — Authority  to  Subpoena: 

Fire  marshal  law.  Acts  Tenn.  1907,  p.  1540,  c.  460,  sec.  3, 
vesting  In  the  Insurance  commissioner  or  his  deputy  all  the 
powers  of  a  trial  Justice  in  the  State  for  the  purpose  of  sum- 
moning and  compelling  attendance  of  witnesses  to  testify  in  In- 
vestigations of  the  origin  of  fire,  and  Shannon's  Code  Tenn.,  sec. 
7358,  providing  that  "the  magistrate  before  whom  an  informa- 
tion is  made  may  issue  subpoenas  to  any  part  of  the  State  for 
witnesses,*'  authorizes  the  insurance  commissioner,  in  the  in- 
vestigation of  any  fire,  to  issue  subpoenas  for  bringing  before 
him  witnesses  from  any  part  of  the  State. 

Same — Disobedience  to  Subpoena — Style  of  Motion  for  Recovery 
of  Penalty: 

The  motion  for  a  recovery  of  a  penalty  against  a  witness 
for  failure  to  appear  in  answer  to  a  subpoena  at  an  investigation 
by  the  insurance  commissioner  of  the  origin  of  a  fire,  pursuant 
to  the  fire  marshal  law  (Tenn.  Acts  1907,  p.  1538,  c.  460),  should 
be  made  in  the  name  of  the  State,  rather  than  that  of  the 
insurance  commissioner. 

Same — Same — Same : 

Even  if  the  insurance  commissioner  should  exceed  his  au- 
thority under  the  fire  marshal  law  (Tenn.  Acts  1907,  p.  1538,  c. 
460)  in  investigating  matters  not  pertinent  to  the  origin  of  the 
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fire  in  question,  that  would  be  no  excuse  for  a  witness  to  disobey 
the  subpoena  issued  by  the  commissioner. 

[Judsrment  for  State  below.    Here  affirmed  asainst  defendant.] 

Rhinehart  v.  State  (Tenn.  S.  C.) : 

117  Southwestern  Reporter  (April  26,  1909),  508. 

Railroad  Fire — Subrogation: 

The  insured  building  was  burned  by  a  fire  which  was  started 
by  sparks  from  a  passing  locomotive.  The  company  paid  the 
loss.  Heldf  That  by  payment  of  the  loss,  they  were  subrogated  to 
the  rights  of  the  insured  against  the  railroad  company  for  its 
negligence. 

Same — Same — Unauthorized  Company — Right  to  Sue: 

The  insurance  company  was  not  authorized  to  transact  busi- 
ness in  the  State.  By  reason  of  the  negligence  of  the  railroad 
company  it  became  subrogated  to  a  right  of  action  against  the 
railroad  company.  The  right  of  the  insurance  company  to  sue 
was  challenged.  Held*  That  it  could  rightfully  maintain  an  action 
in  tort,  although  it  had  failed  to  comply  with  the  laws  authorizing 
it  to  do  business  in  the  State. 

Action  against  Wrong-Doer— Contributory  Negligence — Pleading: 

Action  in  tort  was  instituted  by  the  company  against  a  rail- 
road company  whose  negligence  had  cauE^ed  the  fire.  The  com- 
pany did  not  allege  or  prove  that  the  insured  was  free  from  con- 
tributory negligence,  which  was  necessary  under  the  statute. 
Held,  That  there  could  be  no  recovery. 

[Judgment  for  Insurance  company  below.    Here  reversed  against 
insurance  company.] 

Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v.  German  Ins.  Co.  (Ind. 
A.  C.) : 

87  Northeastern  Reporter  (April  27,  1909),  995. 

Venue  of  Action— Statute — Reinsurance  Contracts: 

Under  Iowa  Code,  Sec.  3499,  "An  insurance  company  may  be 
sued  in  any  county  ♦  ♦  ♦  in  which  the  contract  of  insurance 
was  made."  The  policy  in  question  was  issued  in  C  county. 
After  the  issue,  the  company  reinsured  its  risks  in  another 
company,  which  undertook  to  perform  the  obligations  of  the  as- 
signor company.  This  contract  of  reinsurance  was  consummated 
in  P  county.  Insured  brought  suit  in  C  county  and  the  com- 
pany claims  that  it  should  have  been  brought  in  P.  county.  Held, 
That  the  statute  refers  to  the  contract  between  the  company 
and  the  insured,  and  not  to  a  contract  of  reinsurance  between 
two  insurance  companies. 

Mutual  Company — Deposits — Expenditures — Burden  of  Proof: 

Where  a  certificate  of  insurance  requiring  insured  to  make 
a  deposit  equal  to  one  year's  premium  in  addition  to  the  premium 
paid  and  entitled  the  insured  to  recover  such  deposit  on  surrender 
of  the  certificate  unless  properly  expended,  the  burden  was  on 
defendant,  having  reinsured  the  insurance  company's  contracts. 
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when  sued  for  the  recovery  of  such  deposit,  to  show  that  the 
fund  had  been  properly  expended,  if  such  was  the  fact 

[Judirment  for  insured  below.    Here  afHrxned  asainst  company.] 

Petite  V.  Atlas  Ins.  CJo.  (Iowa  S.  C.) : 

120  Northwestern  Reporter  (AprU  80,  1909),  642. 

Complaint — Allegation  of  Ownership: 

A  complaint  in  an  action  on  a  fire  policy  on  personal  prop- 
erty, which  alleges  that  at  the  times  mentioned,  "down  to  the 
time  of  their  destruction  by  fire"  as  set  forth,  the  insured  was 
the  owner  of  the  personal  property  in  the  building  then  occupied 
by  him,  sufficiently  alleges  ownership  at  the  time  of  the  fire. 

Same— Other  Insurance — Satisfaction: 

The  complaint  showed  that  the  loss  sustained  was  $24,000, 
and  that  the  insurance  aggregated  $33,000.  The  company  herein 
seeks  to  avoid  liability  on  its  policy  by  claiming  that  the  Insured 
has  suffered  no  loss.  Held^  That  the  fact  that  insured  had  ob- 
tained satisfaction  from  other  insurance  companies  is  an  affirma- 
tive defense,  which  is  not  shown  by  the  allegation  in  the  com- 
plaint that  the  insured  had  other  insurance  on  the  property  de- 
stroyed, which  aggregated  more  than  the  loss,  without  showing 
that  he  had  collected  it. 

[Judgment    dismlsplng   complaint   of   insured   below.      Here    re- 
versed against  company.] 

Columbus  Dry  Goods  Co.  v.  Globe  &  Rutgers  Fire  Ins.  Co. 
(N.  Y.  S.  C.  App.  Div.): 

115  New  York  Supplement  (May  3,  1909),  1106. 

Proof  of  Loss — Rule  of  Construction: 

That  part  of  an  insurance  policy  relating  to  proofs  of  loss 
should  be  construed  with  great  liberality. 

Same — ^Waiver — Autiiority  of  Agent: 

An  agent  of  an  insurance  company  charged  with  the  duty  of 
adjusting  its  losses  has  authority  to  waive  the  giving  of  notice 
and  proofs  of  loss. 

Same — Same — Proof: 

And  if  such  an  adjuster,  after  property  covered  by  a  policy 
of  insurance  issued  by  his  principal  has  been  destroyed  by  fire, 
goes  to  the  scene  of  the  conflagration,  and  informs  an  agent  of 
the  assured  who  was  directed  to  look  after  an  adjustment  of  said 
loss,  that  said  loss  is  total,  and  the  company  will  be  compelled  to 
pay  it,  and  that,  if  the  policyholder  were  present,  they  would  have 
no  trouble  in  settling,  such  conduct  and  statement,  if  the  assured 
relies  thereon,  amount  to  a  waiver  on  the  part  of  the  company  of 
notice  and  proof  of  loss,  and  will  estop  it  from  insisting  on  a 
forfeiture  based  upon  the  non-receipt  of  such  notice  and  proof. 

[Judgment  for  company  below.     Here  reversed   against  com- 
pany.] 

Parrell  v.  Fanners'  &  Merchants*  Ins.  Co.  (Neb.  S.  C.) : 

120  Northwestern  Reporter  (May  4,  1909),  929. 
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Town  Mutual  Company — Statute — Venue  of  Action: 

Under  Rev.  St.  Mo.  1899,  Sec.  8092  (Ann.  St  Mo.  1906,  p. 
3843),  providing  that  a  suit  on  a  town  mutual  Insurance  policy 
may  be  brought  in  the  county  where  the  cause  of  action  orig- 
inated, or  in  the  county  where  the  company  has  its  principal 
office,  an  action  on  a  town  mutual  insurance  policy  is  properly 
brought  in  the  county  where  the  property  insured  and  destroyed 
was  located. 

Same — Same — Service  of  Process^ 

Under  Rev.  St.  Mo.  1899,  Sec.  8092  (Ann.  St.  Mo.  1906,  p. 
3843),  providing  for  service  of  process  on  town  mutual  insurance 
companies  by  service  on  the  president,  secretary,  or  other  chief 
officer  in  charge  of  the  company's  "principal"  office,  a  return  of 
service  of  process  showing  service  on  the  secretary  of  the  com- 
pany in  its  "usual"  business  office  and  in  charge  thereof  is  in- 
sufficient to  confer  Jurisdiction  over  the  company,  because  the 
"usual"  business  office  of  the  company  may  be  a  place  other  than 
Its  "principal"  office. 

Defective  Service  of  Proceea — ^Appearance — Waiver: 

The  service  of  process  was  defective  on  its  face,  showing 
that  it  had  been  served  on  an  officer  of  the  company  at  its  "usual" 
office  and  not  at  its  "principal"  office  as  the  statute  required. 
The  company,  in  response  to  the  service,  appeared  and  filed  its 
answer  to  the  complaint,  the  first  paragraph  being  a  plea  in 
abatement  because  of  the  defect  in  the  service  of  process.  The 
second  paragraph  was  a  plea  to  the  merits.  Held,  That  the  fail- 
ure of  the  company  to  demur  to  the  defective  summons  or  to  file 
a  motion  to  quash  it  was  a  waiver  of  Its  defects,  and  the  fact  that 
it  answered  to  the  merits,  although  pleading  in  abatement,  was 
a  voluntary  appearance  which  gave  the  court  Jurisdiction. 

Defective  Compiaint — Failure  to  Demur — Statute: 

The  complaint  alleged  that,  by  the  terms  of  the  policy,  the 
loss  became  due  and  payable  sixty  days  after  the  ascertainment 
thereof.  There  was  no  allegation  that  the  ascertainment  of  the 
loss  had  been  made.  The  company  claimed  that  It  devolved 
upon  the  Insured  to  aver  this,  otherwise  the  action  was  prema- 
turely brought,  for  the  reason  the  amount  sued  for  was  not  then 
due.  Held,  That  this  allegation  was  necessary  to  the  sufficiency 
of  the  complaint,  but  the  failure  of  the  insured  to  so  allege  it 
could  not  be  raised  on  appeal,  In  view  of  Sec.  672,  Rev.  St.  Mo. 
1899  (Ann.  St.  Mo.  1906,  p.  686),  which  provides  that  no  Judgment 
shall  be  reversed  for  the  omission  of  any  averment  on  account  of 
which  a  demurrer  could  have  been  maintained. 

Sufficiency  of  Compiaint — Ascertainment  of  Loss: 

The  complaint  alleged  that  the  loss  became  due  sixty  days 
after  the  ascertainment  thereof,  but  failed  to  allege  that  such 
ascertainment  had  been  made.  It  subsequently  averred  that 
proof  of  loss  had  been  made  on  a  certain  day,  which  was  more 
than  sixty  days  before  the  suit  was  brought.  Held,  That  a  fair 
construction  of  the  allegation,  that  proof  of  loss  had  been  given, 
essentially  involves  the  idea  that  the  character,  amount  and  ex- 
tent of  the  loss  had  been  determined  or  ascertained. 
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Mutual  Company — Notice  of  Loss — Reasonableness: 

Where  the  petition  in  an  action  on  a  town  mutual  fire  policy 
does  not  Indicate  within  what  time  notice  of  loss  should  be  trans- 
mitted to  the  company,  the  court  could  not  declare  as  a  matter 
of  law  that  proof  of  a  loss  sustained  April  28th  was  furnished  too 
late  when  furnished  May  20th,  especially  in  view  of  the  public 
policy  indicated  by  Rev.  St.  Mo.  1899,  Sec.  7979  (Ann.  St.  1906, 
p.  3793),  providing  that  notice  of  loss  may  be  given  within  ninety 
days  after  a  loss,  though  such  provision  is  inapplicable  to  town 
mutual  companies  by  virtue  of  section  8084  (page  3840). 

Complaint — Performance  of  Conditione — Right  to  Prove  Waiver: 

A  petition  in  an  action  on  a  fire  policy  which  alleges  that  the 
Insured  has  performed  all  of  the  conditions  of  the  policy  on  his 
part  is  sufficient  to  permit  proof  of  any  and  all  forms  of  waiver 
by  the  company  in  Missouri. 

[Judgment  for  Insured  below.     Here  affirmed  against  company.] 
Wicecarver  v.  Mercantile  Town  Mut.  Ins.  Co.   (St.  Louis 
C.  A.) : 

117  Southwestern  Reporter  (May  5,  1909),  698. 

Policy— Misrepresentation  as  to  Title — Forfeiture: 

Policies  of  insurance  on  sawmill  property,  machinery,  etc.» 
contained  the  usual  provision  that  they  should  be  void  if  any 
misrepresentation  was  made  as  to  the  title  or  ownership  of  the 
property,  if  it  should  be  incumbered  by  any  mortgage,  or  if  there 
should  be  any  fraud  or  false  swearing  either  before  or  after  any 
loss.  The  insured  represented  the  property  to  be  free  of  incum- 
brance, and  in  proofs  made  after  a  loss  swore  that  there  had 
been  no  change  in  the  title  or  possession  of  the  property  since 
the  issuance  of  the  policies.  In  fact,  there  had  been  a  decree 
foreclosing  a  chattel  mortgage  on  the  property,  and  an  order  of 
sale,  under  which  the  master  had  taken  possession  of  the  prop- 
erty, and  the  Insured  had  taken  an  appeal  from  such  decree,  and 
had  given  a  supersedeas  bond,  in  which  he  stipulated  that  the 
property  should  be  held  by  him  subject  to  the  order  of  the  appel- 
late court,  which  subsequently  affirmed  the  decree  of  foreclosure. 
Held,  That  the  policies  were  avoided  by  a  breach  of  their  condi- 
tions. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Perry  v.  London  Assur.  Corporation  (U.  S.  C.  C.  A.,  9th 
Cir.) : 

167  Federal  Reporter  (May  6,  1909),  902. 

Overvaluation — Question  for  Jury: 

The  company  pleaded  in  defense  that  the  property  was  fraud- 
ulently overvalued.  The  insured  demurred  to  this  defense.  Held* 
That  ordinarily  the  question  of  overvaluation  is  for  the  jury,  but 
where  the  facts  are  admitted  by  demurrer  it  is  for  the  court. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Slaftcr  V.  Concordia  Fire  Ins.  Co.  (Iowa  S.  C.)  : 

120  Northwestern  Reporter   (May  7.  1909),  706. 
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Authority  of  Agent — Notice  to  Agent: 

The  agent  who  took  the  application  had  authority  to  solicit 
applications  and  receive  premiums.  He  had  knowledge  of  the 
insured's  title  to  the  property.  The  company  contends  that  being 
only  a  soliciting  agent,  only  authorized  to  solicit  insurance  and 
receive  premiums,  and  not  a  general  agent,  his  knowledge  was 
not  the  knowledge  of  the  company,  and  a  waiver  by  him  was  not 
binding  on  the  company.  Heldf  That  he  was  a  general  agent  of 
the  company,  and  his  knowledge  and  waiver  were  binding  on  the 
company. 

Policy — Sole  Ownership— Waiver: 

Where  the  general  agent  of  the  company  knew  at  the  time  of 
an  application  for  insurance  solicited  by  him  that  the  building 
stood  on  leased  property,  and  that  the  property  was  subject  to  a 
chattel  mortgage,  the  company  was  estopped  from  asserting  the 
invalidity  of  the  policy  under  a  stipulation  that  it  should  be  void 
on  the  Interest  of  insured  being  other  than  unconditional  and 
sole  ownership,  or  if  it  should  be  incumbered,  though  the  policy 
prohibited  the  agent  from  waiving  stipulations  therein. 

Proof  of  Loss — Waiver  of  Defects — Statute: 

The  company  accepted  the  proof  of  loss  as  given  by  the  in- 
sured without  objection.  When  suit  was  brought  they  defended 
that  the  proof  of  loss  was  not  sufficient.  Held*  That  in  view  of 
Rev.  Civ.  Code  S.  D.,  Sec.  1874,  which  provides  "All  defects  in  a 
notice  of  loss,  or  in  preliminary  proof  thereof,  which  the  insured 
might  remedy  and  which  the  company  omits  to  specify  to  him,, 
without  unnecessary  delays,  as  grounds  of  objection,  are  waived,** 
their  insufficiency  had  been  waived. 

Refusal  to  Produce  Application — Parol  Evidence: 

Where  the  company,  in  a  suit  on  a  fire  policy,  which  stipu- 
lated that  it  should  be  void  on  the  interest  of  insured  being  other 
than  unconditional  and  sole  ownership,  or  if  it  should  be  incum- 
bered, declined  to  produce  the  original  application,  and  it  ap- 
peared that  the  copy  retained  by  insured  had  been  destroyed, 
parol  evidence  that  insured  informed  the  soliciting  agent  that  the 
building  stood  on  leased  ground,  and  that  there  was  a  chattel 
mortgage  on  the  property,  was  properly  received. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Fosmark  v.  Equitable  Fire  Assn.  (S.  D.  S.  C.) : 

120  Northwestern  Reporter  (May  7,  1909),  777. 

Policy — Reformation — Proof: 

The  company  sought  to  avoid  payment  because  of  a  breach 
of  the  provision  respecting  other  insurance.  The  insured  claims 
a  mutual  mistake  and  asks  that  the  policy  be  reformed  to  coincide 
with  the  understanding  between  himself  and  the  agent.  The  evi- 
dence shows  the  insured  to  have  been  an  illiterate  man.  He  told 
the  agent  that  perhaps  he  would  want  additional  insurance  in  the 
fall  or  spring,  and  if  he  did,  he  wanted  the  right  to  have  it.  The 
agent  told  the  insured  to  come  to  him  if  he  did,  and  it  would  be 
fixed  up.  Heldt  That  the  fair  preponderance  of  proof  necessary 
to  establish  a  mutual  mistake  had  not  been  established. 
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Sa  me— 8a  me— 8a  me : 

The  Insured  had  a  policy  which  permitted  him  to  carry  other 
insurance  on  his  property.  When  it  expired,  he  asked  for  a  re- 
newal. The  renewal  slip,  which  the  company  sent  to  the  insured 
to  be  attached  to  his  policy,  being  so  much  smaller  than  an  ordi- 
nary policy,  aroused  the  suspicions  of  the  insured,  who  was  an 
illiterate  man.  He  took  the  matter  up  with  the  local  agent,  with 
whom  he  was  unable  to  agree.  They  both  then  went  to  an  attor- 
ney, who  advised  the  issue  of  a  new  policy,  with  a  provision  for 
other  insurance,  as  was  desired.  The  new  policy  was  subse- 
quently issued,  but  no  such  provision  for  other  insurance  was 
made.  The  insured,  not  being  able  to  read,  accepted  the  policy. 
He  did  not  learn  of  the  omission  until  after  the  fire.  Held,  That 
the  evidence  justifies  a  reformation  to  coincide  with  their  agree- 
ment. 

Agency — Proof — 8tatute : 

Oral  application  was  made  to  T.  for  insurance.  The  company 
issued  the  policy,  upon  the  request  of  T.  Held*  That  this  is  suffi- 
cient proof  of  the  agency,  even  at  common  law,  but  under  the 
terms  of  the  statute  defining  agent  (Code  Iowa,  sec.  1750)  that  re- 
lationship is  established  beyond  controversy. 

Policy — ^Agreement  of  Agent — Liability  of  Company: 

The  applicant  asked  for  a  policy  permitting  him  to  take  out 
other  insurance  on  his  property.  A  policy  was  delivered  to  him, 
but  this  provision  was  omitted,  and,  not  being  able  to  read,  he 
did  not  learn  of  the  omission  until  after  the  fire.  Held,  That  un- 
der such  circumstances  the  knowledge  of  the  agent  was  the 
knowledge  of  the  company  he  represented,  and  his  agreement  as 
to  the  form  of  policy  to  be  issued  was  its  agreement,  and  there 
is  nothing  inequitable  or  unjust  in  holding  it  to  the  observance 
of  the  terms  so  agreed  upon. 

Misrepresentation — Application  Attached  to  Policy — 8tatute: 

The  company  claims  a  false  representation  in  the  application. 
The  application  was  oral.  The  statute  (Code  Iowa,  sec.  1741) 
provides  that  the  defence  of  misrepresentation  is  not  available 
where  a  copy  of  the  application  is  not  attached  to  the  policy. 
Held*  That  this  defense  could  not  be  entertained. 

Same — Necessity  of  Pleading: 

To  be  available  as  a  defense  to  suit  on  a  policy,  false  repre- 
sentations by  insured  in  his  application  must  be  pleaded. 

[Judgment  dismissing  bill  against  Machinery  Mutual  Insurance 
Association  and  in  favor  of  insured  on  action  against  Lis- 
bon Mut.  Fire  Ins.  Co.  below.  Here  both  decrees  af- 
firmed.] 

Salzman  v.  Machinery  Mut.  Ins.  Assn.  (Iowa  S.  C.) ; 

Same  v.  Lisbon  Mut  Fire  Ins.  Co.: 

120  Northwestern  Reporter  (May  7,  1909),  697. 

Policy — Proof  of  Loss — Waiver: 

The  policy  stipulated  that  proof  of  loss  should  be  made  with- 
in sixty  days  after  the  loss.  The  day  following  the  fire,  written 
notice  of  loss  was  given  and  a  request  made  for  blanks  upon 
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which  to  make  proof  of  loss.  The  company  did  not  send  these, 
nor  did  it  upon  a  second  written  request.  After  sixty  days  had 
expired  the  insured  went  in  person  to  the  office  of  the  company 
and  got  blanks,  which  were  filled  out  and  sent  to  the  company. 
Held,  That  the  company  waived  the  provision. 

Undisputed  Evidence — Peremptory  instruction: 

The  undisputed  evidence  showed  that  the  company  refused  to 
furnish  blanks  for  proof  of  loss,  and  for  that  reason  the  proof 
was  not  made  within  the  time  limited  in  the  policy.  Heldf  That 
where  the  undisputed  evidence  demands  a  particular  finding,  it  is 
not  error  for  the  judge  to  direct  a  verdict  accordingly. 

Policy — Ownership— Burden  of  Proof: 

The  policy  contained  a  provision  that  it  "shall  be  void  ♦  ♦  ♦ 
if  the  subject  of  insurance  be  a  building  on  ground  not  owned  by 
the  insured  in  fee  simple."  The  company  claimed  a  breach  of 
this  condition,  but  offered  no  proof  to  substantiate  it.  Held,  That 
the  burden  of  proof  was  on  the  company  to  show  the  breach. 

[Judgment  for  Insured  below.     Here  affirmed  against  company.] 
American  Ins.  Co.  v.  I.  F.  Peebles  &  Co.  (Ga.  C.  A.) : 
64  Southeastern  Reporter  (May  8.  1909),  304. 

Action  to  Cancel  Policy— Reformation-Sufficiency  of  Cross-Bill: 
In  an  action  by  an  insurance  company  to  cancel  a  policy  as 
obtained  by  fraud,  and  because  the  agent  was  not  permitted  to 
insure  property  at  that  place,  the  insured  answered,  denying  any 
knowledge  of  the  limitation  placed  upon  the  agent  as  to  territory, 
and  averred  that  the  policy  was  taken  out  in  good  faith,  and  that 
there  was  an  error  in  the  policy  in  describing  the  property.  The 
suit  was  begun  after  the  property  was  destroyed,  and  the  insured 
by  leave  of  court  amended  his  answer,  making  it  a  cross-bill,  and 
prayed  "that  the  policy  be  reformed  and  paid."  Held,  That  the 
cross-bill  contained  sufficient  averments  to  be  good  as  against  a 
demurrer. 

Policy — Limitation  of  Action — Waiver: 

The  stipulation  In  a  policy  of  insurance,  requiring  suit  to  be 
brought  within  one  year  after  the  loss.  Is  for  the  benefit  of  the 
company,  and  may  be  waived  by  it,  and  will  not  be  available 
where,  after  a  loss  occurs,  the  insurance  company  files  a  bill  to 
cancel  the  policy,  although  a  cross-bill  in  such  action,  asking  for 
an  enforcement  of  the  policy,  was  filed  more  than  a  year  after 
the  loss. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 

Phoenix  Ins.  Co.  v.  Smith  (Miss.  S.  C.) : 

48  Southern  Reporter  (May  8,  1909),  1020. 

Policy — Change  of  Ownership— Contract  of  Sale: 

A  fire  insurance  policy  provided  that  it  was  to  be  void  unless 
otherwise  agreed  on  if  the  interest  of  the  insured  should  be  other 
than  unconditional  and  sole  ownership,  or  if  any  change  took 
place  in  the  interest,  title  or  possession  (except  change  of  occu- 
pants without  increase  of  hazard).    Less  than  a  month  after  its 
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issuance,  without  the  company's  assent  or  knowledge,  the  in- 
sured made  a  contract  with  a  third  person  to  convey  the  premises 
to  him,  and  the  other  agreed  to  buy  the  same,  the  contract 
acknowledging  receipt  of  $3,000  of  the  price,  and  calling  for 
partial  payments  of  at  least  $250  monthly,  the  whole  price  to  be 
paid  by  a  fixed  date.  The  contract  also  required  the  purchaser 
to  pay  all  taxes  against  the  premises  and  keep  the  improvements 
insured  against  fire  for  the  benefit  of  the  vendor,  and  provided 
for  re-entry  by  the  vendor  on  the  purchaser's  default,  with  an 
option  to  retain  payments  made  as  for  use  and  occupation,  or 
to  sue  for  the  balance  of  the  price,  or  to  foreclose  the  pur- 
chaser's interest.  Under  this  agreement,  the  purchaser  took 
and  retained  possession  till  the  building  was  destroyed  by  fire. 
Heldf  That  this  contract  was  not  an  option,  but  a  contract  of 
sale  and  purchase,  giving  the  purchaser  an  equitable  title,  where- 
by the  insured  lost  insurable  interest  in  the  property,  of  which 
he  no  longer  retained  the  unconditional  and  sole  ownership,  and 
avoided  the  policy. 

Same — CompI  iance : 

An  insurance  company  is  entitled  to  a  substantial  compliance 
by  insured  with  the  terms  of  the  contract. 

Same — Rule  of  Construction: 

In  construing  insurance  policies  great  favor  is  shown  to  the 
insured,  the  contract  being  construed  strictly  against  the  com- 
pany and  liberally  toward  the  insured,  but  the  rule  does  not  go 
so  far  as  to  ignore  or  nullify  the  express  and  unequivocal  agree- 
ment of  the  insured,  nor  can  it  be  invoked  to  change  the  nature 
of  the  contract,  but  only  to  resolve  an  uncertainty  or  ambiguity 
in  favor  of  the  party  likely  to  be  misinformed  or  imposed  on. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Brickell  v.  Atlas  Assur.  Co.,  Ltd.  (Cal.  C.  A.) : 

101  Pacific  Reporter  (May  10,  1909),  16. 


Landlord  and  Tenant^Breach  of  Contract^Measure  of  Damages: 
Under  the  terms  of  the  lease  of  the  property,  the  tenant  was 
to  take  out  a  policy  of  insurance  for  $800  for  the  benefit  of  the 
lessor.  The  policy  was  taken  out,  but  was  later  canceled  and  no 
other  insurance  procured.  The  property  was  burned  and  the 
lessof  brings  suit  against  the  tenant  for  damages  for  breach  of 
the  contract.  The  jury  were  instructed  that  the  measure  of  re- 
covery was  the  amount  of  the  loss,  not  exceeding  the  amount  the 
tenant  had  contracted  to  procure.  The  tenants  except  to  this 
instruction,  and  claim  that  the  jury  should  have  been  instructed 
that  the  measure  of  recovery  was  the  amount  of  the  premiums 
it  would  take  to  carry  the  insurance,  if  they  found  that  the  lessor 
had  knowledge  of  the  fact  that  there  was  no  insurance  on  the 
property.  There  was  no  evidence  to  show  that  the  lessor  had 
any  knowledge  of  this  breach.  Held,  That  the  instruction  was 
not  erroneous. 

[Judgment  for  landlord  below.     Here  affirmed  against  tenant.] 
Franck  v.  Stout  et  al.  (Wis.  S.  C.) : 

120  Northwestern  Reporter  (May  14,  1909),  867. 
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Agency—Conflicting  interests — Notice: 

In  a  suit  on  fire  Insurance  policies  covering  certain  personal 
property,  and  conditioned  that  a  change  in  the  title  of  the  prop- 
erty should  avoid  the  policy,  notice  to  the  company  of  a  bill  of 
sale  made  by  the  insured  to  a  bank  was  attempted  to  be  shown 
from  the  knowledge  of  such  bill  of  sale  possessed  by  the  agent  of 
the  company,  who,  at  the  time,  was  also  assistant  cashier  of  the 
bank.  Held,  That,  while  notice  to  an  agent  will  generally  be 
imputed  to  his  principal,  the  rule  does  not  apply  where  the  agent's 
duty  to  his  principal  is  opposed  to  his  own  interest  or  conflicts 
with  the  interest  of  another  party,  for  whom  he  acts  in  the  trans- 
action where  knowledge  is  obtained. 

[Judgment  for  bank  below.    Here  reversed  In  favor  of  company.] 
Exchange  Bank  of  Wilcox  v.  Nebraska  Underwriters'  Ins. 
Co.  of  Omaha  et  al.  (Neb.  S.  C.) : 

120  Northwestern  Reporter  (May  21,  1909).  1010. 


Proof  of  Loss — ^Where  to  Be  Made: 

Where  a  policy  specified  no  particular  place  where,  or  person 
to  whom,  proof  of  loss  should  be  delivered,  but  merely  stipulated 
that  proof  should  be  rendered  to  the  company  sixty  days  after 
loss,  proof  of  loss  executed  by  insured,  and  left  with  an  agent 
possessing  power  to  adjust  losses,  was  received  by  the  company. 

Same — Deficiency — Notice : 

If  an  insurance  company  is  dissatisfied  with  the  proof  of  a 
loss  furnished  by  the  insured,  he  must  be  notified  of  the  com- 
pany's objection,  and  afforded  an  opportunity  to  make  corrections, 
if  enough  is  left  of  the  period  in  which  proof  is  to  be  furnished 
for  notice  to  be  given. 

Same — Same — Estoppel : 

The  company  will  not  be  heard  to  say  the  proof  was  unsatis- 
factory if  it  omits  to  inform  the  insured  of  defects  so  he  may  cure 
them;  and  especially  is  it  precluded  when  its  empowered  agent 
adjusts  the  loss,  makes  out  and  approves  the  proof,  and  assures 
the  insured,  in  the  most  positive  terms,  the  adjustment  is  ended, 
and  his  loss  will  be  paid  at  once. 

Same — Same — Same : 

The  company,  in  a  policy  stipulating  for  the  payment  of  the 
loss  sixty  days  after  proof  of  loss,  never  advised  insured  that 
proof  of  loss,  prepared  by  an  adjuster  appointed  by  it.  and  ap- 
proved by  its  agent  possessing  power  to  adjust  losses,  was  in- 
sufficient, and  it  demanded  the  performance  of  acts  not  authorized 
by  the  policy,  and  without  specifying  objections  to  the  proof,  and 
later  demanded  that  insured  withdraw  the  proof  of  loss  on  pain 
of  being  called  on  to  undergo  an  examination  and  produce  books 
and  papers.  The  latter  demand  was  not  made  until  more  than 
sixty  days  after  the  proof  of  loss  had  been  turned  over  to  it. 
The  adjuster  of  the  company  and  an  agent  of  the  company  might 
have  availed  themselves  of  an  examination  of  insured  while  ad- 
justing the  loss.  Heldf  That  the  company  was  estopped  from  re- 
lying on  the  insufficiency  of  the  proof. 
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Same — Where  to  Be  Made — Statute: 

Mo.  Rev.  St.  1899,  Sec.  7976  (Ann.  St.  Mo.  1906,  p.  3792).  re- 
quires that  examinations  as  to  the  cause  and  amount  of  loss  be 
made  wiiere  the  loss  occurred.  The  contract  in  question  was  an 
Illinois  contract    Held,  That  the  statute  was  not  applicable. 

[Judgment  (or  insured  below.    Here  affirmed  against  company.] 
Johnson  v.  Lumber  Ins.  Co.  of  N.  T.  (St.  Louis  C.  A.) : 
118  Southwestern  Reporter  (May  19,  1909),  112. 

Policy — "Entire,  Unconditional  and  Sole  Ownership" — Construc- 
tion: 

A  policy  provision,  "if  the  Interest  of  the  assured  be  or  be- 
come other  than  the  entire,  unconditional,  and  sole  ownership  of 
the  property,"  is  not  broken  by  the  existence  of  a  vendor's  lien 
upon  the  property,  for  the  reason  that  such  a  provision  has  refer- 
ence alone  to  the  status  of  the  title,  and  that  the  title  or  owner- 
ship, whether  legal  or  equitable,  is  none  the  less  "entire,  uncon- 
ditional, and  sole"  merely  because  of  an  incumbrance  on  the 
subject-matter  of  the  insurance. 

Same — "Unincumbered  Ownership" — ^Vendor's  Lien: 

The  policy  by  its  terms  was  to  become  void  if,  among  other 
things,  "the  interest  of  the  assured  be  or  become  other  than  the 
entire,  unconditional,  unincumbered,  and  sole  ownership."  The 
insured  conveyed  the  property,  and  by  provision  in  the  deed  re- 
tained a  vendor's  lien  for  the  unpaid  part  of  the  purchase  price. 
The  company  consented  to  the  assignment  of  the  policy,  but  "sub- 
ject to  all  the  terms  and  conditions  therein  mentioned  and  set 
forth."  Heldt  That  the  existence  of  the  vendor's  lien  was  an  in- 
cumbrance within  the  meaning  of  the  provision,  and  that  the 
policy  was  void. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 
Wright  V.  Hartford  Fire  Ins.  Co.  (Tex.  C.  C.  A.) : 

118  Southwestern  Reporter  (May  19,  1909),  191. 

Agency — Binder— Estoppel : 

Where  an  insurance  agent  was  employed  by  a  foreign  insur- 
ance company  to  write  "surplus"  insurance  only,  with  binding 
power,  i.  e.,  power  to  enter  into  a  temporary  contract  for  insur- 
ance, subject  to  the  right  of  the  company  to  reject  the  risk  before 
the  expiration  of  thirty  days,  and  had  been  issuing  "binders," 
with  the  knowledge  of  the  company,  for  eight  months,  and  the 
latter  had  always  accepted  or  rejected  applications  within  a 
period  of  five  days  from  the  receipt  of  the  application,  it  was 
held,  on  the  occurrence  of  a  loss  twenty  days  after  the  issuing  of 
a  "binder,"  without  any  policy  having  been  issued  by  the  com- 
pany or  notice  of  rejection  of  the  application  having  been  given 
to  the  agent  or  the  insured,  that  the  company  was  liable  on  the 
"binder,"  in  accordance  with  the  terms  of  a  "standard  policy" 
attached  thereto  and  made  a  part  thereof. 

Same — Custom  of  Clerk  to  Sign  Blnder^Ratificatlon: 

Where  an  agent  of  an  insuriince  company  has  authority  to 
issue  a  "binder"  and  has  been  accustomed  to  permit  his  clerk  to 
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sign  such  "binder"  for  him,  and,  on  being  advised  of  the  signing 
of  a  binder  by  the  clerk,  ratifies  the  same,  the  contract  becomes 
the  contract  of  the  insurance  company  as  much  so  as  if  it  had 
been  signed  by  the  agent  himself. 

Binder— Failure  to  Fill  Blank^Valfdity  of  Contract: 

Where  a  memorandum  on  a  "binder"  signed  by  the  agent  of 
the  company  provided  that  it  should  be  good  for  not  exceeding 
thirty  days,  the  fact  that  in  the  body  of  the  contract  the  blank 
space  provided  for  the  date  to  which  the  temporary  insurance 
should  extend  was  not  filled  out  did  not  render  the  instrument 
void,  but  the  company  was  bound  for  a  period  of  thirty  days. 
Same — Contract— Termination : 

Where  a  "binder"  was  issued  subject  to  the  terms  of  a 
"standard  policy"  of  insurance,  attached  thereto  and  made  a  part 
thereof,  which  policy  provided  that  it  might  be  terminated  by  the 
company  on  giving  five  days'  notice,  the  company  could  terminate 
the  contract  made  by  the  signing  and  delivery  of  the  "binder" 
only  by  giving  five  days*  notice  to  the  company. 
Same — Amount  of  Insurance: 

Where  in  the  binder  the  amount  of  the  insurance  was  stated 
as  "500,"  without  anything  to  indicate  whether  this  represented 
dollars*  or  what.  Held,  That  the  figures  represented  dollars.  And 
where  a  vertical  line  in  a  printed  form  of  binder  intervened  be- 
tween the  figure  "5"  and  two  ciphers,  making  the  total  sum  500, 
under  the  caption,  "Amount  in  figures."  Held,  That  this  line 
should  not  be  given  the  effect  of  a  decimal  point,  and  that  the 
amount  of  insurance  intended  to  be  stated  was  $500. 
Same — Premium  Note — Customary  Rate: 

A  "binder"  is  not  invalid  because  it  does  not  state  the  amount 
of  the  insurance  premium.  In  the  absence  of  a  special  agree- 
ment, the  company  would  be  entitled  to  receive  and  the  insured 
liable  to  pay  the  usual  and  customary  rate. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Jacobs  V.  Atlas  Ins.  Co.  (111.  App.) : 

88     The     National     Corporation     Reporter    (May    20, 
1909),  483. 

Brokei^-Negllgence — Liability: 

A  manufacturing  company  employed  certain  insurance  brok- 
ers to  secure  good  insurance  on  its  property  at  the  best  rates  they 
could  get,  and  they  acted  under  such  employment  for  several 
years.  While  so  employed  the  president  of  the  manufacturing 
company  called  on  the  brokers  and  stated  that  the  company  had 
given  a  mortgage  on  its  "place"  or  "property"  or  "entire  plant," 
and  he  desired  some  of  the  policies  to  deliver  to  the  mortgagee  as 
collateral.  They  were  taken  to  the  mortgagee's  attorney,  who 
accepted  the  same,  and  they  were  duly  transferred.  Later  the 
president  again  told  the  brokers  that  the  company  had  made 
another  mortgage  of  the  "same  kind."  The  policies  contained  a 
provision  that  they  should  be  void  if  the  subject  of  insurance  was 
personal  property  and  it  should  be  or  become  incumbered  by  a 
chattel  mortgage.  Held,  That  there  was  nothing  in  the  company's 
communication  which  advised  the  brokers  that  the  mortgages 
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covered  personalty  so  as  to  affect  the  validity  of  the  policies, 
especially  in  view  of  the  fact  that  they  were  accepted  without 
objection  by  the  mortgagee's  attorney,  nor  were  the  brokers  re- 
quired to  examine  the  records,  and  that  they  were  not  charge- 
able with  negligence  in  permitting  the  policies  to  stand  or  in  re- 
newing the  same  when  they  expired. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  brok- 
ers.] 

Fries-Breslin  Co.  v.  Bergen  et  al.  (U.  S.  C.  C,  Pa.) : 

168  Federal  Reporter  (May  20,  1909),  360. 

Polley^-Construction— Limitation  of  Action: 

Though  a  fire  insurance  policy  provide  that  suit  must  be 
brought  on  it  within  twelve  months  from  the  flre,  yet,  as  it  also 
provides  that  no  suit  shall  be  brought  before  sixty  days  after 
proof  of  loss,  the  twelve  months  does  not  begin  until  the  end  of 
the  sixty  days. 

Same — Same— ^ After  Loss"— "After  the  Fire": 

The  phrases  "after  loss"  and  "after  the  flre,"  as  used  in  an 
insurance  policy,  are  synonymous. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Hogl  V.  Aachen  &  Munich  Ins.  Co.  (W.  Va.  S.  C.  A.) : 
64  Southeastern  Reporter  (May  22,  1909),  441. 


Application — Overvaluation^ — Question  for  Jury: 

The  policy  was  taken  out  at  the  earnest  solicitation  of  the 
company's  agent.  The  application  was  made  out  by  the  agent 
and  signed  by  the  insured  without  reading  it.  The  values,  as 
written,  were  agreed  upon  by  the  agent  and  insured.  These  valu- 
ations were  no  doubt  high,  but  they  necessarily  rested  on  opinion. 
It  was  admitted  that  machinery  which  was  valued  at  $600  had 
been  bought  for  $300,  but  It  was  not  shown  that  the  value  was  not 
$600,  for  the  purchase  might  have  been  made  for  an  amount  less 
than  the  value.  Held,  That  as  to  whether  or  not  insured  had 
committed  a  fraud  in  overvaluing  the  property,  or  had  put  it 
within  the  powers  of  the  agent  to  commit  a  fraud,  was  a  question 
for  the  Jury. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Laird  v.  Piedmont  Mut.  Fire  Ins.  Co.  (S.  C.  S.  C.) : 

64  Southeastern  Reporter  (May  22,  1909),  404. 

Action  on  Policy— Pleading — Estoppel: 

In  an  action  on  a  fire  insurance  policy,  the  company  alleged 
that  it  was  not  liable  under  the  policy  because  a  portion  of  the 
premium  was  past  due  and  unpaid  at  the  date  of  the  flre.  Insured 
denied  that  any  portion  of  the  premium  was  past  due,  and  pleaded 
a  subsequent  agreement  that  the  premium  should  be  paid  in 
monthly  installments.  Held,  That  such  affirmative  allegation  did 
not  require  insured  to  rely  on  it  alone,  nor  was  it  a  waiver  of  in- 
sured's right  to  prove  an  estoppel  under  the  general  issue  against 
the  company's  right  to  rely  on  the  defense  pleaded. 
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Same— Sama^Proof: 

Where  a  policy  sued  on  provided  that  the  company  should 
not  be  liable  for  loss  occurring  while  any  part  of  the  premium 
remained  due  and  unpaid,  it  was  not  only  bound  to  show  that 
part  of  the  premium  was  unpaid  at  the  time  of  the  fire,  but  that 
it  was  past  due. 

Policy — Statute — Measure  of  Recovery: 

The  policy  separately  insured  the  bar  fixtures  of  a  saloon  of 
the  value  of  $280.  By  the  terms  of  the  policy  and  the  provisions 
of  the  statute  (Wash.  Sess.  Laws  1903,  p.  147,  Ch.  97,  Sec.  4)  the 
measure  of  recovery  was  limited  to  three-fourths  of  the  amount  of 
the  actual  value  of  the  property.  HeUU  That  the  insured  was  en- 
titled to  three-fourths  of  $280  as  the  measure  of  his  recovery. 

[Judgment    for    insured    below.      Here    modified    and    affirmed 
against  compcuiy.J 

Oljrmpia  Brewing  Co.  v.  Pioneer  Mut.  Ins.  Assn.  (Wash. 
S.  C.) : 

101  Pacific  Reporter  (May  24.  1909),  371. 

Service  of  Process — Statute — ^"Principal  Office": 

Mo.  Rev.  St.  1899,  Sec.  8092  (Ann.  St  Mo.  1906,  p.  3843),  re- 
quires service  of  process  on  town  mutual  fire  insurance  companies 
to  be  made  on  some  corporate  officer  at  the  company's  "principal 
office."  Service  was  made  on  the  secretary  at  its  usual  business 
office.  Held,  That  the  service  was  insufficient 
Same — Insufficiency — Waiver: 

Though  the  service  of  an  insurance  corporation  was  defec- 
tive on  its  face,  it  appeared  specially  to  demur  on  the  grounds 
that  the  petition  and  record  disclosed  no  jurisdiction,  and  that  no 
cause  of  action  was  stated.  The  demurrer  being  overruled,  the 
company  filed  an  answer  in  two  counts,  one  stating  that  the  ap- 
pearance was  specifically  for  the  purpose  of  challenging  the  juris- 
diction of  the  court,  and  one  a  general  denial  of  the  petition. 
An  amended  answer  disclaimed  a  general  appearance,  and  asked 
an  abatement  of  the  action  for  defective  service  of  process,  and 
this  was  repeated  in  a  general  denial  of  the  allegations  of  the 
petition.  Held,  That  the  company  thus  waived  the  defective 
service. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Loheffener  v.  Mercantile  Town  Mut.  Ins.  Co.  (Kansas  City 
C.  A.) : 

118  Southwestern  Reporter   (May  26,  1909),  515. 

Policy— Rule  of  Construction: 

It  will  be  presumed  that  words  in  a  fire  insurance  policy  are 
used  in  their  ordinary  sense. 

Same — ^^Contained  In** — Construction: 

A  fire  insurance  policy.  Insuring  against  loss  for  five  years 
to  the  amoimt  of  $400  "on  horses,  ♦  ♦  ♦  hay,  grain,  and  pro- 
duce, contained  in  the  frame  bam"  covers  any  horses  contained 
in  the  bam  during  the  life  of  the  policy,  and  is  not  limited  to 
horses  contained  in  the  bam  at  the  time  the  contract  was  made. 


Digitized  by 


Google 


60  Digest  of  Insurance  Cases.      cvol.  xxii 

Same — Same — Same: 

The  words  ''contained  in/'  as  used  in  a  fire  policy  insuring 
against  loss  of  horses  contained  in  a  frame  bam,  cannot  be  con- 
strued to  cover  a  horse  which  was  kept  in  a  pasture  one^ighth 
of  a  mile  from  the  barn  for  two  months  before  the  loss  of  the 
horse  by  being  struck  by  lightning  while  In  the  pasture,  whether 
the  words  be  construed  as  "kept  in"  or  not 
[Judgment  for  company.] 

P.  E.  &  J.  I.  Thorp  V.  Aetna  Ins.  Co.  (N.  H.  S.  C.) : 
72  Atlantic  Reporter  (May  27.  1909),  690. 

Policy — Renewal— Completion : 

Where  an  insurance  company  makes  a  proposal  by  letter  to 
renew  a  policy  of  insurance  on  terms  and  conditions  stated  in  the 
letter,  and  the  insured  retains  the  policy,  but  makes  no  reply  to 
the  letter,  and  does  not  pay  the  premium,  or  indicate  in  any 
manner  an  acceptance  of  the  policy,  until  after  the  happening  of 
a  fire  several  months  after  the  proposed  insurance,  there  is  no 
completed  contract  of  insurance.  There  must  be  some  act  of  ac- 
ceptance, binding  on  the  party  accepting,  as  well  as  on  the  party 
proposing,  to  make  a  contract. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

W.  P.  Harper  &  Co.  v.  Ginners'  Mut.  Ins.  Co.  (Ga.  C.  A.) : 

64  Southeastern  Reporter  (May  29,  1909),  567. 

Cancellation  of  Policy — Return  of  Premium: 

Where  the  policy  reserves  to  the  company  the  right  to  can- 
cel it  upon  the  return  of  the  premiums  paid,  it  is  not  necessary 
that  the  premiums  be  returned  through  the  broker  who  secured 
the  application,  as  is  the  custom  in  the  insurance  business,  or 
that  the  company  wait  until  the  broker  has  returned  to  it  that 
part  of  the  premium  retained  as  commission,  but  the  cancellation 
is  effective  upon  the  return  by  the  company  itself  of  the  full 
amount  of  the  premium  received  from  the  insured. 

Sanfie — Return  Commieeions — Liability  of  Broker: 

R.,  engaged  in  the  insurance  business,  was  the  representative 
of  an  insurance  company.  G.,  also  engaged  in  the  insurance  busi- 
ness, caused  to  be  issued  through  R.  a  policy  to  a  third  person, 
under  an  agreement  that  G.  should  receive  a  commission,  which 
he  should  return  in  case  the  company  canceled  the  policy.  G. 
delivered  the  policy  to  the  insured,  collected  the  entire  premium, 
paid  R.  a  part  thereof,  and  retained  the  commission.  The  com- 
pany canceled  the  policy  and  required  R.  to  return  the  premium  to 
the  third  person,  which  was  done.  Heldf  That  R.  was  entitled  to 
recover  the  commission  retained  by  G.,  though  the  general  cus- 
tom showed  that  the  premium  should  be  returned  to  insured 
through  the  broker  procuring  the  insurance. 

Same— Custom — Pleading : 

Permission  was  granted  the  agent,  at  the  time  of  the  trial,  to 
amend  his  complaint  so  as  to  include  an  allegation  of  custom. 
The  broker  claimed  that  such  a  ];>ermit  was  erroneous,  as  it  was  a 


Digitized  by 


Google 


1900.]  FIRE  INSURANCE.  61 

surprise  for  which  they  were  not  prepared.  Held,  That,  if  errone- 
ous, it  was  harmless,  as  a  general  usage  or  custom  need  not  be 
pleaded  in  order  to  admit  evidence  thereof  to  throw  light  on  a 
contract,  the  terms  of  which  are  obscure,  and  which  is  dependent 
on  evidence  of  such  general  custom  to  make  it  plain. 

[Judgment  for  agents  below.    Here  affirmed  against  broker.] 
Ryder-Qougar  Co.  v.  Oarretson  et  al.  (Wash.  S.  C.) : 
101  Paciflc  Reporter  (May  81,  1909).  498. 

Award-  Validity — Presumption : 

The  policy  limited  the  liability  of  the  company  to  two-thirds 
of  the  vfl^ue  of  the  property  at  the  time  of  the  loss.  Failing  to 
agree  as  to  the  amount  of  the  company's  liability,  the  matter  was 
submitted  to  two  referees.  The  referees  heard  the  parties  and 
their  respective  counsel,  and  by  an  award  signed  by  both  referees 
"determined  the  amount  of  loss  and  damage  referred  to  in  the 
foregoing  submission  to  be  |850."  The  company  insisted  that  un- 
der this  award  they  were  only  liable  for  two-tliirds  of  the  |850, 
whereas  insured  claimed  that  this  amount  was  understood  to  be 
the  amount  to  be  paid  to  her.  Insured  then  brought  a  bill  in 
equity  to  set  aside  the  award  on  the  ground  of  a  mutual  mistake. 
The  evidence  of  the  two  referees  was  contradictory,  each  sup- 
porting the  party  who  appointed  him.  Held*  That  every  presump- 
tion  is  in  favor  of  the  validity  of  an  award,  and  the  burden  of 
proof  is  upon  the  party  who  would  impeach  it,  and  the  evidence 
must  be  clear  and  convincing,  and  the  insured  had  failed  to  fur- 
nish sufficient  evidence  to  Justify  a  vacation  of  the  award. 
[Judgment  for  company.] 

Rolfe  V.  Patrons'  Androscoggin  Mut  Fire  Ins.  Co.   (Me. 
S.  J.  C.) : 

72  Atlantic  Reporter  (June  3,  1909).  732. 

Policy— Property  Covered — Goods  Held  In  Trust: 

A  fire  policy  covered  merchandise,  the  property  of  the  in- 
sured, or  held  by  them  in  trust  or  on  commission,  contained  in 
their  warehouse.  U  sold  goods  to  insured,  but  the  sale  was 
rescinded  on  condition  that  no  claim  should  be  made  against  U 
for  breach  of  contract,  and  also  on  condition  that  insured  would 
store  the  goods  for  such  reasonable  time  as  would  enable  U  to 
resell  them;  the  only  charge  to  be  made  by  insured  being  for 
cartage  and  freight  in  case  of  resale.  Held,  That  assured  were 
bailees  for  hire  as  to  U's  goods,  and  that  the  same  were  covered 
by  the  policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Utica  Canning  Co.  v.  Home  Ins.  Co.  (N.  Y.  S.  C,  App.  Div.) : 
116  New  York  Supplement  (June  7,  1909),  934. 

Foreign  Company— Doing  Business: 

Insured  telegraphed  in  New  York  to  a  Massachusetts  insur- 
ance company,  asking  the  amount  of  insurance  which  could  be 
placed,  to  which  the  company  answered,  and  asked  from  what 
date  the  insurance  was  wanted,  the  insured  answered  by  tele- 
gram, requesting  it  to  send  the  policy,  and  the  policy  was  after- 
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wards  execnted  in  Massachusetts.  Held,  That  the  preliminary 
negotiations  did  not  amount  to  the  transaction  of  business  in  this 
state  by  the  insurance  company. 

Same — Right  to  Contract — Statute— Constitutionality: 

A  Massachusetts  company  brought  suit  against  the  insured 
for  assessments  on  a  policy  of  insurance  issued  on  its  property 
in  New  York.  The  defense  is  that  the  contract  sued  upon  was 
made  in  the  State  of  New  York,  and  is  therefore  void.  Under 
N.  Y.  Laws  1892,  p.  1990,  c.  690  (Insurance  Laws,  Sec.  137),  which 
provides:  "All  fire  insurance  policies  issued  to  residents  of  this 
State  on  property  located  herein,  by  companies  that  have  not 
complied  with  the  requirements  of  the  general  insurance  law  of 
this  State,  shall  be  void,  Held»  That  a  Massachusetts  insurance 
company  has  a  constitutional  right  to  make  a  contract  in  Massa- 
chusetts with  a  citizen  of  New  York  to  insure  property  in  this 
State,  and  a  New  York  law  would  be  void  so  far  as  it  interfered 
with  such  right. 

Same — Place  of  Contract: 

Insured  in  New  York  telegraphed  to  an  insurance  company 
in  Massachusetts  as  to  how  much  insurance  it  would  place,  and 
the  company  stated  a  certain  amount  in  reply  and  asked  the  date 
of  the  proposed  policy,  to  which  insured  replied  on  February 
4th,  stating  that  the  policy  should  date  from  February  14th,  and 
it  was  executed  and  dated  in  Massachusetts,  and  mailed  there 
on  February  6th  to  insured  in  New  York;  the  premiums  being 
payable  in  Massachusetts.  Held,  That  the  policy  was  a  Massa- 
chusetts contract,  which  became  effective  when  it  was  mailed 
there. 

[Judgment  for  plaintiff.] 

Hammond  v.  International  Ry.  Co.  et  al.     (N.  Y.  S.  C, 
Trial  Tr.)  : 

116  New  York  Supplement  (June  7,  1909),  854. 

Policy — Statement  as  to  Loss — Condition  Precedent: 

Rendering  a  statement  forthwith,  setting  forth  the  value 
of  the  property  insured,  the  interest  of  the  insured  therein,  etc., 
as  required  by  the  policy,  is  a  condition  precedent  to  the  right  to 
recover  for  a  loss. 

Same — Same — Abandonment — Forfeiture : 

The  policy  required  a  statement  of  the  loss  forthwith.  The 
insured  disappeared  several  days  after  the  fire  without  making 
any  such  statement,  and  fifty-one  days  afterwards  a  receiver  was 
appointed  to  take  charge  of  his  property.  Held*  That  assurred 
cannot,  by  abandonment,  negligence,  misconduct,  or  omission  of 
any  kind,  enlarge  his  own  or  his  creditors'  rights,  or  diminish 
the  rights  of  the  company  under  the  policy,  and  that  at  the  time 
of  the  appointment  of  the  receiver  the  insured  had  long  since 
lost  all  his  rights  by  his  failure  to  make  a  statement  of  the  loss 
forthwith. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Bennett  y.  Aetna  Ins.  Co.  (Mass.  S.  J.  C.) : 

88  Northeastern  Reporter  (June  8,  1909),  335. 


Digitized  by 


Google 


19W.]  Fire  insurance.  6S 

Policy^Mortgage — ^"Subject  of  insurance": 

An  insurance  policy  on  household  goods,  which  provided 
that  it  should  be  void  if  the  subject  of  insurance,  being  personal 
property,  should  be  or  become  incumbered  by  a  chattel  mort- 
gage, is  not  rendered  void  by  a  mortgage  on  a  part  of  the  prop- 
erty  at  the  time  the  policy  was  executed,  where  the  value  of  the 
unincumbered  portion  exceeds  the  amount  of  the  insurance  on 
all  the  goods,  as  '^subject  of  insurance"  means  all  property  cov- 
ered by  the  policy. 

Action  in  Policy — Stipulations — issues: 

In  an  action  on  an  insurance  policy  for  $500,  where  certain 
issues  of  fact,  not  including  the  value  of  the  property,  were  sub- 
mitted to  the  Jury  by  agreement  of  the  parties  made  in  open 
court  as  the  only  issues  of  fact  to  be  determined,  the  company 
cannot  complain  that  the  evidence  was  not  .sufficient  to  support 
a  finding  that  the  property  destroyed  was  not  worth  the  sum 
alleged  in  the  petition,  as  the  agreement  that  the  issues  sub- 
mitted were  the  only  ones  was  an  admission  that  the  property 
destroyed  was  worth  the  sum  alleged  in  the  petition. 

Pol  icy — Construction — i  nterest : 

Under  a  policy  of  insurance,  giving  the  insurance  company 
ninety  days  after  proof  of  loss  in  which  to  pay  the  loss,  interest 
on  the  amount  due  will  not  begin  to  run  until  the  expiration  of 
the  ninety  days. 

[Judgment    for    insured    below.      Here    modified    and    affirmed 
against  company.] 

Mecca  Fire  Ins.  Co.  of  Waco   v.  Wilderspin    (Texas   C. 
C.  A.): 

118  Southwestern  Reporter   (June  9,  1909),  1131. 


Policy— >Fai lure  to  Keep  Accounts— Inventory — Forfeiture: 

The  policy  provided  that  insured  should  keep  a  set  of  books 
in  some  place  not  exposed  to  fire,  showing  all  sales  and  pur- 
chases. He  failed  to  do  this,  and  claimed  that*since  the  amount 
of  goods  on  hand  could  be  shown  from  an  inventory  taken  two 
or  three  days  previous  to  the  fire,  the  requirement  of  the  books 
of  account  was  rendered  unnecessary  and  immaterial.  Held, 
That  such  an  inventory  could  not  take  the  place  of  the  accounts 
as  required  by  the  policy,  and  the  failure  of  the  insured  to  keep 
such  accounts  was  a  cause  for  forfeiture. 

Same — Same — Materiality — Statute: 

Insured  had  failed  to  keep  an  account  of  the  sales  and  pur- 
chases of  goods  as  required  by  the  policy,  but  had  an  inventory, 
taken  two  or  three  days  before  the  fire,  showing  what  goods 
were  on  hand  at  the  time  of  the  fire.  He  sought  to  avoid  this 
breach  of  condition  on  the  ground  that  the  inventory  rendered 
the  keeping  of  such  accounts  immaterial  in  arriving  at  the 
amount  of  loss,  and  that  imder  Sayles*  Ann.  Civ.  St.  Supp. 
(Texas)  1897-1904,  Art.  3096  aa,  providing  that  misrepresenta- 
tions will  not  avoid  a  policy  unless  they  are  material,  the  policy 
provision  was  without  effect  Held,  That  the  statute  did  not 
apply. 
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Same— Increase  of  Riek — Question  For  Jury: 

Whether  a  single  effort  by  an  unknown  person  to  bum  the 
property  should  cause  insured  to  consider  it  likely  to  be  repeat- 
ed, making  it  the  duty  of  insured  to  report  same  to  the  com- 
pany, within  a  provision  that  the  policy  shall  be  void  if  the  haz- 
ard be  increased  by  any  means  within  the  knowledge  of  Insured, 
is  a  question  for  the  jury. 

Same — Examination  of  insured — Waiver: 

Under  the  provisions  of  a  policy  that  insured  should  submit 
to  examination  by  any  person  appointed  by  the  company  and 
that  the  company  should  not  be  held  to  have  waived  any  con- 
dition of  the  policy  or  any  forfeiture  thereof,  where  a  policy  on 
a  stock  of  goods  was  forfeited  by  failure  of  insured  to  keep  an 
account  of  cash  sales,  as  required,  such  forfeiture  was  not  waived 
by  requiring  insured  to  submit  to  several  examinations. 

[Judgment  for  insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

Scottish  Union  &  National  Ins.  Co.  v.  Weeks  Drug  Co. 
(Texas  C.  C.  A.): 

118  Southwestern  Reporter  (June  9.  1909),  1086. 

Policy — ^Appraisers — Agency: 

The  policy  provided  that  if  there  should  be  any  disagree- 
ment as  to  the  amount  of  loss,  the  questicm  should  be  submitted 
to  arbitrators  appointed  by  the  insured  and  the  company.  The 
arbitrators,  selected  by  the  parties,  were  unable  to  agree  upon 
an  umpire,  and  suit  was  instituted  by  the  insured.  The  com- 
pany claimed  that  the  failure  to  make  the  appraisement  was 
caused  by  the  fault  of  the  insured.  Held,  That  arbitrators  are 
not  agents  of  the  parties  selecting  them,  and  that  the  insured 
was  not  chargeable  with  failure  of  the  arbitrator  selected  by 
him  to  agree  upon  an  umpire. 

Same — Failure  of  Appraisers  to  Agree — Right  to  Sue: 

Under  a  policy  providing  that,  if  the  parties  cannot  agree 
upon  the  amounf  of  the  loss,  insured  and  the  company  should 
each  appoint  an  arbitrator,  who  should  select  a  third,  and  the 
three  shall  determine  the  amount  of  the  loss,  if  insured  acts  in 
good  faith,  and  does  not  interfere  with  the  appraisement,  he  is 
not  responsible  for  the  conduct  of  the  appraisers,  and  if  the  ap- 
praisement fails  because  the  arbitrators  cannot  agree  upon  an 
umpire  within  a  reasonable  time  without  insured's  fault,  he  may 
sue  on  the  policy,  even  though  the  appraisement  has  not  been 
abandoned  or  waived  by  the  company. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Shawnee  Fire  Ins.  Co.  v.  Pontfield  (Md.  C.  A.) : 
72  AUanUc  Reporter  (June  10,  1909),  835. 

Policy — Cancellation — When  Complete: 

Under  the  provisions  of  the  policy,  the  company  could  cancel 
the  policy  upon  giving  the  insured  five  days  notice.  The  com- 
pany telegraphed  its  agent:    "Cancel  numbers , ,"  which 

were  policies  of  the  insured.    Held,  That  the  message  to  Brooks 
did  not  operate  per  se  as  a  cancellation  of  the  policies,  but  mere- 
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\y  instructed  him  to  do  so,  and  until  there  was  affirmative  action 
on  his  part,  canceling  same,  they  remained  in  force  and  effect. 

Tariff  Association — Statute— Const i tut iona I i ty : 

Code  Ala.  1907,  Sec.  4594  (Code  1896,  Sec.  2619),  providing 
that,  where  an  insurance  company  is  a  member  of  a  tariff  asso- 
ciation, its  policies  shall  be  construed  to  mean  that  the  persons 
insured  may,  in  addition  to  the  actual  loss,  recover  25  per  cent, 
of  the  amount  of  such  actual  loss,  is  constitutional  and  valid. 

Same — Same — Construction : 

In  construing  this  law,  the  court  said:  "The  clear  intent 
and  meaning  of  the  statute  is  to  authorize  the  recovery  in  the 
nature  of  a  penalty  of  25  per  cent,  on  the  amount  to  which  the 
insured  is  entitled,  under  the  policy,  and  not  25  per  cent,  of  the 
loss  or  damage  sustained  and  not  covered  by  the  policy." 

Same — Membership— Sufficiency  of  Proof: 

In  an  action  on  an  insurance  policy,  where  insured  claimed 
the  statutory  penalty  on  the  ground  that  the  company  was  a 
member  of  a  tariff  association,  testimony  by  an  employe  of  the 
tariff  association  that  he  thought  the  company  was  a  member  of 
the  association,  but  did  not  think  the  agency  which  issued  the 
policy  was  within  the  Jurisdiction  of  any  stamping  office,  was 
not  a  mere  conclusion,  but  tended  to  show  that  the  company  was 
connected  with  the  tariff  association,  so  that  the  court  properly 
refused  to  exclude  it  as  a  whole. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Firemen's  Fund  Ins.  Co.  v.  Hellner  (Ala.  S.  C): 
49  Southern  Reporter  (June  12,  1909),  297. 

Unincorporated  Association — Pleading — Parties: 

An  unincorporated  association  partaking  of  the  nature  of  a 
partnership  can  not  be  sued  in  the  company  name,  but  action 
should  be  against  all  the  members,  unless  by  its  articles  another 
mode  is  authorized. 

Same — Same — Same: 

The  by-laws  of  an  unincori>orated  flre  association  provided 
that  suits  against  it  should  be  brought  against  its  trustees  and 
not  against  all  its  members.  The  complaint  made  the  trustees 
parties  to  the  suit,  but  failed  to  allege  that  they  were  sued  as 
such  trustees.  Held*  That  the  complaint  making  the  trustees 
parties,  but  not  averring  that  they  are  sued  as  such,  or  explain- 
ing why  they  are  made  parties,  states  no  cause  of  action  against 
them. 

Sam»— Corporate  Existence — Estoppel : 

The  insured  alleged  in  his  complaint  that  the  association 
was  a  co-partnership.  Afterwards  he  claimed  that  since  the 
name.  Farmers'  Mutual,  implied  that  it  was  a  corporation,  it 
should  be  estopped  to  deny  its  corporate  existence.  Held*  That 
the  insured  could  not  make  such  a  claim  after  the  allegation  in 
his  complaint  of  co-partnership. 

Jfi09~5       • 
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Same— Same    Same : 

The  rule  estopping  an  association  to  deny  corporate  exist- 
ence when  it  has  assumed  to  act  as  a  corporation,  or  where  one 
has  dealt  with  it  as  such,  has  no  pertinency,  where  it  merely 
issues  a  policy,  by  its  terms  stating  that  it  is  not  a  corporation 
and  does  not  claim  to  be  such,  and  having  neither  a  corporation 
seal  nor  a  corporate  name  affixed  or  subscribed  thereto,  but  be- 
ing signed  by  the  president  and  secretary  in  their  respective 
names  only. 

Policy— "Stack"— Construction : 

The  policy  covered  "contents  of  said  bam,  including  loss  on 
stock,  grain  or  hay  stacks  on  the  farm."  Certain  stacks  of  grain 
on  the  farm  were  destroyed  by  fire.  The  wheat,  at  the  time  of 
the  fire,  was  not  in  stacks  on  the  farm,  but  packed  in  permanent 
sheds  with  shingle  roofs.  The  evidence  shows  that  the  wheat 
was  stacked  as  it  is  usually  stacked,  but  under  the  sheds,  and 
not  turned  to  a  point  at  the  top.  Held*  That  a  "stack"  is  defined 
as  being  "a  pile  of  grain  in  the  sheaf,  or  of  hay,  straw,  peas,  etc., 
gathered  into  a  circular  or  rectangular  form,  often,  when  of  large 
size,  coming  to  a  point  or  ridge  at  the  top,  and  thatched  to  pro- 
tect from  the  weather,"  and  that  wheat  stacked  under,  sheds  was 
within  the  meaning  of  the  word  as  used  in  the  policy. 

Same— Change  of  Location — Forfeiture: 

The  policy  covered  contents  of  a  barn,  including  loss  on 
stock,  grain  or  hay  stacks  on  the  farm.  Certain  stacks  of  grain 
under  sheds  were  destroyed.  The  company  denied  liability,  and 
among  other  things  alleged  that  "the  location  of  the  property 
insured  is  of  the  essence  of  the  contract.  Therefore,  recovery 
can  not  be  had  where  the  property  at  the  time  of  loss  was  not 
where  the  policy  described  it  as  being."  Held,  That  the  propo- 
sition is  incontrovertible,  but  that  in  this  case  there  had  been  no 
change  of  location. 

[Judgment  for  insured  below.    Here  reversed  In  favor  of  com- 
pany.] 

Farmers'  Mutual  et  al.  v.  Reser  (Ind.  A.  C.) : 

88  Northeastern  Reporter  (June  15,  1909),  349. 

Board  of  Underwriters— By-Laws— Restraint  of  Trade: 

The  Board  of  Underwriters  was  a  voluntary,  unincorporated 
association  of  insurance  men,  organized  for  the  purpose  of  regu- 
lating and  improving  the  business  of  fire  insurance,  and  for  pro- 
moting the  interests  of  its  members.  The  by-laws,  among  other 
things,  provided:  "No  member  of  this  board  shall  take  the 
agency  of  a  company  which  has  already  an  existing  agency  in  the 
city  of  Louisville."  Johnson,  one  of  the  members  of  the  board, 
became  agent  of  a  company  which  had  another  agent  in  Louis- 
ville. After  he  accepted  the  agency  of  the  company  that  then 
had  an  agency  in  the  city,  the  board  was  about  to  take  action 
against  him  looking  towards  his  expulsion,  whereupon  he  brought 
this  action  to  enjoin  it  from  expelling  him,  upon  the  ground  that 
the  by-law  was  unreasonable,  illegal,  and  denied  him  the  right  to 
follow  a  business  from  which  he  earned  a  living  for  himself  and 
family,  and  was  in  restraint  of  trade.    Held,  That  the  by-law  is 
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not  unreasonable  or  illegal.  It  is  true  that  it  denies  to  members 
privileges  they  might  enjoy  if  they  were  not  members,  and  re- 
strains them  in  a  measure  from  the  full  exercise  of  freedom,  but 
so  long  as  these  regulations  are  reasonable  when  applied  to  the 
individual,  and  do  not  injuriously  affect  the  public,  they  will  be 
upheld. 

[Judgment  for  agent  below.     Here  reversed  in  favor  of  board  of 

.   underwriters.] 
Louisville  Board  of  Fire  Underwriters  et  al.  v.  Johnson 

(Ky.  C.  A.) : 

119  Southwestern  Reporter  (June  16.  1909),  153. 

Poiiey— Location  of  Property: 

As  a  general  rule,  place  and  location  are  of  the  essence  of  a 
fire  risk,  especially  where  the  property  insured  is  not  described 
in  the  policy  otherwise  than  by  location. 

Same — "Contents  of  Barn  Building" — Removal — Forfeiture: 

Where  a  fire  policy  insured  certain  bams  and  "contents  of 
bam  buildings,"  and  tools  and  machinery  kept  in  bams  insured 
by  the  policy  were  removed  to  a  barn  subsequently  erected  and 
not  covered  by  the  policy,  the  policy  did  not  cover  a  loss  of  the 
tools  by  fire  while  in  the  new  bam,  unless  the  insurance  com- 
pany was  estopped  to  insist  on  the  provisions  of  the  policy. 

Same— Same— Question  for  Jury: 

The  policy,  among  other  things,  covered  "contents  of  bam 
buildings."  At  the  time  the  policy  was  issued  the  insured  was 
erecting  a  new  barn.  After  its  completion,  some  of  the  tools  and 
grain,  etc.,  contained  in  the  old  buildings,  were  transferred  to 
the  new  building,  and  while  contained  in  this  new  building  were 
destroyed  by  fire.  After  the  issue  of  the  policy,  and  before  the 
fire,  officers  of  the  company  were  at  the  home  of  insured  discuss- 
ing additional  insurance.  At  this  time  it  was  stated  by  insured 
that  the  tools,  etc.,  were  in  the  new  bam.  To  this  there  was 
some  expression  of  assent  by  the  officers  of  the  company.  After 
this  assessments  were  received.  After  the  loss,  proof  of  loss  was 
accepted  and  arbitration  had  on  the  amount  of  the  loss.  Held, 
That  whether  the  company  had  consented  that  the  contents  of 
the  new  bam  were  to  be  included  in  the  term  "contents  of  bam 
buildings"  was  a  question  for  the  Jury. 

[Judgment  for  Insured  below.     Here  affirmed  against  company.] 
Wilson  et  al.  v.  Farmers*  Mut.  Fire  Ins.  Co.  (Mich.  S.  C.) : 
121  Northwestern  Reporter  (June  18,  1909).  284. 

Foreign  Company — Venue — Statute  Construed: 

Under  S.  C.  Code  Civ.  Proc.  1902,  Sec.  146,  providing  that  an 
action  against  a  non-resident  may  be  brought  in  any  county 
which  may  be  designated  in  the  complaint,  a  common  pleas  court 
would  have  Jurisdiction  of  an  action  against  a  foreign  insurance 
company,  though  the  company  had  no  agent  in  that  county,  and 
the  policy  was  issued  in  another  county,  where  the  insured  prop- 
erty was  located  and  in  which  the  insured  resided  at  the  time  of 
the  loss. 
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Policy — Iron-Safe  Clause — Waiver: 

The  policy  provided  that  the  books  of  account  be  kept  In  an 
iron  safe.  The  insured  told  the  agent  that  he  had  no  iron  safe, 
and  the  agent  replied  that  the  iron-safe  clause  was  not  enforced 
in  the  insurance  of  small  stores,  such  as  that  belonging  to  in- 
sured. Heldf  That  the'  statement  of  the  agent,  made  when  the 
policy  was  issued  and  premium  received,  that  a  condition  of  the 
policy  would  not  be  insisted  on,  is  evidence  of  waiver  or  estoppel. 

Statements  by  Agent — Death  of  Agent — Evidence — Statute: 

The  agent  told  the  insured  that  the  iron-safe  clause  would 
not  be  insisted  upon.  The  agent  died  before  suit  was  brought 
on  the  policy,  and  the  company  claimed  that  evidence  of  his 
statements  were  not  admissible  under  S.  C.  Code  of  Civ.  Proc. 
1902,  Sec.  400,  providing  that  no  party  to  an  action  shall  be  ex- 
amined respecting  a  transaction  or  communication  between  him 
and  a  person  at  the  time  of  examination  deceased,  etc..  as  a  wit- 
ness against  a  party  prosecuting  or  defending  the  action  as  exec- 
utor, administrator,  heir-at-law,  etc.  Held,  That  the  section  does 
not  apply  to  an  examination  of  insured  in  an  action  on  a  fire  pol- 
icy as  to  statements  made  to  him  by  a  deceased  agent  of  the  in- 
surance company. 

Policy — Loss — Interest: 

Where  a  fire  policy  by  its  terms  was  payable  sixty  days  after 
notice,  ascertainment,  estimate  and  satisfactory  proof  of  loss  had 
been  received  by  the  company,  the  insurance  was  due  and  inter- 
est began  to  run  sixty  days  after  that  date,  and  in  an  action  on 
the  policy  it  was  error  to  allow  interest  from  the  date  of  the  fire. 

[Judgment    for    Insured    below.     Here    modified    and    affirmed 
against  company.] 

Berry  v.  Virginia  State  Ins.  Co.  (S.  C.  S.  C.) : 

64  Southeastern  Reporter  (June  19,  1909).  859. 

Policy— Risk— Addition— Attached: 

The  word  "attached,"  in  a  fire  policy  on  a  two-story  building, 
and  "additions  attached  thereto,*'  used  as  a  stable,  having  the 
meaning  of  "connected  with"  or  "joined  to,"  the  policy  covers  an 
extension  of  the  main  fioor,  by  means  of  an  excavation,  partly  of 
unoccupied  higher  ground,  the  same  then  being  planked  over 
and  partly  under  another  building  on  higher  ground. 

Same — Ambiguity — Rule  of  Construction: 

Any  uncertainty  in  the  language  of  a  fire  policy  as  to  the 
property  covered  by  it  is  to  be  resolved  in  favor  of  insured. 

[Judgment  for  insured  below.     Here  affirmed  against  company.] 
Montana  Stables  v.  Union  Assur.  Soc.  of  London  (Wash. 
S.  C.) : 

101  Pacific  Reporter  (June  21,  1909),  882. 

Service  of  Process — Misnomer — Materiality: 

In  an  action  against  the  American  Insurance  Company  of 
Newark,  N.  J.,  that  the  name  "Newark"  was  in  the  petition  and 
summons  improperly  divided  into  two  words,  so  as  to  read  "New 
Ark,"  was  immaterial. 
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Same — Same— Same : 

Mo.  Rev.  St.  1899,  Sec.  7991  (Ann.  St.  1906,  p.  3799),  requires 
foreign  insurance  companies  to  file  with  the  superintendent  of 
the  insurance  department  of  the  State  powers  of  attorney  author- 
izing him  to  receive  service  of  process,  and  expressly  provides 
that  service  made  on  him  shall  be  deemed  personal  service  on 
the  company.  Held,  That,  as  such  service  was  personal  and  not 
constructive,  where,  in  an  action  against  the  A.  Insurance  Com- 
pany of  Newark,  N.  J.,  the  company's  name  was  correctly  shown 
on  the  face  of  the  summons  and  in  the  petition,  and  the  return 
recited  that  the  writ  was  served  on  the  "within  named  defend- 
ant," that  the  name  "New  Jersey"  was  omitted  from  the  return 
was  a  harmless  irregularity. 

Sufficiency  of  Complaint — Allegation  of  Ownership — Attacl<  after 
Judgment: 

After  judgment  had  been  rendered  the  company  questioned 
the  sufficiency  of  the  complaint  on  the  ground  that  the  insured 
had  not  specifically  alleged  ownership  of  the  property  at  the  time 
of  loss.  Held*  That  the  complaint  was  impervious  to  attack  on 
this  ground  after  Judgment  had  been  rendered. 

Same — Same — Preaumption : 

The  complaint  alleged  that  "he  made  application  ♦  ♦  ♦ 
for  insurance  ♦  ♦  ♦  on  his  dwelling  ♦  ♦  ♦  which  said 
property  was  then  owned  by  him  in  fee  simple."  The  company 
contends  that  this  is  not  sufficient  allegation  of  ownership  at 
time  of  loss.  Held*  That  facts  are  alleged  from  which  the  owner- 
ship of  the  property  at  the  time  of  the  loss  should  be  implied. 

[Judgment  for  insured  below.     Here  affirmed  against  company.] 
Cox  V.  American  Ins.  Co.  of  Newark,  N.  J.  (Kansas  City 
C.  A.) : 

119  Southwestern  Reporter  (June  23.  1909),  476. 


Negligence— Uae  of  Blow-Lamp— Submlsaion  to  Jury: 

In  an  action  to  recover  for  the  destruction  of  a  house  by  fire 
through  the  alleged  negligence  of  painters  in  removing  paint  with 
a  blow-lamp,  where  the  evidence  showed  that  a  blow-lamp  was 
the  practical  and  customary  method  of  removing  the  paint,  and 
that  the  owner  of  the  house  understood  that  such  method  would 
be  used,  it  was  not  error  to  refuse  to  submit  the  question  v/hether 
the  use  of  the  blow-lamp  constituted  negligence. 

Same — Same — I  natructiona : 

In  an  action  to  recover  for  the  destruction  of  a  house  through 
the  negligence  of  painters  in  removing  paint  with  a  blow-lamp, 
where  the  evidence  as  to  whether  it  was  a  windy  day  was  con- 
flicting, it  was  prejudicial  error  to  refuse  a  charge  that  if  the 
painters  or  their  employe  undertook  to  remove  the  paint  with  a 
blow-lamp  on  a  windy  day,  and  it  was  negligence  to  use  the  lamp 
on  a  windy  day,  and  the  company  suffered  damage  thereby,  the 
company  should  recover,  no  other  charge  being  given  on  the  sub- 
ject, though  the  court  charged  generally  that  the  painters  would 
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be  liable  if  the  fire  resulted  from  the  use  of  the  lamp  and  the 
employe  failed  to  exercise  due  care. 

[Judgment  for  painters  below.     Here  reversed  in  favor  of  com- 
pany.] 

Nebraska  Underwriters'  Ins.  Co.  v.   Fouke  et  al.    (Ark. 
S.  C): 

119  Southwestern  Reporter  (June  23,  1909),  261. 

Mutual  Company— Insolvency — ^Assessments — Limitations: 

The  court  of  a  sister  State  dissolved  a  mutual  insurance  cor- 
poration for  insolvency  and  appointed  a  trustee  for  the  creditors 
and  policyholders.  Nearly  six  years  thereafter  the  same  court 
made  an  assessment  against  the  policyholders.  The  directors  had 
made  monthly  assessments  against  the  policyholders  up  to  the 
time  of  the  dissolution,  the  amount  of  which  was  not  shown. 
About  eight  years  afterwards  the  trustee  sued  a  policyholder  for 
the  assessment  levied  by  such  court.  Held*  That  the  trustee,  to 
defeat  the  defense  of  limitations,  must  show  that  the  assessments 
made  by  the  directors  were  not  included  in  that  made  by  the 
court  and  thus  show  that  limitations  were  not  set  in  motion  by 
the  assessments  levied  by  the  directors. 

Same— Same — Same— Conclusiveness  of  Foreign  Judgment: 

A  judgment  of  the  court  of  a  sister  State,  fixing  the  amount 
of  an  assessment  against  the  policyholders  of  an  insolvent  mu- 
tual insurance  company  and  declaring  the  necessity  therefor,  does 
not  adjudicate  the  question  of  the  liability  of  the  policyholders 
for  such  assessments,  and  an  individual  policyholder,  when  sued 
for  the  assessment,  may  litigate  his  liability. 

[Judgment  for  member  below.     Here  affirmed  against  trustee.] 
Swing  v.  Arkadelphla  Lumber  Co.  (Ark.  S.  C.) : 

119  Southwestern  Reporter  (June  23,  1909),  265. 

Policy — Delivery  to  Mortgagee — Sufficiency: 

A  policy  delivered  to  a  mortgagee  with  the  consent  of  the 
insured  becomes  effective,  at  least  from  the  time  of  the  accept- 
ance of  the  application  for  insurance. 

Same — Option  Contract — Change  of  Title: 

Insured  entered  into  a  contract  with  one  P.  to  sell  him  his 
land,  upon  which  the  insured  building  was  located;  deed  to  be 
drawn  and  delivered  in  March  of  the  following  year.  One  thou- 
sand dollars  was  paid  upon  the  contract,  which  was  to  be  for- 
feited if  the  deal  was  not  closed.  The  contract  was  in  the  nature 
of  an  option,  and  nothing  had  been  done  thereunder  at  the  time 
of  the  fire.  On  the  1st  day  of  March,  when  the  option  was  to  be- 
come effective,  the  option  was  abandoned,  and  the  title  never 
passed  from  the  insured.  Held,  That  a  mere  option  contract  is 
not  within  the  provision  of  the  policy  against  change  of  title. 

Same — ^Terms  of  Contract — Presumption: 

A  policy  was  issued  upon  application  of  the  insured  and  deliv- 
ered to  the  mortgagee.  The  insured  instituted  action  against  the 
company  for  loss  under  the  policy.  The  original  policy  was  not 
then  in  possession  of  the  insured.    Held,  That  the  terms  of  this 
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contract  are  presumed  to  be  the  same  as  contained  in  the  usual 
form  of  policy. 

Same — Mortgage — Agent's  Knowledge  of  Intention — Waiver: 

The  policy  provided  for  forfeiture  if  the  property  was  incum- 
bered without  the  consent  of  the  company.  The  insured  sought 
to  avoid  the  effect  of  the  provision  by  averring  that  the  agent 
had  knowledge  of  his  intention  to  place  a  mortgage  after  the 
issue  of  the  policy.  Held,  That  the  knowledge  of  the  agent  of 
future  intentions  of  the  insured  is  not  binding  on  the  company. 

Authority  of  Agent— Waiver: 

A  soliciting  agent  of  an  insurance  company  has  no  authority 
to  waive  any  of  the  conditions  of  the  policy  as  written. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 
House  V.  Security  Fire  Ins.  Co.  (Iowa  S.  C.) : 

121  Northwestern  Reporter  (June  26,  1909),  509. 

Policy— ^Vacancy — Question  for  Jury: 

The  policy  stipulated  that  if  the  property  became  and  re- 
mained vacant  for  more  than  thirty  days,  there  could  be  no  re- 
covery. The  evidence  shows  that  the  house  was  abandoned  more 
than  thirty  days  before  the  fire,  with  the  intention  of  not  return- 
ing. A  greater  part  of  the  furniture  was  removed  and  the  win- 
dows were  boarded  up  to  prevent  destruction.  Other  evidence 
tends  to  show  that  certain  of  the  inmates  returned  to  the  house 
and  had  occupied  it  within  the  thirty  days  prior  to  the  fire. 
Heldf  That  it  was  error  for  the  court  to  take  the  question  from 
the  jury. 

[Judgment  for  Insured  below.    Here  reversed  In  favor  of  com- 
pany.] 

Roach  V.  Aetna  Ins.  Co.  (Minn.  S.  C.) : 

121  Northwestern  Reporter  (June  25,  1909),  613. 

Action  on  Policy — Occupancy — Pleading: 

The  ];)olicy  insured  a  certain  building  "while  occupied  for  the 
following  purposes:  (General  merchandise,  groceries  and  soda 
fount."  Upon  loss  of  the  building  by  fire  the  company  denied 
liability  on  the  ground  that  "said  building  was  used  for  a  gather- 
ing of  negroes,  to-wit,  at  a  public  dance  or  other  gathering,  and 
was  so  used  during  the  evening  Just  shortly  before  the  said  fire." 
Held,  That  the  plea  was  demurrable  because  it  in  no  way  denied 
that  the  building  was  occupied  for  the  purposes  specified  in  the 
policy. 

Same— Same— Same : 

In  an  action  upon  a  policy  insuring  a  building  "while  occu- 
pied" for  certain  purposes,  pleas  denying  the  use  of  the  building 
for  the  puri>oses  stated  in  the  policy  at  the  time  of  the  fire,  and 
averring  the  use  of  the  building  for  another  purpose  at  and  be- 
fore the  fire,  should  not  be  stricken  on  motion. 

[Judgment  for  insured  below.     Here  reversed  In  favor  of  com- 
pany.] 
Southern  Home  Ins.  Co.  v.  Murphy  et  al.  (Fla.  S.  C.) : 
49  Southern  Reporter  (June  26,  1909),  537. 
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Policy — Arbitration — Condition  Precedent: 

Covenants  in  fire  insurance  policies  for  appraisal  by  arbi- 
trators of  the  amount  of  the  loss  are  valid  and  binding  upon 
the  parties;  and  when  such  policies  further  provide  that  the  sum 
for  which  the  company  is  liable  shall  not  become  payable  until 
sixty  days  after  an  award  by  such  arbitrators  had  been  received 
by  the  company,  when  an  appraisal  has  been  required,  or  that  no 
suit  upon  the  policy  shall  be  sustainable  until  after  full  compli- 
ance by  the  insured  with  all  of  such  requirements,  then  such  arbi- 
tration and  award  are  conditions  precedent  to  the  right  of  the 
insured  to  an  action  upon  such  policy,  where  the  company  has 
demanded  such  arbitration  and  award. 

[Judgment  for  insured  below.    Here  reversed  in  favor  of  com- 
pany.] 

Southern  Home  Ins.  Co.  v.  Faulkner  et  ux.  (Fla.  S.  C.) : 

49  Southern  Reporter  (June  26,  1909),  542. 

Policy — Property  Covered: 

A  fire  policy  insured  $3,000  on  a  frame  corrugated  iron  build- 
ing and  additions  occupied  as  a  quartz  mill,  situated  in  a 
specified  mining  district,  and  $2,000  on  an  electric  motor  and  con- 
nections, "all  while  contained  in  the  above  described  quartz  mill 
building."  Held,  That  such  policy  did  not  cover  a  motor  of  dif- 
ferent size,  kept  by  insured  in  a  power  house  detached  from  the 
mill  building,  and  some  1,250  feet  distant  therefrom,  connected 
with  it  only  by  electric  wiring  used  to  transmit  power  and  light 
to  the  mill  building  and  mines. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Meriwether  v.  Phenix  Ins.  Co.  (Kansas  City  C.  A.) : 

119  Southwestern  Reporter  (June  29,  1909),  586. 

Policy — Risk: 

In  an  action  to  recover  amount  of  a  fire  insurance  policy. 
Held,  That  "lumber  manufactured  or  in  course  of  manufacture/' 
covered  lumber  in  process  of  manufacture  for  cradles  and  wash- 
ing machines. 

[Judgment  for  insured.] 
Kreutzinger  v.  Standard  (Can.  S.  C.) : 
13  O.  W.  R.,  645 ; 
29  The  Canadian  Law  Times  (June,  1909),  €38« 

8al«  of  Insured  Property — Rights  of  Vendee  and  Vendor: 

Action  on  a  fire  insurance  policy.  T  agreed  to  sell  to  D. 
Held,  That  on  D  going  into  possession,  T  had  no  insurable  in- 
terest, and  cannot  recover.  D  cannot  recover  because  the  in- 
surance company's  consent  to  the  transfer  has  not  been  obtained. 
It  made  no  difference  that  D  had  tried  to  get  the  local  agent  to 
consent,  but  did  not  owing  to  the  latter's  absence  from  his  office. 

[Judgment  for  company.] 

Trotter  v.  Calgary  (Can.  S.  C.) : 

10  W.  L.  R.,  267  ; 

29  The  Canadian  Law  Times  (June,  1909),  633. 
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Policy— Waiver— Iron-Safe  Clauae: 

A  fire  policy  required  insured  to  keep  a  set  of  books  showing 
a  complete  record  of  all  purchases  and  sales,  and  in  case  of  loss 
to  produce  such  books,  together  with  an  itemized  inventory  of 
the  stock,  etc.,  and  provided  that  a  failure  in  either  respect 
would  avoid  the  policy.  Held,  That  where  insured's  books  and 
inventories  were  burned  and  could  not  be  produced,  and  the 
company's  adjuster  with  knowledge  thereof  requested  insured 
to  call  in  assistance  and  inventory  the  remaining  stock  and  se- 
cure duplicates  of  the  invoices  as  far  as  possible,  there  was  a 
waiver  of  the  requirement  as  to  the  books  and  inventories. 

Same — Same — Additional  Inaurance: 

A  provision  of  a  fire  policy  rendering  it  void  on  insured's 
obtaining  additional  insurance  may  be  waived. 

Same — Same — Effect  of  Previous  Denial  of  Liability: 

The  adjuster,  in  a  conversation  with  insured,  told  her  that 
one  of  her  policies  was  void  because  of  additional  insurance  she 
had  taken  out  upon  the  property.  Subsequently  insured  was 
allowed  to  make  proofs  of  loss  under  a  policy  which  would  have 
been  forfeited  because  of  a  breach  of  the  iron-safe  clause,  had 
forfeiture  not  been  waived  by  such  proof  of  loss.  The  company 
sought  to  avoid  the  effect  of  this  waiver  because  of  the  state- 
ment, by  the  adjuster,  that  the  policy  was  void  because  of  the 
additional  insurance.  Held,  That  the  statement,  that  the  addi- 
tional insurance  avoided  the  policy,  did  not  defeat  the  waiver 
of  the  iron-safe  clause. 

Same — Non-Waiver  Clauae— Construction : 

The  policy  provided  further  that  the  company  shall  not  be 
held  to  have  waived  any  provision  or  condition  of  the  policy  by 
any  act  or  requirement  upon  its  part  relating  to  the  determina- 
tion of  the  extent  of  the  loss  or  liability  of  the  company,  and 
the  provision  is  relied  upon  to  defeat  the  waiver  claimed  by 
the  insured.  This  provision  evidently  means  that  no  waiver 
shall  be  predicated  upon  any  action  that  the  company  may  right- 
fully take  for  the  purpose  of  ascertaining  its  liability  or  the 
extent  thereof. 

Same — Same — Waiver: 

A  non-waiver  clause  In  a  fire  policy  may  be  waived  by  the 
insurance  company. 

Pleading — Inconsistent  Defenses — Statute : 

In  her  reply  the  insured  pleaded  a  waiver  of  the  iron-safe 
clause,  and  as  an  additional  reason  why  the  company  could  not 
Insist  upon  the  production  of  the  books  and  inventories,  that 
It  had  denied  liability,  and  that  she  had  relied  thereon.  Held, 
That  Inconsistent  defenses  may  be  pleaded  in  the  answer  or  re- 
ply, and  the  pleading  amounted  to  nothing  more.  Code,  Iowa, 
Sec.  3620. 

Policy — Additional  Insurance — ^Waiver: 

The  provision  of  a  fire  policy  forbidding  additional  Insur- 
ance was  waived,  where  the  company's  agent,  having  placed 
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the   insurance,  secured  another  policy  for  insured  in  another 
company  for  which  he  was  also  agent 

Same — Same — Evidence  Considered: 

The  insured  owned  millinery  stock  in  two  different  towns, 
both  of  which  were  insured.  The  company's  agent  with  full 
knowledge  of  the  conditions  procured  from  the  company  a  per- 
mit to  remove  the  goods  from  one  town  to  the  store  in  the  oUier 
town.  The  difTerent  stocks,  however,  were  kept  separated  and 
apart.  Heldf  That  it  could  not  be  claimed  that  additional  insur- 
ance had  been  placed  on  the  stock,  and,  if  such  were  the  case, 
the  company  would  be  estopped  to  rely  on  it  as  a  defense  because 
of  the  knowledge  of  the  agent 

[Judgment    for    insured    below.      Here    afflrmed    against    com- 
pany.] 

Henderson  v.  Standard  Fire  Ins.  Co.  of  Iowa  (Iowa  S.  C.) : 

121  Northwestern  Reporter  (July  2,  1909),  714. 


Measure  of  Damage — Evidence — Value: 

A  part  owner  of  a  stock  of  goods  destroyed  by  fire,  who  has 
clerked  about  two  years  in  the  store  and  assisted  in  taking  an 
invoice  of  them,  may  testify  as  to  their  value;  the  weight  of  his 
testimony  being  for  the  Jury. 

By-Laws— Arbitration — Waiver: 

A  provision  for  arbitration  of  loss,  contained  in  the  by-laws 
of  a  mutual  insurance  company,  is  waived  by  the  failure  of  the 
company  to  take  the  initiative  step  by  appointing  an  arbitrator 
and  requesting  the  insured  to  do  likewise. 

Policy — Forfeiture — Rule  of  Construction: 

Every  provision  in  an  insurance  policy,  the  breach  of 
which  involves  a  forfeiture  of  the  rights  of  the  insured,  is 
strictly  construed,  and  doubts  as  to  construction  should  be  re- 
solved in  his  favor. 

Same— Additional   Insurance — Rider — Waiver: 

An  insurance  policy  provided  that,  "unless  otherwise  pro- 
vided by  agreement  indorsed  hereon,  or  added  hereto,"  the 
policy  should  be  void,  if  the  insured  then  had  or  should  thereafter 
procure  additional  insurance.  A  rider  clause  added  to  the  policy 
at  the  time  it  was  issued  provided  that:  *'If  at  the  time  of  the 
fire  the  whole  amount  of  insurance  on  the  property  covered  by 
this  policy  shall  exceed  75  per  cent,  of  the  actual  cash  value 
thereof,  this  company,  in  case  of  loss  or  damage,  shall  not  be 
liable  to  pay  more  than  its  pro  rata  share  of  said  75  per  cent, 
of  the  actual  cash  value  of  such  property;  and  should  the 
whole  insurance  at  the  time  of  the  fire  exceed  the  said  per  cent., 
a  pro  rata  return  of  premium  on  such  excess  of  insurance  from 
the  time  of  the  fire  to  the  expiration  of  this  policy  shall  be  made 
on  the  surrender  of  the  policy."  The  warranty  in  the  application 
for  insurance  that  there  was  no  other  insurance  on  the  property 
was  false.  Held,  That  the  rider  clause  constituted  a  consent  to 
the  prior  insurance  and  a  waiver  of  a  forfeiture  clause  in  the 
policy. 
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Action  on  Policy — Ittuet — Instruction: 

Where  the  company  admitted  the  issuance  of  the  policy, 
and  the  undisputed  evidence  established  the  loss  of  the  property 
insured,  the  charge  was  not  objectionable  because  it  submitted 
no  issue  to  the  jury  except  the  question  of  damages. 

[Judgment    for    insured    below.      Here    afBrmed    against    com- 
pany.] 

Bolte  et  al.  v.  Equitable  Fire  Assn.  (S.  D.  S.  C): 

121  Northwestern  Reporter  (July  2,  1909),  773. 


Policy— Waiver — Otiier  insurance: 

A  local  agent  of  an  insurance  company,  with  authority  to 
issue  ];)olicies  and  consummate  the  contract,  who  is  informed  at 
the  time  a  policy  is  issued  that  there  is  a  certain  amount  of 
other  insurance  to  be  carried  on  the  property,  and  issues  the 
policy  without  indorsing  the  consent  of  the  company  thereto, 
waives  the  condition  in  a  standard  form  policy  requiring  the  fact 
of  concurrent  insurance  to  be  indorsed  thereon. 

Same— Same — Increased  Premium: 

A  policy  of  insurance  covering  a  stock  of  merchandise  con- 
tained the  usual  condition  that  it  should  be  in  force  only  while 
the  property  was  located  at  a  certain  place.  The  stock  was 
afterwards  removed  to  another  location,  where  the  rate  of  pre- 
mium  was  higher.  The  company  was  duly  notified  of  the  re- 
moval, with  the  request  that  the  policy  be  canceled  and  the 
unearned  premium  returned.  It  replied  by  letter  suggesting  that 
the  insured  see  the  local  agent  of  the  company  and  have  the 
policy  transferred  to  the  new  location.  The  insured  thereupon 
saw  the  local  agent,  who  orally  agreed  to  a  transfer  of  the 
policy.  The  company  retained  the  unearned  premium.  Held* 
That  the  company  was  bound  by  the  act  of  its  agent,  and  that 
the  failure  of  the  company  or  its  agent  to  notify  the  insured  of 
the  increased  rate  of  premium  and  demand  payment  therefor 
was  a  waiver  of  the  higher  rate. 

(Judgment   for  company   below.     Here   reversed   against   com- 
pany.] 

Hulen  V.  National  Fire  Ins.  Co.  of  Hartford,  Conn.  (Kansas 
S.  C): 

102  Pacific  Reporter  (July  5.  1909),  62. 


Oral  Contract— Validity: 

An  oral  contract  for  insurance  is  valid. 

Policy — Renewal — Insufficiency: 

The  company's  agent  visited  insured  while  he  was  ill  to  re- 
new some  policies,  when  insured  stated  that  he  wanted  to  renew 
a  policy  on  his  bam,  and  the  agent  wrote  the  word  "renew"  or 
"renewed"  in  a  memorandum.  The  Insured  said  he  would  shortly 
call  at  the  ofiSce  and  receive  the  policy,  but  he  forgot  to  do  so 
until  the  bam  was  burned.  It  was  the  custom  of  policyholders 
to  order  renewals  and  shortly  after  sign  an  application  and 
take  out  the  policy  as  of  the  date  of  expired  policy.   Held.  That 
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no  contract  of  Insurance  was  ever  made  by  the  insured  with  the 

company,  so  that  he  could  not  recover  for  the  loss  of  his  bam. 

[Judsrment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Shepard  v.  Boone  County  Home  Mut  Fire  Ins.  Co.  (Kansas 
City  C.  A.) : 

119  Southwestern  Reporter  (July  7,  1909),  984. 

Contracts — Ultra  Vires — Injunction: 

If  a  corporation,  engaged  in  a  business  that  is  affected  with 
a  public  interest,  contracts  to  enter  upon  a  line  of  conduct  in  re- 
spect to  such  business  that  tends  to  affect  such  public  interest 
Injuriously,  and  is  contrary  to  public  policy,  such  contract  is  ultra 
vires,  and  such  corporation  may  be  restrained  in  equity  at  the 
sr.it  of  the  Attorney  General,  without  regard  to  whether  or  not 
actual  injury  has  resulted  to  the  public. 

Insurance  Business — Public  Interest: 

The  Attorney  General  filed  an  information  praying  for  a 
decree  adjudging  a  certain  agreement  in  writing,  entered  into 
by  the  defendant  fire  insurance  companies,  to  be  void  as  an 
ultra  vires  act  injurious  to  the  public.  The  companies  deny 
that  they  are  engaged  in  a  business  affected  with  public  inter- 
est. Held*  That  by  the  enormous  extension  of  this  business,  by 
its  concentration  in  the  hands  of  immense  corporations,  by  state 
regulations  that  amount  to  privileges,  and  by  its  practically  uni- 
versal employment  as  a  collateral  security  for  debts,  the  business 
has  become  one  in  which  the  interest  of  the  public  is  directly 
involved.  The  collateral  security  of  mortgage  debts  would  alone 
suffice  to  attach  a  public  interest  to  the  business  in  quest,Ion, 
since  it  vitally  concerns  credit  as  a  factor  in  modern  business. 

Contract  to  Regulate  Rates — Ultra  Vires: 

A  contract  in  restraint  of  trade,  entered  into  by  fire  insur- 
ance companies,  the  necessary  effect  and  the  actual  result  of 
which  is  to  control  such  business  within  a  certain  area,  and 
within  such  area  to  fix  and  regulate  prices,  and  to  limit  or 
eliminate  competition  to  the  injury  of  the  public,  is  contrary  to 
public  policy,  and  ultra  vires  such  corporations,  and  may  be  re- 
strained in  equity  at  the  suit  of  the  Attorney-General. 

Same — Equity — Jurisdiction:  ^ 

The  rule  in  equity  that  contracts  in  restraint  of  trade  are 
merely  unenforceable  does  not  require  that  the  parties  so  con- 
tracting be  deemed  to  be  immune  from  ordinary  equitable  reme- 
dies, when  their  violation  of  the  public  policy  is  directed  at,  and 
actually  works,  a  public  injury. 

[Judgment  for  companies  below.     (70  N.  J.  Eq.,  291 ;   61   AtL, 
705.)     Here  reversed  against  company.] 

McCarter,  Atty.-Gen.  v.  Firemen's  Ins.  Co.  et  al.    (N.  J. 
C.  E.  A.) : 

73  AUantIc  Reporter  (July  8,  1909),  80. 

Policy — Change  of  Title — Forfeiture: 

Where,  when  a  policy  of  fire  insurance  was  issued  upon  a 
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house,  the  title  thereto  was  in  the  insured,  and  the  policy  con- 
tained a  condition  that,  unless  provided  otherwise  by  agreement 
Indorsed  thereon  or  added  thereto,  it  should  become  void  *'if  any 
change,  other  than  by  the  death  of  the  insured,"  took  place  in 
the  title  of  the  subject  of  insurance,  the  subsequent  conveyance 
by  the  insured  of  the  title  to  another  to  secure  the  payment  of  a 
debt  due  him  for  the  construction  of  the  house,  without  the  con- 
sent of  the  insurance  company,  indorsed  on  or  added  to  the 
policy,  was  such  a  violation  of  the  inhibition  against  a  change 
in  the  title  as  by  the  terms  of  the  policy  rendered  it  void. 

Same — Waiver — Authority  of  Agent: 

Where  the  policy  also  provided  that  "no  officer,  agent,  or 
other  representative  of  this  company  shall  have  the  power  to 
waive  any  provision  or  condition  of  this  policy,  except  such  as  by 
the  terms  of  this  policy  may  be  the  subject  of  agreement  in> 
dorsed  hereon  or  added  hereto,  and  as  to  such  provisions  and 
conditions  no  officer,  agent,  or  representative  shall  have  such 
power  or  be  deemed  or  held  to  have  waived  such  provisions  or 
conditions,  unless  such  waiver,  if  any,  shall  be  written  upon  or 
atached  hereto,  nor  shall  any  privilege  or  permission  affecting 
the  insurance  under  this  policy  exist  or  be  claimed  by  the  in- 
sured unless  so  written  or  attached,"  the  agent  representing  the 
company  when  the  policy  was  issued  had  no  power  to  bind  the 
company  by  then  giving  a  parol  permission  for  the  making  of 
such  security  deed. 

Parol  Contract — Statute: 

Ga.  Civ.  Code,  Sees.  2022,  2089,  requires  that  a  Are  Insurance 
contract  must  be  in  writing.  The  agent  of  the  company  gave 
parol  permission  for  the  making  of  a  security  deed.  Held,  That 
under  the  statute  such  a  contract  could  not  be  made  partly  in 
writing  and  partly  in  parol,  and  the  oral  agreement  of  the  agent 
was  not  binding  on  the  company. 

Policy — Change  of  Title — Knowledge  of  Company-^Estoppel : 

The  policy  stipulated  that  any  change  in  title  without  the 
consent  of  the  company  would  be  cause  for  forfeiture.  The 
property  insured  was  a  house,  which  the  insurance  company,  at 
the  time  the  policy  was  issued,  knew  the  insured  was  under  a 
moral  and  legal  obligation  to  convey  to  another  to  secure  the 
pajrment  of  a  debt  contracted  for  its  construction.  Held,  That 
the  issuance  of  the  policy  with  such  knowledge  did  not  estop  the 
company,  when  an  action  was  brought  upon  the  policy  to  recover 
for  a  loss,  from  insisting  that  the  policy  was  rendered  void  when 
such  a  conveyance  of  the  insured  property  was  made  without  the 
consent  of  the  company  thereto  having  been  obtained  and  ex- 
pressed as  the  policy  required. 

[Judgment  for  Insured  below.    Here  reversed  in  favor  of  com- 
pany.] 

Athens  Mut.  Ins.  Co.  v.  Evans  (Ga.  S.  C.) : 

64  Southeastern  Reporter  (July  10,  1909),  993. 

Foreign  Company — Service  of  Process — Managing  Agent: 

A  foreign  insurance  company  had  a  managing  agent  in  New 
York  up  to  November  10,  1908,  when  he  wrote  to  the  company: 
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"We  hereby  give  you  notice  of  the  termination  of  the  agreement 
or  contract  existing  between  your  company  and  this  agency, 
which  provides  in  paragraph  6  that  it  [the  contract]  may  be  ter- 
minated at  any  time  by  either  party  hereto  giving  written  notice 
to  the  other.  ♦  *  *  When  our  successor  *  *  *  is  ap- 
pointed,  we  will  do  everything  we  can  to  facilitate  the  transfer  of 
such  records  as  may  be  of  assistance  to  him.  We  will  forward 
you  daily  reports  on  business  in  process  in  our  office,  and  final 
account  and  supplies  as  soon  as  practicable."  No  successor  had 
been  appointed  on  November  27th  following,  when  summons  was 
served  on  such  agent;  nor  had  the  records  in  his  possession  been 
transferred,  though  there  remained  business  In  process  of  ad- 
justment Held,  That  such  letter  did  not  constitute  a  termina- 
tion of  the  agent's  authority,  and  that  service  on  him  as  man- 
aging agent,  authorized  by  N.  Y.  Code  Civ.  Proc.,  Sec.  432,  par.  3, 
bound  the  company. 

[Order  vacating  Judgment   against   company   below.     Here   re- 
versed against  company.] 

Rath  V.  Ohio  German  Fire  Ins.  Co.  of  Toledo,  Ohio  (N.  Y. 
S.  C,  App.  Div.) : 

117  New  York  Supplement   (July  12,  1909),  382. 

Policy — Construction — Additions: 

A  fire  policy  insured  machinery,  tools,  etc.,  and  all  build- 
ing material  while  contained  in  one  story  frame  metal  roof  build- 
ing, and  its  "additions"  thereto  attached,  and  while  stacked  on 
yard  within  100  feet  of  the  above  described  mill,  situated,  etc. 
Held,  That  a  brick  boiler  house  located  27  feet  from  the  mill 
and  connected  with  it  by  steam  and  sawdust  and  shavings  pipes 
constituted  an  "addition"  within  the  terms  of  the  policy,  and  that 
lumber  and  shingles  piled  within  100  feet  of  the  boiler  house, 
though  not  within  that  distance  of  the  mill  building,  was  cov- 
ered by  the  policy. 

Same— Same: 

Where  a  policy  covered  building  material  stacked  in  a  mill- 
yard  100  feet  from  the  mill  building  and  its  "additions,"  material 
burned  while  piled  in  an  open  shed  within  such  radius  was 
covered. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 

Georgia  Home  Ins.  Co.  v.  Mayfield  Planing  Mills; 
Hanover  Fire  Ins.  Co.  of  City  of  New  York  v.  Same  (Ky. 
C.  A.) : 

119  Southwestern  Reporter  (July  14,  1909),  1190. 


Contract-^Rule  of  Construction: 

The  rule  that  insurance  contracts  will  not  be  construed 
strictly  against  the  company,  but  will  be  construed  as  other  con- 
tracts, does  not  conflict  with  the  general  rule,  governing  the  con- 
struction of  all  contracts,  that,  where  doubt  exists  as  to  the 
meaning  of  a  contract  prepared  by  one  party  on  the  faith  of 
which  the  other  has  incurred  obligation,  that  construction  should 
be  adopted  which  will  be  favorable  to  the  latter  party. 
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Same-— Same: 

The  mutual  intention  of  the  parties  to  a  contract  dt  Insur- 
ance must  govern  its  construction,  where  that  can  be  reasonably 
deduced  from  the  contract  itself;  but,  where  the  contract  is  so 
expressed  as  to  be  susceptible  of  two  interpretations,  that  inter- 
pretation will  be  adopted  which  will  uphold,  rather  than  defeat, 
the  validity  of  the  contract. 

Policy — Earthquake— Liability  of  Company: 

A  fire  policy,  stipulating  that  the  company  shall  not  be  liable 
for  loss  caused  directly  or  Indirectly  by  invasion,  civil  war,  etc., 
"or  (unless  fire  ensues  and  in  that  event  for  the  damage  by  fire 
only)  by  explosion  of  any  kind  *  *  *  or  the  bursting  of  a 
boiler,  or  earthquake,  or  hurricane,  or  lightning;  but  liability  for 
direct  damage  by  lightning  may  be  assumed  by  specific  agree- 
ment"— does  not  exempt  the  company  from  liability  for  loss  from 
fire  caused  by  an  earthquake,  which  fire  originated  in  the  build- 
ing containing  the  property  insured  or  spread  from  its  point  of 
origin  until  it  reached  the  property  insured;  but  for  direct  loss 
caused  by  an  earthquake  the  company  is  not  liable. 

Fire  Protection — Contract: 

Where  an  insurance  company  expects  to  rely  on  a  constant 
and  ever-ready  water  supply  for  the  extinguishment  of  fires,  it 
must  clearly  provide  therefor  in  its  policies. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
McBvoy  V.  Security  Fire  Ins.  Co.  (Md.  C.  A.) : 
73  Atlantic  Reporter  (July  14,  1909),  157. 

Policy — Cancellation — Notice  to  Agent: 

The  agent  of  insured  had  full  power  to  place  a  large  line  of 
insurance  in  various  companies,  with  power  to  cancel  the  policies 
and  replace  them  without  special  authority,  and  correct  the  ex- 
piration book  every  six  months.  Held^  That  he  was  the  proper 
person  on  whom  the  insurance  company  might  serve  notice  of 
cancellation  of  policies  procured  for  his  principal. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Standard  Leather  Co.  v.  Ins.  Co.  of  North  America  (Pa. 
S.  C.) : 

78  Atlantic  Reporter  (July  15,  1909),  216. 

Principal  and  Agent-^Unauthorized  Act-^Ratificatlon: 

The  agent  had  authority  to  issue  policies  and  sign  insurance 
binders.  A  clerk  In  his  office,  who  had  no  authority  to  sign  either 
for  the  agent  or  company,  did  sign  a  binder,  subject  to  the  ap- 
proval of  the  agent  It  appears  that  the  agent  learned  of  the 
transaction  shortly  afterwards  and  that  he  never  repudiated  the 
signature,  but  directed  the  risk  to  be  canceled  under  the  terms 
of  the  agreement.  Held,  That  this  was  an  affirmance  of  the  sig- 
nature of  the  clerk.  One  who  knows  that  his  agent  has  under- 
taken to  do  for  him  what  he  is  not  authorized  to  do  is  bound 
to  repudiate  the  act  promptly,  and,  if  he  does  not  do  so,  and  es- 
pecially if  he  does  anything  by  way  of  affirmance  of  the  act,  he 
cannot  afterwards  repudiate  it 
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Policy—- Cancellation — Notice  to  Agent: 

An  agent  of  the  insured  had  general  powers  to  place  insur- 
ance in  various  companies,  with  power  to  cancel  and  replace  the 
policies  with  others,  to  keep  an  expiration  book,  and  to  correct 
the  same  every  six  months.  Held,  That,  so  long  as  the  line  of 
insurance  is  not  completed,  an  insurance  company  may  serve  no- 
tice of  cancellation  of  a  policy  procured  by  such  agent  for  his 
principal  upon  the  agent. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Standard  Leather   Co.   v.  Allemannia  Fire  Ins.  Co.    (Pa. 

S.  C.) : 

73  AUanUc  Reporter  (July  15,  1909),  192. 

Policy — Earthquake — Proximate  Cause: 

A  fire  policy  insured  property  against  all  direct  loss  or  dam- 
age by  fire,  except  as  otherwise  provided  in  the  policy;  one  of 
the  exceptions  being  against  loss  caused  directly  or  indirectly 
by  earthquake.  The  property  located  in  San  Francisco  was 
wholly  destroyed  by  fire  on  April  19,  1906,  but  the  insurance  com- 
pany pleaded  that  the  loss  would  have  been  prevented  by  the  use 
of  the  city's  water  supply  had  not  such  use  been  rendered  un- 
available by  the  breaking  of  the  city's  water  mains  by  an  earth- 
quake shock  on  the  preceding  day.  Held,  That  the  loss  was 
not  "caused  directly  or  indirectly  by  earthquake,"  within  the  ex- 
ception, and  that  the  fire,  and  not  the  earthquake,  was  the  proxi- 
mate cause  thereof. 

[Judgment    for    insured    below.      Here    affirmed    against    com- 
pany.] 

Commercial  Union  Assur.  Co.,  Ltd.  v.  Pacific  Union  Club 

(U.  S.  C.  C.  A.,  9th  Cir.) ; 
Norwich  Union  Fire  Ins.  Soc.  v.  Same; 
Alliance  Assur.  Co.,  Ltd.,  v.  Same: 

169  Federal  Reporter  (July  15,  1909),  776,  778. 

Pol  icy — Earthquake — Proxi  mate  Cause : 

A  fire  policy  exempted  against  loss  caused  directly  or  indi- 
rectly by  earthquake,  or  when  the  property  Is  endangered  by  fire 
in  nighboring  premises,  or  unless  fire  ensues,  and  in  that  event 
for  the  damages  by  fire  only  or  by  explosion  of  any  kind.  The 
insured's  property  was  destroyed  by  fire  following  the  San 
Francisco  earthquake,  and  the  court  charged  that  If  the  earth- 
quake directly  or  indirectly  caused  the  fire  in  one  of  several  spe- 
cified places  in  the  city,  and  any  one  or  more  of  such  fires  so 
caused  spread  by  fiame,  spark,  or  heat  and  burned  uninterruptedly 
from  building  to  building  or  from  block  to  block  until  any  one 
or  more  of  them  reached  and  destroyed  insured's  property,  then 
the  jury  should  find  for  the  insurance  company,  their  determina- 
tion being  limited  to  the  origin  of  the  fires  by  which  insured's 
property  was  destroyed,  and  if  the  fires  by  which  It  was  de- 
stroyed, no  matter  at  what  point  or  from  where  they  started, 
were  caused  by  the  earthquake,  insured  could  not  recover.  The 
court  also  charged  that  if  the  fire  originating  on  premises  named 
ensued  on  an  explosion,  and  such  fire  destroyed  insured's  prop- 
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erty,  then  insured  was  entitled  to  recover,  unless  his  property 
was  destroyed  directly  or  indirectly  by  the  earthquake;  but 
if  the  earthquake  was  the  proximate  and  efficient  cause  of  the 
fire,  the  company  would  not  be  liable,  though  the  means  by 
which  the  earthquake  caused  the  fire  was  an  explosion.  Held* 
Erroneous  as  eliminating  the  question  whether  the  fires  which 
were  started  by  the  earthquake  extended  "at  once"  to  the  insured 
property,  and  whether  there  were  new  and  intervening  causes 
between  fires  and  the  burning  of  the  property,  such  as  explosion, 
back-fire,  dynamiting,  and  the  course  or  force  of  the  wind. 

[Judgment   for  company   below.     Here   reversed   against   com- 
pany.] 

Richmond  Coal  Co.  v.  Commercial  Union  Assur.  Co.  (U.  S. 
C.  C.  A..  9th  Cir.) : 

169  Federal  Reporter  (July  15,  1909).  746. 

Policy— Cancellation — Return  of  Premiums — ^Waiver: 

A  fire  insurance  policy  provided  that  it  could  be  canceled 
at  any  time  by  the  company  giving  five  days'  notice,  and  soon 
after  the  company  was  notified  of  the  insurance  the  local  agent 
was  notified  to  cancel  and  return  the  policy,*  and  wrote  insured, 
inclosing  the  company's  letter  and  a  check  for  the  premium 
paid.  Insured  received  this  letter  more  than  five  days  before  the 
fire,  and  retained  the  check  till  afterwards  without  objection  and 
without  demanding  a  tender  of  the  actual  money  for  the  un- 
earned premium.  Held,  To  show  an  actual  cancellation  of  the 
policy  by  the  company,  and  that,  if  it  was  the  company's  duty 
to  tender  the  actual  money  for  the  premium,  insured  had  waived 
the  right  to  object  that  this  was  not  done. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Phenix  Ins.  Co.  of  Brooklyn  v.  Hunter  (Miss.  S.  C.) : 

49  Southern  Reporter  (July  17,  1909),  740. 


Policy— Ownership— Estoppel : 

Where  a  pplicy  of  fire  insurance  contained  a  stipulation  that 
it  should  be  void  if  the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  In  fee  simple,  but  at  the  time 
the  application  for  insurance  was  made  the  company,  through  its 
agent,  knew  that  the  applicant  did  not  own  the  land  on  which 
the  building  sought  to.  be  insured  was  situated,  the  company,  In 
defending  an  action  on  the  policy,  will  be  estopped  from  setting 
up  the  non-compliance  of  the  insured  with  this  condition  of 
the  policy. 

Same— Knowledge  of  Clerk — Notice: 

An  agent  of  an  Insurance  company  fully  authorized  to  make 
out  and  issue  policies  of  insurance  has  power  to  employ  clerks 
in  the  ordinary  business  of  the  agency;  and,  if  such  clerk  solicits 
insurance,  and  a  policy  of  insurance  is  duly  issued,  knowledge  of 
facts  material  to  the  risk  acquired  by  the  clerk  in  the  solicitation 
and  prior  to  the  issuance  of  the  policy  is  notice  to  the  insurance 
company. 

1909-6 
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Same— Failure 'to  Read^^Forfeitu re— Estoppel: 

The  policy  stipulated,  that  if  the  property  were  on  ground 
owned  by  the  insured  in  fee  simple,  it  would  be  void.  The 
agent  who  issued  the  policy  was  informed  that  the  property  was 
on  leased  land,  but  he  failed  to  note  the  fact  on  the  policy.  It 
was  shown  that  the  insured  failed  to  read  his  policy  when  it  was 
delivered  to  him,  and  the  company  claims  that  this  negligence 
on  his  part  should  defeat  his  right  to  recover.  Held*  That  the 
failure  of  the  insured  to  read  his  policy,  and  to  observe  the  com- 
pany's omission  in  this  respect.  Is  not  such  laches  as  will  defeat 
his  recovery  on  the  policy  by  destroying  the  estoppel  of  the 
company  to  dispute  the  validity  of  the  contract  of  insurance. 

Same— Ownership— Estoppel : 

Where  a  tenant  rents  land  from  year  to  year  under  a  ver- 
bal contract  with  his  landlord  that,  in  consideration  of  the  pay- 
ment of  an  annual  rental,  the  tenant  may  occupy  the  premises 
and  erect  thereon  a  building  which  is  to  be  the  property  of 
the  tenant  and  removable  by  him,  and  where  such  tenant  erects 
a  building  and  in  his  application  for  insurance  notifies  the  au- 
thorized agent  of  the  insurance  company  that  the  building  is  on 
"leased  ground,"  such  information  is  sufficient  to  put  the  in- 
surance company  on  notice  of  the  character  of  his  interest  in 
the  building,  and  effectual  to  estop  the  insurance  company  from 
setting  up  as  a  defense  the  stipulation,  in  the  policy  that  the 
contract  of  Insurance  was  to  be  invalid  if  the  building  which 
was  the  subject  of  insurance  was  not  on  ground  owned  by  the 
insured  in  fee  simple. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Springfield  F.  &  M.  Ins.  Co.  v.  Price  (Ga.  S.  C): 

64  Southeastern  Reporter  (July  17.  1909).   1074. 

Policy — Concealment  after  Loss — Materiality: 

The  policy  provided  that  "this  entire  policy  shall  be  void  if 
the  insured  has  concealed  or  misrepresented,  in  writing  or  other- 
wise, any  material  fact  or  circumBtance  concerning  this  insurance 
or  the  subject  thereof,  or  if  the  interest  of  the  insured  in  the 
property  be  not  truly  stated  herein,  or  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  matter  relating  to 
this  insurance  or  the  subject-matter  thereof,  whether  before  or 
after  a  loss."  After  the  loss,  the  insured,  in  a  statement  to  the 
company,  falsely  swore  that  he  had  kept  small  quantities  of 
whiskey  and  liquors  in  his  building  for  his  own  private  use, 
whereas  he  had  used  the  premises  for  the  unlawful  purpose  of 
selling  intoxicating  liquors.  Upon  motion  of  insured's  attorney, 
this  plea  was  struck  out  as  tendering  an  immaterial  issue.  Held, 
That  the  insured,  having  accepted  a  policy  from  the  company 
containing  such  a  provision,  could  not  object  to  the  right  of 
the  company  to  base  its  defense  on  the  provision,  and  that  it 
was  error  for  the  court  to  strike  out  this  defense  as  Imma- 
terial. 

Right  to  Contract — Constitutional  Protection: 

All  parties  litigant  who  are  sui  juris,  including  insurance 
companies  and  persons  having  property  insured  as  well  as  others. 
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in  the  eyes  of  the  law,  before  the  court,  stand  upon  an  equal 
footing,  entitled  to  equal  rights  and  protection,  and  none  to 
special  privileges.*  All  parties  are  free  to  make  whatever  con- 
tracts they  please,  so  long  as  no  fraud  or  deception  is  practiced 
and  the  contract  is  legal  in  all  respects. 

Pol  icy — Defenses : 

Where  a  party  voluntarily  accepts  a  flre  insurance  policy 
from  an  insurance  company,  no  fraud  or  deception  being  prac- 
ticed, in  an  action  brought  upon  such  policy  the  insurance  com- 
pany may  base  its  defense  to  such  action  upon  the  failure  of  the 
insured  to  comply  with  any  of  the  provisions  of  such  policy,  pro- 
vided the  same  are  lawful. 

Same — Examination  of  Insured: 

A  requirement  in  a  policy  of  fire  insurance  that  the  insured 
shall  submit  to  an  examination  under  oath  touching  the  matters 
relating  to  the  risk  assumed  by  the  company  and  the  destruction 
of  the  property  insured  is  binding  and  valid  and  a  refusal  to 
comply  with  this  condition  will  preclude  the  insured  from  recov- 
ering upon  the  policy,  where  it  provides  that  no  suit  can  be 
sustained  until  after  a  compliance  with  such  condition. 

[Judgment  for  Insured  below.     Here  reversed  in  favor  of  com- 
pany.] 
Southern  Home  Ins.  Co.  v.  Putnal  (Fla.  S.  C.) : 

49  Southern  Reporter  (July  24.  1909),  922. 


Waiver— Sufficiency  of  Findings— Notice  of  Loss: 

The  policy  required  the  insured  to  give  immediate  notice  of 
loss  in  writing.  The  insured  averred  that  such  notice  was 
given.  The  company  denied  the  averment  and  alleged  that  no- 
tice was  not  given.  The  court  found  that  notice  in  writing  was 
not  given.  It  further  made  the  conclusion  that  the  giving  of  a 
written  notice  was  waived  by  the  company's  "conduct."  The 
facts  upon  which  the  conclusion  was  based  were  not  stated. 
Held,  That  findings  of  fact  which  merely  announce  certain  legal 
conclusions  deducible  from  facts  not  stated  are  not  sufficient  to 
support  a  judgment,  and  that  the  finding  of  a  waiver  without 
finding  the  facts  upon  which  it  was  based  was  insufficient  to 
■  support  a  judgment  against  the  company. 

Same — Same— Proof  of  Loss: 

Where,  in  an  action  on  a  fire  policy  requiring  proofs  of  loss 
within  60  days  after  a  fire,  the  complaint  alleged  that  proofs  of 
loss  were  furnished  in  accordance  with  the  policy,  and  the  an- 
swer specifically  alleged  that  proofs  of  loss  were  not  furnished, 
and  the  reply  averred  that  proofs  of  loss  were  furnished  nearly 
six  months  after  the  fire,  and  that  the  company  because  of  a 
disclaimer  of  liability  waived  proofs,  findings  that  proofs  of 
loss  were  furnished  substantially  as  provided  in  the  policy,  ex- 
cept that  they  were  not  rendered  within  60  days  after  the  flre, 
but  that  the  company  was  not  prejudiced  by  the  failure  and 
waived  It  without  any  finding  of  fact  as  to  the  waiver,  were  in- 
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sufficient  to  support  a  Judgment  against  the  company. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Utah  Assn.  of  Credit  Men  v.  Home  Fire  Ins.  Co.  of  Utah 
(Utah  S.  C): 

102  Paciac  Reporter  (July  26.  1909),  68L 

Policy— Qatoline  "Stored  or  Kept"-^-Construction : 

A  condition  of  the  contract  of  insurance  against  fire,  imposed 
by  the  Ontario  Insurance  Act  (R.  S.  O.  1897,  ch.  203,  sec.  168,  sub- 
sec.  10  (f),  is  that  a  company  is  not  liable  for  losses  occurring 
while  gasoline,  inter  alia,  "is  stored  or  kept  in  the  building  in- 
sured, or  containing  the  property  insured,  unless  permission  is 
given  in  writing  by  the  company.*'  Held,  That  the  words  "stored 
or  kept"  must  be  interpreted  separately,  and  that  the  keeping 
prohibited  need  not  be  continuous  and  habitual,  but  a  temporary 
keeping  for  a  special  purpose  may  avoid  the  policy. 
Same — ^Temporary  Use  of  Gasoline— Forfeiture: 

A  building  used  as  a  drug  and  furniture  shop,  the  upper 
rooms  of  which  were  occupied  by  the  proprietor's  clerk,  a  quali- 
fied chemist,  as  tenant,  was  insured.  The  clerk  had  a  gasoline 
stove  which  he  used  for  three  or  four  days,  and  then  put  It  away 
in  an  unoccupied  room,  it  containing  about  a  pfnt  of  gasoline. 
Three  months  later  he  brought  it  down  to  the  shop  and  used  it 
for  making  a  syrup,  when  the  building  took  fire  and  was  totally 
consumed.  Held,  That  this  was  a  "keeping"  of  gasoline  on  the 
premises  in  violation  of  the  statutory  condition,  and  the  insurance 
company  was  not  liable  for  the  loss. 

[Judgment  for  insured  below  (17    Ont    L.    R,    214).    Here   re- 
versed  In  favor  of  company.] 

Equity  Fire  Ins.  Co.  v.  Thompson; 

Standard  Fire  Ins.  Co.  v.  Thompson  (Ont.  S.  C.) : 

29  The  Canadian  Law  Times  (June,  1909),  617. 

Policy— -Appraisement —-Concurrent  Insurance -» Measure  of  Re- 
covery: 

Where  in  a  policy  of  insurance  it  is  made  a  condition  pre- 
cedent that,  in  case  of  disagreement  as  to  the  amount  of  loss,  it 
shall  be  determined  by  appraisement,  the  insured  may  bring  suit 
upon  the  policy,  averring  in  his  petition  the  performance  of  all 
conditions  on  his  part;  and,  when  the  company  pleads  in  its 
answer  the  disagreement  and  the  determination  of  the  amount  by 
appraisement,  and  the  provisions  of  the  policy  as  to  concurrent 
insurance,  the  amount  the  insured  may  recover  is  limited  to  a 
proportionate  amount  of  the  loss  so  determined,  and  he  can  not 
recover  a  larger  amount,  unless  the  appraisement  is  void,  or  is 
set  aside.  If  it  is  void,  he  may  plead  its  invalidity  in  his  reply; 
but  if  it  is  only  voidable,  he  should  in  his  petition  unite  a  cause 
of  action  to  set  it  aside. 

Same— Same — Procedure: 

The  provision  in  a  standard  fire  Insurance  policy  that:  "In 
the  event  of  disagreement  as  to  the  amount  of  loss  the  same 
shall,  as  above  provided,  be  ascertained  by  two  competent  and 
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disinterested  appraisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  so  chosen  shall  first  select  a  competent 
and  disinterested  umpire;  the  appraisers  together  shall  then 
estimate  and  appraise  the  loss,  stating  separately  sound  value 
and  damage,  and,  failing  to  agree,  shall  submit  their  differences 
to  the  umpire;  and  the  award  in  writing  of  any  two  shall  de- 
termine the  amount  of  such  loss;  the  parties  thereto  shall  pay 
the  appraiser  respectively  selected  by  them  and  shall  bear  equally 
all  expenses  of  the  appraiser  and  umpire" — is  a  provision  for  an 
appraisement,  and  not  for  an  arbitration,  and  such  submission  is 
not  to  be  Judged  by  the  strict  rules  applicable  to  arbitration  and 
award;  and,  where  the  appraisers  and  umpire  have  before  them 
a  list  of  the  property  destroyed,  and  the  insured's  statement  in 
detail  in  respect  to  his  loss,  it  is  not  ground  for  setting  aside  the 
appraisement  that  they  refuse  to  hear  evidence. 

Same — Same— Arbitration — Distinction : 

The  distinction  between  an  agreement  for  appraisement  and 
an  agreement  to  submit  to  arbitration  may  not  always  be  plain. 
But  when  the  question  of  the  liability  of  the  company  under  the 
policy  and  every  other  question,  is  reserved,  and  the  only  sub- 
mission provided  for  is  an  appraisal  of  the  property  at  and  after 
the  time  of  the  fire  to  determine  the  single  question  of  the  amount 
of  the  loss,  it  would  seem  to  be  an  agreement  for  an  appraise- 
ment, and  not  an  arbitration.  ' 

[Judgrment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Royal  Ins.  Co.  v.  Hies  (Ohio  S.  C.) : 

88  Northeastern  Reporter  (June  29,  1909).  638. 

Annotation — Effect  of  Breach  of  Policy  of  Insurance  by  Mortgagor 

on  Rights  of  Mortgagee: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Brecht  v.  Law  Union  &  Crown  Ins.  Co.,  heretofore  reported  in 
21  Insurance  Digest  66,  with  sub-divisions  as  follows:  1.  Poli- 
cies assigned  to  mortgagees.  2.  Loss-Payable  Clause.  3.  Union 
Mortgage  Clause.  4.  Provision  that  conditions  of  insurance  as 
to  mortgagee  be  written  upon  policy  or  attached  thereto. 
18  Lawyers*  Reports  Annotated   (N.  S.),  197. 

Annotation — Insurance  on  Bawdy  House  or  Furniture  Therein: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Conithan  v.  Royal  Ins.  Co.,  heretofore  reported  in  21  Insurance 
Digest  28. 

18  Lawyers*  Reports  Annotated  (N.  S.),  214. 

Poiky — Reformation — Mutual  Mistake: 

An  applicant  for  fire  insurance  on  his  dwelling  and  furniture, 
and  the  soliciting  agent  at  the  time  of  making  the  application, 
acted  under  the  mistaken  belief  that  a  prior  policy  on  the  dwell- 
ing had  expired.  While  the  agent  had  the  application,  the  appli- 
cant discovered  that  the  prior  policy  was  in  force,  and  notified 
the  agent  thereof,  but  he  sent  the  application  to  the  company, 
and  it  issued  a  policy  thereon.    Held,  That  the  company  was  not 
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entitled  to  a  reformation  of  the  policy  by  striking  out  the  part  in- 
suring the  dwelling  on  the  ground  of  mutual  mistake. 

Policy— Knowledge  of  Agent— Liability  of  Company: 

A  fire  policy  stipulated  that  it  should  be  void  if  other  insur- 
ance existed.  The  applicant  and  soliciting  agent  acted  at  the 
time  of  making  the  application  under  the  mistaken  belief  that  a 
prior  policy  had  expired.  The  applicant,  on  discovering  that  the 
policy  was  in  force,  notified  the  soliciting  agent,  who  subse- 
quently submitted  the  application  to  the  company  and  it  Issued 
the  policy.  Held,  That  the  company  could  not  escape  liability  as 
for  an  existing  breach  of  the  conditions  of  the  policy. 

Same— Other  Insurance— Content: 

The  policy  stipulating  that  it  shall  be  void  on  additional  in- 
surance being  obtained  without  the  company's  consent  indorsed 
on  the  policy,  becomes  invalid  on  insured  procuring  an  additional 
insurance  in  the  absence  of  the  company's  consent  or  waiver. 

Same— Same— Forfeiture : 

A  fire  policy  stipulated  that  it  should  be  void  on  insured's 
procuring. additional  insurance  without  company's  consent.  In- 
sured procured  an  additional  policy,  stipulating  that  it  should 
be  void  if  other  insurance  existed.  The  State  Insurance  Com- 
pany did  not  consent  to  the  additional  insurance,  but  was  merely 
Informed  that  an  application  for  additional  insurance  had  been 
made  in  the  belief  that  the  first  policy  had  expired,  and  that  in- 
sured had  thereafter  notified  the  agent  of  the  Anchor  Insurance 
Company  of  the  mistake.  Held,  That  the  additional  insurance 
was  obtained  without  the  consent  of  the  State  Insurance  Com- 
pany rendering  the  first  policy  void,  and  authorizing  full  recovery 
on  the  second. 

[Judgment  for  Insured  in  action  against  Anchor  Ins.  Co.  and 
against  insured  In  action  against  State  Ins.  Co.  below. 
Here  affirmed.] 

Wilson  V.  Anchor  Fire  Ins.  Co.  et  al.  (Iowa  S.  C.) : 

122  Northwestern  Reporter  (July  81.  1909).  167. 

Policy— Construction — Ownership: 

The  policy  stipulated  that  "this  entire  policy  •-  •  *  shall 
be  void,  ♦  *  *  if  the  interest  of  the  assured  be  other  than 
unconditional  and  sole  ownership,  or  if  the  subject  of  insurance 
be  a  building  on  ground  not  owned  by  the  insured  in  fee  simple." 
There  was  no  written  application  or  representations  made  by  the 
applicant  and  no  inquiries  made  by  the  company.  The  insured 
contends  that  because  of  the  absence  of  any  inquiry,  applica- 
tion or  representation,  the  condition  in  the  policy  as  to  the  title 
and  ownership  did  not  apply  to  the  then  existing  conditon  of  the 
title,  but  referred  only  to  subsequent  changes.  Held,  That  the 
provision  applied  to  existing  conditions  and  not  to  the  future 
changes  of  title. 
Same— Title— Disclosure: 

Where  the  policy  stipulated  that  it  would  be  void  if  the  in- 
sured were  other  than  the  sole  and  unconditional  owner,  it  was 
incumbent  on  the  applicant  to  disclose  the  nature  of  his  title, 
even  though  no  written  application  was  made. 
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Same— Acceptance— Presumption : 

The  insured,  by  accepting  a  policy,  is  cliarged  with  notice  of 
Its  contents,  and  is  bound  by  Its  conditions. 

Policy— Waiver— Title: 

The  policy  provided  that  it  would  be  void  if  the  title  of  the 
insured  were  other  than  sole  and  unconditional  ownership.  No 
inquiry  was  made  concerning  the  condition  of  the  title.  The  in- 
sured contends  that  the  failure  to  make  inquiry  was  a  waiver. 
Held,  That  the  conditions  of  the  policy  were  not  waived  because 
of  the  failure  of  the  company  to  make  inquiry  as  to  the  title. 

Same— Same — Breach  of  Conditions: 

An  insurance  company  cannot  take  advantage  of  a  condition 
in  its  policy  to  avoid  payment  of  loss,  when  the  facts  which  by 
its  terms  invalidate  the  policy  were  known  to  it  or  its  agent  when 
it  issued  the  policy.  But  this  rule  has  no  application  when  the 
facts  were  not  known.    What  is  not  known  cannot  be  waived. 

Void  Policy — Election  to  Return  Premium — Condition  Precedent: 
The  policy  was  void  ab  initio  because  of  a  breach  of  condi- 
tion as  to  title.  The  company  learned  of  the  condition  of  the  title, 
through  its  adjusteo,  about  three  weeks  after  the  fire.  The  action 
to  recover  on  the  policy  was  commenced  a  year  later.  The  com- 
pany never  returned  or  offered  to  return  the  premium  which  it 
had  received.  The  insured  claims  that  the  company  waived  the 
right  to  avail  itself  of  its  defense  because  of  its  failure  to  return 
the  premium  within  a  reasonable  time  after  it  learned  that  the 
policy  was  not  in  force.  Held»  That  when  a  policy  of  insurance 
never  attaches,  and  no  risk  is  assured,  the  insured  may  recover 
back  the  premiums,  unless  he  has  been  guilty  of  fraud,  or  the 
contract  is  illegal  and  he  is  in  pari  delicto.  But  the  company 
is  not  obliged  to  return,  or  offer  to  return,  the  premiums  which 
have  been  paid  voluntarily  before  notice  of  the  fact  that  the 
policy  is  not  in  force  as  a  condition  precedent  to  availing  itself 
of  its  defense  to  an  action  on  the  policy. 

Policy — Entirety — Recovery : 

The  policy  was  issued  for  a  gross  premium  and  covered  the 
building,  stock  and  office  supplies.  It  provided  that  the  entire 
policy  would  be  void  if  the  condition  of  the  title  were  other  than 
sole  and  unconditional  ownership.  Held,  That  the  contract  was 
entire  and  indivisible  and  because  of  the  breach  of  the  condition 
as  to  his  title  the  insured  could  recover  no  part  of  the  policy. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

In  re  Millers  &  Manufacturers'  Ins.  Co.  (Minn.  S.  C.) : 

106  Northwestern  Reporter  (May  1,  1909).  485. 

Policy- Proof  of  Loss — Forfeiture: 

Failure  to  present  proof  of  loss  within  the  time  prescribed 
by  the  policy  works  a  forfeiture  of  the  policy. 

Action  on  Policy — Proof  of  Loss — Instruction: 

The  policy  provided  that  proof  of  loss  should  be  given  the 
company  within  30  days  after  the  loss.    At  the  request  of  in- 
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sured»  the  court  instructed  the  jury  that  the  law  did  not  require 
him  to  furnish  proof  of  loss  in  order  to  recover.  The  company 
objected  to  the  instruction  as  given,  but  did  not  save  an  excep- 
tion. Held,  That  although  the  instruction  was  erroneous,  the 
company  was  in  no  position  to  complain  because  of  their  failure 
to  reserve  an  exception. 

Same— Same — Same: 

In  an  action  on  a  policy  of  insurance  the  company  requested 
an  instruction  reciting  the  clause  in  the  policy  making  It  neces- 
sary to  furnish  proof  of  loss  and  charging  that  it  was  the  duty  of 
insured  to  comply  with  the  provisions  thereof  and  that  if  he  did 
not  so  comply  the  policy  was  void.  There  was  evidence  to  show 
that  the  accused  attempted  to  comply  with  the  provision,  and 
that  the  insurance  company  received  the  lists  of  articles  de- 
stroyed and  saved,  and  did  not  notify  the  insured  that  the  proofs 
were  incomplete.  Heldt  That  the  instruction  was  properly  re- 
fused, as  it  made  the  verdict  depend  on  a  single  issue  stated,  to 
the  exclusion  of  all  others,  such  as  the  waiver  of  a  sufficient  proof 
of  loss  by  the  company  and  estoppel  to  deny  the  sufficiency  of 
the  one  furnished. 

Same— Same — Same: 

In  an  action  on  an  insurance  policy,  a 'requested  instruc- 
tion that  the  furnishing  of  proofs  of  loss  within  30  days  after 
the  date  of  the  alleged  fire  is  a  condition  precedent  to  recovery 
by  insured,  and  failure  to  comply  therewith  is  a  valid  defense  to 
the  action  on  the  policy  as  if  it  were  made  an  express  ground  of 
forfeiture,  is  properly  refused  as  ignoring  the  contention  of  in- 
sured that  the  insurance  company  waived  proof  of  loss  and  was 
estopped  to  question  the  sufficiency  of  one  furnished,  and  the  in- 
struction should  have  contained  the  qualification  "unless  you  find 
that  the  company  has  waived  the  forfeiture." 

Mutual  Company— Guaranty  Bond — Statute  Construed: 

Acts  Ark.  1905,  p.  492,  Sec.  4,  provides  that,  before  a  mutual 
fire  insurance  company  shall  do  business  in  a  State,  it  shall  file  a 
qualified  indemnity  bond,  conditioned  for  the  prompt  payment 
of  all  claims  arising  and  accruing  to  any  or  all  persons  during  the 
term  of  said  bond  by  virtue  of  any  policy  issued  by  any  such  com- 
pany on  any  property  in  the  State.  A  bond  filed  in  pursuance  of 
this  statute  was  conditioned  that  the  company  ''shall  promptly 
pay  all  claims  arising  and  accruing  to  any  person  or  persons  dur- 
ing the  term  of  said  bond  by  virtue  of  any  policy  issued  by  any 
such  company  or  association  in  this  State  whenever  the  same 
shall  become  due."  Held,  That  the  liability  under  the  bond  in- 
cluded a  loss  on  property  situated  in  the  State  which  occurred 
during  the  time  when  the  bond  was  in  force,  although  the  policy 
was  issued  prior  to  the  execution  of  the  bond. 

Same— Sureties — Pleading : 

Acts  Ark.  1905,  p.  798,  provides  that,  when  causes  of  a  like 
nature  or  relative  to  the  same  questions  are  pending  before  any 
of  the  circuit  or  chancery  courts  of  this  State,  the  court  may  con- 
solidate said  causes  when  it  appears  reasonable  to  do  so.  An 
action  was  brought  against  a  mutual  fire  insurance  company  on  a 
policy  and  against  its  sureties  on  an  indemnity  bond  given  to  in- 
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sure  prompt  payment  of  losses,  and  the  sureties  adopted  the  an- 
swer of  the  insurance  company  and  volunt'^rlly  went  to  trial  on 
the  issues  raised  by  the  pleadings.  Held,  That  no  prejudice 
could  have  resulted  from  the  Joinder  of  parties. 

[Jud^rment  for  Insured  below.     Here  affirmed  against  company.] 
American  Fire  Ins.  Co.  et  al.  v.  Haynle  (Ark.  S.  C.) : 

120  Southwestern  Reporter  (August  4,  1909),  825. 

Policy — Other  Insurance— Waiver: 

Where  the  company's  agent  who  wrote  the  fire  policy  sued 
on  was  notified  of  other  insurance  when  It  was  issued,  and  stated 
that  insured  was  entitled  to  carry  still  more  insurance,  a  pro- 
vision in  the  policy  against  other  insurance  was  waived. 

Same — Change  of  Interest: 

The  fact  that  one  of  the  members  of  a  firm,  after  the  date  of 
a  fire  policy,  sold  his  interest  to  other  members  of  which  the 
company's  agent  was  duly  notified,  did  not  constitute  a  breach  of 
the  condition  against  change  of  interest  where  no  forfeiture  had 
been  declared  on  that  ground  until  after  loss. 

Same — False  Swearing — Materiality: 

Where,  after  loss  under  a  policy  insuring  property  of  a 
firm,  the  claim  under  the  policy  was  assigned  to  F,  his  right  of 
action  was  not  defeated  by  the  false  swearing  of  one  member 
of  the  firm  as  a  witness  in  the  action  under  a  provision  of  the 
policy  that  it  should  be  void  if  insured  was  guilty  of  false  swear- 
ing touching  a  material  matter  relating  to  the  insurance. 

Same — Accounts — Sufficiency : 

Where  insured  kept  full  accounts  of  their  business,  as  re- 
quired by  a  fire  policy,  the  right  of  their  assignee  to  recover 
thereon  was  not  defeated  by  the  fact  that  a  purchase  of  goods 
amounting  to  $3,903.69  by  mistake  was  posted  as  $4,903,  nor  by 
the  fact  that  the  firm  sold  coupons  redeemable  in  goods,  and  that 
the  sales  of  the  checks  and  not  the  sales  of  the  goods,  when  paid 
for  in  the  checks,  were  entered  in  their  books. 

[Judgment  for  plaintifP  below.     Here  affirmed  against  company.] 
Fields  V.  German  American  Ins.  Co.  (St  Louis  C.  A.) : 

120  Southwestern  Reporter  (August  4,  1909),  697.  700. 

Pollcy-^Value  of  Property — When  Determined: 

Under  a  fire  insurance  policy  which  limits  the  liability  of 
the  compahy  to  the  actual  cash  value  of  the  property  insured  at 
the  time  the  loss  or  damage  occurs,  the  extent  of  the  liability 
is  not  the  cash  value  at  the  time  the  property  is  exposed  to 
the  danger  of  loss  by  the  outbreak  of  the  fire,  but  the  actual  cash 
value  at  the  time  the  loss  occurs,  which  is  necessarily  to  be  re- 
ferred, if  material,  to  the  time  when  in  point  of  fact,  as  nearly 
as  can  be  ascertained,  the  fire  reaches  and  consumes  or  dam- 
ages it  Nor  is  a  court  authorized  to  adopt  a  different  construc- 
tion of  the  contract  in  a  particular  case  because  the  property  in- 
sured was  a  marketable  commodity  and  the  threatened  loss  was 
so  extensive  that  it  may  itself  have  enhanced  the  market  value 
prior  to  the  time  when  the  actual  loss  occurred. 
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Same— Same— Evidence: 

In  an  action  on  a  fire  insurance  policy  to  recover  for  a  loss 
of  cotton  stored  in  New  York  City,  the  value  of  the  cotton  "at 
the  time  the  loss  occurred/'  where  that  was  during  the  hours 
when  the  Cotton  Exchange  was  open,  may  be  determined  by  tak- 
ing the  ruling  price  of  ''spot"  cotton  for  the  day  as  fixed  by  the 
committee  of  the  Exchange. 

[Judgment  for  insured  below.     Here  affirmed  against  company.] 
Liverpool  &  London  &  Globe  Ins.  Co.  v.  McFadden  (U.  S.  C. 
C.  A..  3rd  Clr.) : 

170  Federal  Reporter  (August  5,  1909),  179. 

Action  on  Policy — Damages — ^Attorney's  Fees: 

Attorney's  fees  may  be  recovered  in  an  action  on  an  insur- 
ance policy,  if  the  company's  refusal  to  pay  was  in  bad  faith. 
Sa  me— Sa  me— Sa  me : 

There  was  no  error  in  charging  the  jury,  in  an  action  on  an 
insurance  policy,  as  follows:  "Damages  and  attorney's  fees 
cannot  be  recovered,  unless  you  find  from  the  evidence  that  the 
insurance  company  has  acted  in  bad  faith.  'Bad  faith'  means  a 
frivolous  or  unfounded  refusal  in  law  or  in  fact  to  comply  with 
the  requisites  of  the  policy,  to  pay  according  to  the  terms  of  the 
policy  and  the  condition  imposed  by  the  statutes." 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
American  Ins.  Co.  v.  Bailey  &  Musgrove  (6a.  C.  A.) : 
65  Soutlieastern  Reporter  (August  7,  1909),  160. 

Policy — Other  Insurance — Knowledge  of  Agent — Waiver: 

The  policy  provides  that  "this  entire  policy  shall  be  void 
if  the  insured  now  has  or  shall  hereafter  make  or  procure  any 
other  contract  of  insurance,  whether  valid  or  not.  on  property 
covered  in  whole  or  in  part  by  this  policy."  The  policy  in  suit, 
together  with  policies  in  two  other  companies,  were  obtained  on 
the  same  property  at  the  same  time  through  the  same  local  agent 
and  the  name  of  the  general  agent  stated  in  each  policy  was 
the  same.  Held,  That  each  company  will  be  held  to  have  waived  a 
stipulation  in  its  policy  that  it  is  void  if  additional  insurance 
is  taken  out  without  permission  endorsed  thereon. 

[Judgment  for  insured  below.     Here  affirmed  against  company.] 

H.  Dunie,  Atty..  v.  Kensington  Mut.  Fire  Ins.  Co.  (Lane. 
Co.  C.  P.) ; 

Same  v.  Reserve  Mut.  Fire  Ins.  Co.; 

Same  v.  Oriental  Mut.  Fire  Ins.  Co.: 

24  Lancaster  Law  Review  (August  9,  1909),  316,  318. 

Policy — Ownership— Unrecorded  Deed: 

The  policy  provided  that  it  would  be  void  if  the  interest  of 
the  insured  were  other  than  sole  and  unconditional  ownership. 
The  property  had  been  deeded  and  the  deed  delivered  to  the  in- 
sured by  his  father,  who  directed  that  the  deed  should  not  be  re- 
corded. As  a  part  of  the  same  transaction,  the  land  was  mort- 
gaged by  the  father  to  a  third  person.    Held,  That  the  son  be- 
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came  the  owner  of  the  land  conveyed  to  him,  though  the  deed 
was  kept  from  record  to  keep  the  property  from  his  creditors. 

Same— Same— Sufficiency  of  Proof: 

Where,  in  an  action  on  a  standard  fire  policy  covering  a 
dwelling  house,  barn,  and  personal  property,  and  stipulating  that 
it  should  be  void  if  the  interests  of  insured  were  other  than  sole 
ownership,  insured  testified  that  he  was  the  owner  of  the  personal 
property,  it  was  error  to  grant  a  non-suit,  irrespective  of  the 
ownership  of  the  real  estate. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Baker  v.  German  American  Ins.  Co.  (N.  Y.  S.  C,  App.  Div.) : 
117  New  York  Supplement  (August  9,  1909),  1104. 

Policy— "Unconditional  and  Sole  Ownership" — ^Vendee  in  Posses- 
sion: 

The  policy  provided  that  it  should  "be  void  ♦  ♦  ♦  if  the 
interest  of  the  insured  be  other  than  unconditional  and  sole  own- 
ership; or  if  the  subject  of  insurance  be  a  building  on  ground  not 
owned  by  insured  in  fee  simple."  The  insured  held  the  lots  un- 
der a  contract,  by  the  terms  of  which  he  was  to  pay  a  small  sum 
to  secure  the  lots  and  a  weekly  rental  until  the  agreed  sum 
had  been  paid,  whereupon  the  deed  for  the  lot  would  be  made 
out  to  him.  The  agreement  bore  the  designation  "Lease  Con- 
tract." Heldf  That  although  on  the  face  of  the  agreement  the 
transaction  was  a  lease,  as  a  matter  of  law  it  was  a  contract  of 
sale,  and  the  possession  of  the  insured,  under  such  a  contract, 
constituted  him  a  vendee  in  possession,  and  within  the  rule  that 
the  holder  of  an  equitable  title  is  the  sole  and  unconditional 
owner. 

Proofs  of  Loss — Waiver — Agreement  of  Agent: 

Where  an  insurance  company  had  actual  notice  of  loss  four 
days  after  the  fire,  and  insured  had  an  interview  with  an  adjuster 
within  the  60  days  allowed  for  proof,  and  the  adjuster  stated 
that,  while  sworn  proofs  ought  to  be  made,  it  was  not  actually 
necessary,  and  that  he  would  settle  just  the  same,  and  the  com- 
pany did  not  deny  liability  until  after  the  60  days,  there  was  a 
waiver  of  the  requirement  of  sworn  proofs. 

Same — Same — Non-Waiver  Agreement: 

An  agreement  signed  by  insured  reciting  that  any  action 
taken  by  the  company  in  investigating  the  cause  of  fire  and  ascer- 
taining the  amount  of  loss  should  not  waive  any  of  the  conditions 
of  the  policy  did  not  apply  to  affirmative  representations  to  the 
Insured  that  he  need  not  furnish  sworn  proofs  of  loss. 

Policy — Waiver  by  Agent — Construction: 

The  clause  of  a  policy  providing  that  no  officer,  agent,  or 
other  representative  of  the  company  shall  have  power  to  waive 
any  condition  of  the  policy  except  such  as  may  be  indorsed 
thereon  or  added  thereto  has  no  reference  to  those  stipulations 
which  are  to  be  performed  after  a  loss  has  occurred,  such  as  giv- 
ing notice  and  furnishing  preliminary  proofs. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
McCollough  V.  Home  Ins.  Co.  of  N.  Y.  (Cal.  S.  C.) : 
102  Pacific  Reporter  (August  9,  1909),  814. 
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Policy — Fallen  Building — Construction: 

The  policy  contained  this  provision:  "If  a  building  or  any 
part  thereof  fall,  except  as  the  result  of  fire,  all  insurance  on  such 
building  or  its  contents  shall  immediately  cease/'  The  building 
was  damaged  on  April  18,  1906,  by  the  San  Francisco  earthquake, 
and  on  the  following  day  was  totally  destroyed  by  fire.  The 
company  introduced  in  evidence  a  photograph  taken  the  day  be- 
fore the  fire  showing  the  effects  of  the  earthquake.  This  photo- 
graph showed  that  the  upper  parts  of  the  walls  had  been  shaken 
down  to  such  an  extent  as  to  expose  to  sight  the  uprights  support- 
ing what  appeared  to  be  the  roof  of  the  building,  and  to  allow  a 
view  across  the  top  of  the  building  between  these  supports.  On 
behalf  of  the  insured  there  was  evidence  to  the  effect  that  the 
flat  surface  over  the  building,  shown  on  the  photograph,  was  not, 
In  reality,  the  roof,  but  was  merely  a  tin  deck,  built  some  three 
or  four  feet  above  the  roof,  and  that  its  sole  purpose  was  to  pro- 
vide an  air  space  over  the  fifth  story,  in  which  the  tenants  were 
conducting  operations  for  which  they  required  an  even  temper- 
ature. It  was,  as  explained  by  one  of  the  members  of  the  firm 
occupying  the  premises,  "a  superstructure  that  has  nothing  to 
do  with  the  building,  but  was  simply  put  there  at  our  suggestion 
by  the  architect  when  the  building  was  built  for  us."  This  wit- 
ness testified,  further,  that  he  had  gone  through  the  building 
after  the  earthquake,  and  had  found  the  interior  perfectly  intact. 
No  part  of  any  wall  or  of  the  roof  was  broken  from  the  fiTth  floor 
to  the  basement.  Nothing  had  fallen,  except  the  cornice  and  a 
portion  of  the  fire  wall,  which  was  located  above  the  roof,  to  and 
beyond  the  tin  deck.  No  part  of  the  interior  of  the  building  was 
exposed  to  the  elements,  and  the  tenants  "could  have  gone  right 
on"  with  their  business.  The  architect  who  had  designed  the 
building  testified,  as  did  the  witness  just  refered  to,  that  the  con- 
struction above  the  fifth  floor — i.  e.,  the  fire  deck  and  the  walls 
surrounding  it — was  not  an  essential  part  of  the  building.  The 
court  instructed  the  jury  in  effect  that  the  meaning  of  the  lan- 
guage is  that  the  building  must  have  fallen  in  whole  or  part 
to  such  an  extent  that  its  integrity  as  a  building  was  destroyed 
or  substantially  impaired ;  that  insured  could  recover  if  the  build- 
ing was  substantially  in  its  entirety,  and  not  materially  impaired 
after  the  falling  of  parts  shown  to  have  fallen ;  and  that  the  com- 
pany was  not  entitled  to  verdict  unless  the  substantial  integrity 
of  the  building  was  impaired  to  such  an  extent  as  to  render  it  un- 
suitable for  use  as  an  entire  building,  or  unless  the  falling  of  the 
parts  that  fell  exposed  the  interior  of  the  building  or  its  contents 
to  the  inclemency  of  the  weather,  or  rendered  the  building  or  its 
contents  more  easily  subject  to  ignition  by  fire,  and  thereby  ma- 
terially impaired  the  building  as  a  building.  Held*  That  the  in- 
structions given  fairly  left  the  question  to  the  jury. 

[Judgment  for  Insured  below.     Here  affirmed  against  company.] 
Clayburgh  v.  Agricultural  Ins.  Co.  (Cal.  S.  C.) : 
102  Pacific  Reporter  (August  9,  1909),  812. 

Policy — Exceptions — Rule  of  Construction: 

While  It  is  a  rule  of  construction  of  Insurance  policies  that 
words  of  exception  or  limitation  of  liability  are  to  be  strictly 
construed  against  the  company,  and  forfeiture  avoided  if  possible. 
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yet  if  the  language  used  by  the  parties  has  a  plain  meaning,  and 
is  not  inconsistent  with  other  clauses  or  provisions  of  their  con- 
tract, effect  must  be  given  to  it 

Same— Chattel  Mortgage— Vessel: 

A  vessel  is  a  chattel,  and  a  mortgage  thereof  a  "chattel 
mortgage/'  within  the  meaning  of  a  provision  of  a  policy  of  insur- 
ance thereon  that  it  shall  be  void  "if  the  subject  of  insurance  be 
personal  property  and  be  or  become  incumbered  by  a  chattel 
mortgage." 

Same— "Present  Incumbrance" — Construction : 

A  mortgage  on  a  vessel  to  secure  a  debt  of  the  mortgagor  is 
a  "present  incumbrance'*  by  a  chattel  mortgage,  within  the  mean- 
ing of  a  provision  of  a  policy  of  insurance  on  such  vessel  making 
it  void,  in  case  of  such  incumbrance,  so  long  as  the  debt  secured 
is  outstanding,  although  it  is  not  in  default. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Gilchrist  Transp.  Co.  v.  Phenix  Ins.  Co.  (U.  S.  C.  C.  A., 
6th  Cir.) : 

170  Federal  Reporter  (August  12,  1909),  279. 


Taxation— Statute-^Exemption : 

THe  company  was  assessed  for  taxation  on  certain  stocks  it 
held  in  corporations  of  other  States.  By  N.  J.  Tax  Act,  1903,  (P. 
L.  394),  "the  personal  property  owned  by  citizens  or  corporations 
of  this  State  situate  and  being  out  of  the  State  upon  which  taxes 
shall  have  been  paid  within  twelve  months,"  is  exempted  from 
taxation.  Until  this  Act  was  passed,  an  exempting  section  of  a 
previous  statute,  of  which  this  is  an  amendment,  contained  the 
exact  words  of  the  exempting  section  of  the  Act  of  1903,  save 
that  the  words  "stocks  and  other  personal  property"  in  the  earlier 
act  was  made  to  read  simply  "personal  property"  in  the  last.  The 
question  raised  is:  Is  the  payment  of  taxes  upon  the  property 
of  the  corporation  a  payment  upon  the  stock  to  bring  such  stock 
within  the  exemption  provided  for  it  in  the  Act  of  1903?  Held* 
That  such  stocks  held  by  the  insurance  company  were  exempted 
from  taxation  within  the  meaning  of  the  act. 

Same— Same— Reinsurance  Reserve: 

N.  J.  Tax  Act,  1903,  Sec.  18,  provides:  "Every  fire  insurance 
company  ♦  ♦  ♦  shall  be  assessed  ♦  ♦  ♦  upon  the  full 
amount  of  its  capital  stock  paid  in  and  accumulated  surplus.  Un- 
der the  laws  of  the  State  the  company  was  required  to  maintain 
a  reinsurance  reserve  for  the  purpose  of  meeting  losses  or  rein- 
suring their  risks  In  the  event  of  extraordinary  losses.  This 
was  assessed  for  taxation,  and  the  company  resisted  payment, 
claiming  that  the  fund  was  a  liability  and  not  included  in  the 
term  "capital  stock  and  accumulated  surplus."  Held,  That  the 
fund  was  not  strictly  a  liability,  but  only  a  contingent  liability, 
and  should  not  be  deducted  from  the  gross  assets  in  ascertaining 
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the  capital  and  accumulated  surplus,  and  was  not  exempt  from 
taxation  under  the  act 

[Judgrment  below  modifying:  action  of  board  of  assessors,  68  Atl., 

1111.    Here  affirmed  as  to  both  parties.] 
Inhabitants  of  City  of  Trenton  v.  Standard  Fire  Ins.  Co. 
of  N.  Y.  et  al.  (N.  J.  C.  E.  A.) : 

78  AUantic  Reporter  (August  18.  1909),  60«. 

Corporate  Property— Stockholder — Insurable  Interest: 

A  stockholder  in  a  corporation  has  an  insurable  interest  in 
its  property  which  will  sustain  recovery  on  a  fire  insurance 
policy  issued  to  him  thereon. 

Policy — Waiver— Authority  of  Agent: 

An  agent  authorized  to  write  fire  insurance  may  waive  a 
condition  in  a  policy. 

Corporate  Property — Stockholder — Insurable  Interest: 

The  interest  of  a  stockholder  to  whom  a  fire  insurance  policy 
is  issued  on  corporate  property  is  not  necessarily  measured  by 
the  value  thereof,  for  the  reason  that  the  property  is  liable  first 
for  the  corporate  debts,  and  the  only  interest  held  by  him  is 
his  right  to  share  in  the  distribution  of  the  proceeds  after  pay- 
ment thereof. 

Action  on  Policy — Insurable  Interest — Burden  of  Proof: 

In  a  suit  on  a  fire  insurance  policy  the  burden  is  on  insured 
to  show  the  value  of  his  interest  in  the  property  destroyed,  and 
unless  he  does  so  he  can  only  recover  nominal  damages. 

Sa  me— Sa  me— P  roof : 

The  evidence  showed  that  insured  held  $3,500  of  the  stock  of 
the  Union  Publishing  Company,  while  $380  of  the  stock  was 
owned  by  other  parties;  also  that  the  Union  Publishing  Com- 
pany did  not  hold  the  legal  title  to  the  entire  property,  but  said 
title  to  a  portion  of  the  property  was  retained  by  the  Dodson 
Printers'  Supply  Company,  from  whom  it  had  been  purchased, 
upon  which  there  was  still  due  $750;  also  that  there  was  a  lien 
on  the  property  in  favor  of  G  for  $432.  Held,  That  although  this 
evidence  did  not  furnish  sufficient  data  from  which  to  ascertain 
the  exact  amount  of  insured's  interest,  yet  it  was  enough  to 
afTord  an  inference  that  he  had  some  interest,  and  the  court 
properly  refused  the  general  charge  requested  by  the  company. 

Same— Notice  to  Agent — Evidence: 

The  court  allowed  insured  to  introduce  evidence  to  the  effect 
that  the  agent  of  the  company,  after  the  issue  of  the  policy, 
learned  that  the  plant  was  operated  by  a  gasoline  engine,  which 
was  not  in  compliance  with  the  provisions  of  the  policy;  and 
further,  that  the  interest  of  insured  was  only  as  stockholder. 
H€ld>  That  the  court  erred,  as  notice  to  a  soliciting  agent,  after  a 
fire  insurance  policy  is  issued,  is  not  notice  to  the  company. 

Rate  Association — Statute — Constitutionality: 

Code  Ala.  1907,  Sec.  4594,  providing  that  if  an  insurance  com- 
pany shall  be  a  member  of  any  traffic  association,  or  shall  have 
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made  any  agreement  with  corporations  engaged  in  the  business 
of  fire  insurance  with  reference  to  rates  of  premium,  any  stipula- 
tion in  a  policy  relating  to  the  giving  of  notice  or  proof  of  loss, 
etc.,  shall  be  void,  is  constitutional. 

[Judgment  for  Insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Aetna  Ins.  Co.  v.  Kennedy  (Ala.  S.  C.) : 

50  Southern  Reporter  (August  14,  1909),  78. 

Policy— Other  insurance— Waiver — Adjustment: 

Adjustment  of  loss  under  a  fire  policy  did  not  constitute  a 
waiver  of  breach  of  a  condition  against  additional  insurance, 
where  It  did  not  appear  that  the  adjuster  knew,  at  the  time,  of 
the  excess  of  insurance  on  the  property. 

Same — Same — Validity: 

A  provision  of  a  fire  policy,  concluding  that  the  entire  policy, 
unless  otherwise  provided  by  an  agreement  indorsed  thereon  or 
added  thereto,  shall  be  void,  if  the  insured  now  has,  or  shall  here- 
after make  or  procure,  any  contract  of  insurance,  whether  valid 
or  not,  on  the  property  covered  in  whole  or  in  part  by  the  policy 
in  question,  was  valid. 

Action  on  Policy — Forfeiture— Pleading: 

Forfeiture  of  a  fire  policy  for  breach  of  condition  against 
additional  insurance  is  a  matter  of  defense,  which  will  defeat  a 
recovery  on  the  policy  unless  insured  proves  a  waiver  of  the  for- 
feiture in  rebuttal;  the  company  not  being  required  to  negative 
waiver  as  a  part  of  its  defense. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Spann  v.  Phoenix  Ins.  Co.  of  Hartford  (S.  C.  S.  C): 

65  Southeastern  Reporter  (August  21,  1909),  232. 

Appraisement— Partiality  of  Appraiser— Proof: 

The  appraiser  appointed  by  the  company,  as  the  evidence 
showed,  was  employed  by  difTerent  companies  to  act  as  arbitrator 
on  their  behalf.  In  his  own  words  he  "had  more  of  that  kind  of 
business  to  do  than  he  cared  to  have."  In  the  adjustment  of  this 
loss  he  refused  to  allow  the  insured  to  testify  as  to  the  loss  nor 
would  he  consent  to  listen  to  the  testimony  of  others,  whom 
the  insured  had  arranged  to  appear  before  the  board.  Held,  That 
the  evidence  was  sufficient  to  show  that  the  appraiser  was  not 
fair  and  impartial. 

Same— Proceedings  of  Appraisers: 

While  appraisers  appointed  under  the  terms  of  an  insurance 
policy  may  not  be  required  to  proceed  with  the  strictness  re- 
quired in  a  common-law  arbitration,  they  are  required  to  act  with 
impartiality,  to  fix  the  time  for  their  meeting,  and  notify  the  par- 
ties, to  proceed  in  a  Judicial  manner,  to  hear  evidence,  and 
investigate  the  claims  of  insured,  and  arrive  at  a  reasonable, 
Just,  and  fair  conclusion,  after  hearing  evidence,  as  to  the  rights 
of  the  respective  parties,  and  should  act  without  regard  to  the 
manner  of  their  appointment. 
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Same— Nature  of  Board — Qualifications  of  Members: 

The  board  of  appraisers  appointed  under  the  terms  of  an 
insurance  policy  are  a  quasi  court,  and  should  be  disinterested 
men. 

Same — Report  of  Appraisers — ^"Sound  Value": 

Appraisers  of  the  loss  on  insured  property  were  appointed, 
by  the  terms  of  the  agreement  for  submission,  to  estimate  ''the 
sound  value  and  loss"  upon  the  property  damaged  and  destroyed. 
In  their  award  they  stated  that  they  had  carefully  examined  the 
premises  and  remains  of  the  property  "in  accordance  with  the 
foregoing  appointment,  and  have  determined  the  loss  and  dam- 
age" to  be  an  amount  specified.  Held,  That  the  award  was  not 
in  accordance  with  the  submission,  as  the  "sound  value"  of  prop- 
erty is  "the  cash  value,  making  an  allowance  for  depreciation  due 
to  use,  etc.,  at  and  immediately  preceding  the  time  of  the 
fire." 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Mason  v.  Fire  Ass'n  of  Philadelphia  (S.  D.  S.  C.) : 

122  Northwestern  Reporter  (August  22,  1909),  423. 

Annotation — Effect  of  Appointment  of  Receiver  for  Insured  on 

Fire  Insurance: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Bronson  v.  New  York  Fire  Ins.  Co.,  reported  in  63  Southeastern 
Reporter,  283. 

19  Lawyers*  Reports  Annotated  (N.  S.),  643. 

Annotation — Custom  to  Pay  Certain  Classes  of  Losses  as  Affect- 
ing Liability  of  the  Company  for  Such  a  Loss  not  Covered  by 
the  Policy: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Sleet  v.  Farmers'  Mut  Fire  Ins.  Co.,  reported  in  113  Southwestern 

Reporter  616. 

19  Lawyers*  Reports  Annotated  (N.  S.),  421. 

Policy— Waiver  of  Conditions— Denial  of  Liability: 

The  insured,  a  corporation,  owned  a  building  and  stock  of 
goods  located  in  the  old  town  of  G.  Contrary  to  the  provisions 
of  the  policy,  it  removed  the  property  insured  to  the  new  town 
of  G,  four  miles  distant,  obtained  additional  insurance,  and  in- 
stalled a  gasoline  lightning  plant.  After  the  removal  to  the  new 
location,  it  delivered  the  policy  to  one  Robinson,  who  was  the 
legal  soliciting  agent  of  the  company,  and  requested  him  to  have 
the  insurance  company  make  an  indorsement  on  the  policy  to 
cover  the  property  at  its  new  location.  Through  a  misunder- 
standing Robinson  sent  the  policy  to  the  company  at  its  home 
office,  with  the  written  request  that  they  cancel  the  same,  which 
the  company  did,  and  retained  the  policy,  but  did  not  notify  the 
insured.  The  building  and  stock  of  merchandise  were  afterwards 
destroyed  by  fire  caused  by  the  gasoline  lighting  plant  The  in- 
sured made  proofs  of  loss  and  sent  them  to  the  company.  The 
proofs  showed  that  the  property  was  destroyed  at  its  new  loca- 
tion, the  amount  of  additional  insurance  obtained,  and  that  the 
fire  was  caused  by  a  defective  gasoline  lighting  plant.  The  com- 
pany returned  the  proofs  with  a  letter  denying  any  liability  on 
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the  ground  that  the  policy  had  been  canceled  before  the  fire. 
Held,  That  the  rejection  of  the  claim  on  the  ground  stated  In  the 
company's  letter  did  not  constitute  a  waiver  of  the  conditions 
of  the  policy. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Taylor-Baldwin  Ck>.  ▼.  Northwestern  F.  &  M.  Ins.  Ck>.  (N. 
D.  S.  C.) : 

122  Northwestern  Reporter  (August  22,  1909),  896. 

Policy — Conformity  to  Application— Duty  of  Company: 

It  is  the  duty  of  a  fire  insurance  company,  which  accepts  a 
signed  application  for  insurance  written  on  a  blank  furnished 
by  the  company,  which  provides  that  it  shall  be  the  basis  on 
which  insurance  is  to  be  effected,  to  write  the  policy  in  accord- 
ance with  the  application. 

Same — Contract — iron-Safe  Clause: 

If,  in  his  application,  the  applicant  states  that  he  will  agree 
carefully  to  preserve  his  last  inventory  in  an  iron  safe  at  night, 
or  in  some  place  secure  against  fire  In  another  building,  the 
company  is  authorized  to  insert  an  iron-safe  clause  in  the  policy 
extending  to  the  last  inventory  only  and  not  also  to  books  of 
account 

Same — Conformity  to  Application — Presumption: 

The  recipient  of  a  policy  issued  in  response  to  an  applica- 
tion stipulating  that  it  is  to  be  the  basis  of  the  contract,  may  as- 
sume that  the  company  has  discharged  its  duty  and  has  written 
the  policy  on  the  basis  of  the  application,  and  he  is  not  obliged 
to  read  the  policy  to  see  if  it  conforms  to  the  application. 

Application — Contract — Completion : 

Where  the  application  stipulates  that  it  shall  be  the  basis 
of  the  contract,  and  such  application  is  received  and  retained  by 
the  company,  and  a  policy  be  written  and  delivered,  and  the 
premium  be  paid  by  the  applicant  and  kept  by  the  company,  a 
binding  contract  of  insurance  is  efTected  on  the  basis  of  the  ap- 
plication. 

Same— Same^Reformatlon : 

Where  the  application  stipulates  that  it  shall  be  the  basis  of 
the  contract,  but  through  inadvertence,  mistake  or  design,  such 
policy  is  written  on  a  basis  different  from  that  contained  in  the 
application,  it  may  be  reformed  to  correspond  with  the  applica- 
tion. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
German  American  Ins.  Co.  v.  Darrin  (Kans.  S.  C.) : 

108  Pacific  Reporter   (August  23.  1909),  87: 

88  Insurance  Law  Journal  (September,  1909),  1008. 

Policy— Iron-Safe  Clause— Validity: 

An  iron-safe  clause  in  a  fire  insurance  policy  is  valid,  and 
must  be  complied  with  in  order  to  entitle  the  insured  to  recover 
on  the  policy. 
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Same— Same — Compliance— Question  for  Jury: 

Where,  in  accordance  with  the  custom  of  the  stores  in  a 
rural  community,  insured  on  Saturday  nights  closed  his  store 
between  10  and  11  o'clock,  and  took  his  books  upstairs  to  his 
room  to  post  them,  and  he  was  doing  so  at  the  time  of  the  fire, 
the  books  being  otherwise  kept  in  an  iron  safe  at  all  times,  when 
the  store  was  closed,  whether  insured's  acts  constituted  a  suffi- 
cient compliance  with  an  iron-safe  clause  in  his  policy  was  for 
the  Jury. 

Same— Same — Custom — Contract: 

Where  an  insurance  company  insured  one  of  the  two  stores 
in  a  negro  rural  community  by  a  policy  requiring  the  insured  to 
keep  a  set  of  books  in  an  iron  safe  during  closing  hours,  the  insur- 
ance company  was  bound  by  the  custom  of  the  community  as  to 
what  constituted  the  usual  and  customary  hours  of  business  and 
the  custom  of  the  two  stores  as  to  the  time  of  closing  constituted 
the  custom  of  the  community. 

Same— Same— Same— Same : 

Where,  in  an  action  on  a  fire  policy  containing  an  iron-safe 
clause,  there  was  evidence  that  it  was  the  custom  of  the  stores 
in  the  community  to  keep  open  until  10  or  11  o'clock,  and  then 
for  the  proprietor  to  take  his  books  upstairs  to  his  room  and 
post  them  before  returning  them  to  the  safe  in  the  store,  as  the 
insured  was  doing  on  the  night  of  the  fire,  the  court  properly 
charged  that  the  Jury  should  consider  such  custom  in  determin- 
ing whether  there  had  been  a  substantial  compliance  with  the 
iron-safe  clause. 

Same— Same— Same — Inventories: 

A  policy  required  insured  to  keep  all  inventories  in  an  iron 
safe  during  closing  hours.  Insured's  inventories  taken  Just  be- 
fore and  after  the  policy  was  issued  were  kept  in  a  book  in  which 
was  also  kept  the  accounts  of  the  store  and  other  data  of 
the  business  at  the  time  of  the  fire.  In  accordance  with  the 
custom  in  the  community,  insured  had  taken  the  book  upstairs 
after  closing  hours  fn  order  to  post  it,  and  it  was  burned.  There 
were  other  books  in  the  safe  from  which  a  history  of  the  busi- 
ness could  be  ascertained.  Held,  That  the  court  properly 
charged  that,  if  the  Jury  found  that  the  insured  took  inventories 
as  required  which  were  destroyed  without  his  fault  or  negli- 
gence, then  the  Jury  should  find  that  he  had  complied  with  the 
policy,  though  a  portion  of  the  inventories  had  been  destroyed. 
[Judgment  for  Insured  below.  Here  affirmed  against  company.] 
Capital  Fire  Ins.  Co.  v.  Kaufman  (Ark.  S.  C): 

121  Northwestern  Reporter  (August  25,  1909),  289. 

Policy — Change  in  Title— Administrator's  Sale: 

There  is  a  change  of  interest  and  title  within  a  fire  policy  is- 
sued to  an  administrator  on  decedent's  property,  conditioned  to 
be  void  if  any  change  takes  place  in  the  interest,  title  or  posses- 
sion of  the  subject  of  insurance,  an  administrator's  sale,  or- 
dered to  be  made  for  cash,  having  been  made  and  confirmed, 
though  no  deed  has  passed,  and  there  has  been  no  pasnnent  of 
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purchase  money  or  change  of  possession;  the  sale  being  valid 
under  Ballinger's  Ann.  Codes  &  St.  Wash.,  Sec.  6274  (Pierce's 
Code,  Sec.  2582),  from  the  time  of  the  confirmation,  and  the  sale 
being  specifically  enforceable  notwithstanding  subsequent  de- 
struction of  the  property. 

Same— Same — Knowledge  of  Agent — Waiver: 

A  fire  policy  becomes  void,  as  conditioned  therein,  by  rea- 
son of  a  change  in  the  interest  and  title  of  the  insured  prop- 
erty, notwithstanding  the  company's  agent  is  apprised  of  the 
change,  makes  no  objection,  and  allows  the  policy  to  stand;  no 
duty  devolving  on  him  to  take  any  action. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Moller  V.  Niagara  Fire  Ins.  Co.  (Wash.  S.  C.) : 

103  Pacific  Reporter  (September  6,  1909),  449. 

Failure  to  Disclose  Incumbrances — Chattel  Mortgage— Materi- 
ality to  Risk  Variation  of  Statutory  Conditions: 
In  this  case  it  was  held  that  vendor's  liens  were  not  mate- 
rial to  the  risk.  Nor  was  the  giving  of  a  chattel  mortgage  subse- 
quent to  the  application  for  insurance  a  change  material  to  the 
risk.  Any  variation  or  condition  added  to  the  statutory  ones 
which  is  intended  to  prevent  a  judge  or  Jury  from  determining 
the  materiality  of  any  statement  is  not  reasonable  or  Just. 

[Judgment  for  insured.] 

Fritzly  v.  (lermania: 

14  O.  W.  R..  261; 

29  Canadian  Law  Times  (September.  1909),  862. 

Policy — Cancellation — Notice — Waiver: 

Although  an  Insurance  policy  contains  a  provision  that 
either  party  thereto  may,  ''at  any  time,  be  released  from  the  obli- 
gations of  this  policy  by  giving  the  other  party  30  days'  no- 
tice of  such  intention,"  the  parties  may  agree  upon  an  immediate 
cancellation. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Cox  V.  Farmers'  Mut.  Fire  Ins.  Co.  (Ga.  S.  C.) : 

66  Southeastern  Reporter  (September  11,  1909),  409. 

Policy — Loss  by  Riot — Exception: 

In  a  policy  insuring  property  against  loss  by  fire  except 
as  otherwise  provided,  a  clause  excepting  'ioss  caused  directly 
or  indirectly  by  invasion,  insurrection,  riot,"  etc.,  must  be  con- 
strued as  an  exemption  of  the  company  from  liability  for  a 
loss  from  fire  caused  by  a  riot;  a  loss  otherwise  than  by  fire  be- 
ing entirely  outside  the  terms  of  the  policy. 

Same^Rule  of  Construction: 

Insurance  policies  are  contracts  by  the  terms  of  which  both 
parties  are  bound,  when  clear  and  unambiguous. 

Same— Exception — Waiver: 

The  fact  that  an  insurance  agent  who  issued  policies  to  in- 
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sured  urged  as  an  inducement  to  procure  such  insurance  the  very 
danger  which  afterward  caused  a  loss,  but  which  was  within  the 
exception  contained  in  the  policies,  does  not  constitute  a  waiver 
by  the  company  of  such  exception,  where  there  was  no  agree- 
ment to  that  effect,  and  the  policies  were  delivered  and  ac- 
cepted with  such  clause  retained. 

[Judgment  for  company.] 

Luckett-Wake  Tobacco  Co.  v.  Globe  &  Rutgers  Fire  Ins. 
Co.  (U.  S.  C.  C.  Ky.) : 

171  Federal  Reporter  (September  16,  1909),  147. 

Mutual  Company — Contract — ^Amendments  to  Charter: 

By  the  fundamental  law  of  a  fire  insurance  society  organ- 
ized in  1752,  comprised  in  its  deed  of  settlement  and  subse- 
quent charter  from  the  State,  every  person  insuring  therein  was 
required  to  deposit  a  sum  proportioned  to  the  amount  of  his 
policy,  and  become  a  member  of  the  society  during  the  continu- 
ance of  his  policy,  on  the  expiration  of  which  without  a  loss 
his  deposit,  subject  to  certain  deductions,  was  returned.  By  an 
amendment  adopted  in  1836  it  was  provided  that  all  policies 
thereafter  issued  should  be  made  to  continue  in  force  for  an 
unlimited  period,  but  that  the  society  should  have  the  right  on 
30  days*  notice  to  cancel  any  policy  and  return  the  deposit,  or 
the  insured  might  on  notice  surrender  his  policy  and  withdraw 
his  deposit  less  5  per  cent.,  and  such  provisions  were  incor- 
porated in  all  subsequent  policies.  Held,  That  a  policy  there- 
after issued  was  subject  to  such  provisions  as  a  part  of  the  con- 
tract, and  that  the  holder  had  no  standing  to  enjoin  the  society 
from  cancelling  the  policy  and  terminating  his  membership  on 
the  ground  that  the  amendment  of  the  deed  of  settlement  was 
ultra  vires. 

Same— Corporate  Powers — Persons  Entitled  to  Question: 

The  insured  claims  that  the  company  overstepped  the  limits 
of  its  corporate  authority  in  amending  its  charter.  Held*  That 
under  tiie  law  of  Pennsylvania  the  validity  of  a  corporate  char- 
ter of  a  particular  power  apparently  conferred  thereby  cannot  be 
inquired  into  collaterally,  but  must  be  the  subject  of  direct  at- 
tack by  the  commonwealth. 
[Judgment  for  company.] 

Harrison  v.  Philadelphia  Contributionship   for  Insurance 
of  Houses  from  Loss  by  Fire  (U.  S.  C.  C,  Pa.) : 

171  Federal  Reporter  (September  16,  1909),  178. 

Policy — Rider — ^"To  Effect  Other  Insurance" — Construction: 

A  rider  attached  to  the  policy  gave  the  insured  the  privilege 
''to  effect  other  insurance."  It  was  stated  in  the  rider  that  the 
amount  then  existing  was  $10,400.  An  additional  policy  of  $1,400 
was  taken  out  on  the  property,  and  by  reason  of  this  act  the 
defendant  .company  claims  that  its  policy  was  forfeited.  Held* 
That  the  parties  intended  by  the  provision  to  say  "other  and  ad- 
ditional insurance"  and  that  the  policy  was  not  forfeited. 

Same— Cancellation — ^Walver  of  Requirement  of  Time: 

The  company  gave  notice  to  the  insured  saying  that  their 
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policy  Insuring  his  property  would  be  cancelled  five  days  there- 
after. The  insured  procured  through  his  agents,  and  within  the 
five  days,  a  policy  in  place  of  the  defendant's  policy.  Within  the 
five  days,  and  after  the  substituted  policy  was  issued,  the  prop- 
erty burned.  The  defendant  claims  that  by  reason  of  the  acts 
of  the  insured  in  procuring  another  policy,  which  if  taken  to- 
gether with  the  policy  of  the  defendant  and  the  other  policies 
on  the  property  would  have  made  the  amount  of  Insurance  on  it 
in  excess  of  its  insurable  value,  the  insured  had  waived  the  five- 
day  notice  of  cancellation,  and  that  the  cancellation  of  its  policy 
was  complete  from  the  time  the  substituted  policy  was  procured. 
Held,  That  these  facts  did  not  constitute  a  waiver. 

Same— "Waiver"— Definition : 

A  "waiver"  has  been  defined  to  be  the  "intentional  relin- 
quishment of  a  known  right."  It  is  voluntary  and  implies  an 
election  to  dispense  with  something  of  value,  or  forego  some  ad- 
vantage which  the  party  waiving  it  might  at  its  option  demanded 
or  insisted  upon." 

[Judgment  for  plaintiff.] 

Griscom-Spencer  Co.  v.  Mechanics  Ins.  Co.   (N.  J.  S.  C, 
Hudson  Cir.) : 

32  N.  J.  Law  Journal  (September.  1909),  277. 

Payment  of  Premium — Authority  of  Agent — Estoppel: 

The  company  claimed  that  the  policy  never  became  effective 
because  the  premiums  were  not  paid.  The  evidence  shows  that 
the  general  agents  were  supplied  with  blank  policies  signed  by 
the  officers  of  the  company.  These  agents  had  full  authority  to 
deliver  policies,  collect  premiums  and  make  rates.  The  policy 
acknowledged  the  receipt  of  the  premium.  The  insured  testi- 
fied that  he  had  offered  to  pay  the  full  premium  in  money, 
but  upon  the  suggestion  of  the  agent,  such  agent's  account  was 
settled,  and  it  was  agreed  between  them,  that  the  balance  of  the 
premiums  would  be  traded  out  by  the  agent.  On  the  other  hand 
the  agent  testified  that  a  small  part  of  the  premium  was  paid 
in  cash,  and  the  balance  credited.  Held,  That  the  company  was 
bound  in  either  view  of  the  transaction.  After  having  given  its 
agent  full  power  to  collect  premiums,  and  after  having  treated 
this  premium  as  paid,  it  cannot  now  call  in  question  the  trans- 
action of  its  agent  in  extending  credit  to  the  insured  for  part  of 
the  premiums,  or  in  accepting  merchandise  instead  of  money. 

Policy — Inventory— Computation  of  Time: 

The  policy  provided  that  unless  an  inventory  of  the  stock 
were  taken  within  30  days  of  its  issuance  there  could  be  no 
recovery.  The  policy  was  issued  February  8,  1907,  and  became 
efTective  at  noon  on  that  day;  the  building  burned  at  11  o'clock 
on  the  10th  day  of  March,  1907.  No  inventory  had  been  taken. 
Held,  That  when  an  act  is  to  be  performed  within  a  specified 
period  from  or  after  a  day  named,  the  rule  is  to  exclude  the 
first  day  designated  and  to  include  the  last  day  of  the  specified 
period.  The  great  weight  of  authority  is  in  favor  of  counting 
one  of  the  days,  and  the  usual  practice  is  to  exclude  the  first  day 
and  include  the  last 
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Same— Completion  of  Contract — iseuance— Delivery: 

Where  up  to  the  time  of  the  delivery  of  a  policy  of  insur- 
ance the  rate  of  insurance  or  any  of  the  details  and  conditions 
of  the  contract  had  not  been  agreed  upon  and  the  insured  would 
have  had  the  right  to  reject  it,  and  at  that  time  the  minds  of  the 
parties  met  for  the  first  time  upon  the  terms  of  the  contract, 
the  date  of  delivery  was  the  date  of  issuance  of  the  policy,  and 
not  the  date  of  the  policy.  The  word  "issued,"  as  used  in  the 
policy,  means  when  the  policy  is  made  and  delivered  and  is  in 
full  effect  and  operation. 

Same — Cancellation — Notice: 

The  agent  got  possession  of  the  policy  from  the  wife  of  the 
insured,  during  his  absence,  upon  the  pretense  that  he  had 
charged  too  much  for  the  premium  and  desired  to  correct  the 
mistake.  He  immediately  canceled  the  policy.  Held,  That  where 
an  agent  secures  by  misrepresentation  a  policy  of  insurance 
issued  by  him  and  cancels  it  on  his  own  initiative,  without  giving 
the  assured  notice  of  such  cancellation  five  days  before  a  fire,  the 
policy  must  be  regarded  as  in  full  force  and  effect  at  the  time  of 
the  fire. 

Same^— Notice  of  Loss — Sufficiency: 

Where  due  diligence,  under  all  the  circumstances,  is  exer- 
cised in  giving  to  the  insurance  company  notice  of  loss,  this  is 
all  that  is  required. 

Same— Separation  of  Damaged  and  Undamaged  Goods: 

The  provision  of  a  policy  requiring  separation  of  damaged 
from  undamaged  goods,  in  case  of  a  fire,  is  directory,  and  a  failure 
to  comply  with  it  will  not  avoid  the  policy,  but  only  have  tJ^e 
effect  of  reducing  the  recovery  by  such  amount  as  is  lost  to 
the  company  by  the  failure  to  comply. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Homestead  Fire  Ins.  Co.  v.  Ison  (Va.  S.  C.  A.) : 

3  Virsrinia  Appeals  (September  18.  1909).  486; 
65  Southeastern  (October  2,  1909),  463. 

Lease— Covenant  as  to  Insurance  Money — Construction: 

Where  a  lease  for  years  covenanted  that  on  destruction  of 
the  buildings  the  lessors  would  rebuild  or  repair  with  any  money 
received  from  insurance  held  by  the  mortgagees  if  they  would 
permit  and  direct  the  money  to  be  so  applied,  which  the  lessors 
agreed  "to  request  and  do  hereby  so  request,"  the  covenant  did 
not  impose  on  the  lessors  any  obligation  to  make  a  further 
request  of  the  holders  of  the  policies  than  that  contained  in  the 
lease. 

Same— Same— Same: 

The  words  "hereby  agree  to  request"  in  such  covenant  were 
not  equivalent  to  "hereby  agree  to  endeavor  to  persuade." 

Same— Same— Breach  of  Covenant: 

The  lessees  could  not  recover  for  breach  of  such  covenant 
unless  the  mortgagees'  failure  to  use  the  insurance  money  in 
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rebuilding  resulted  from  the  lessors'  failure  or  neglect  to  make 
such  request. 

[Judgment  for  lessors  below.    Here  affirmed  in  favor  of  lessors.} 

Putts  V.  Pendleton  et  al.  (Md.  C.  A.) : 

73  Atlantic  Reporter  (September  23,  1909),  900. 

Valued  Policy— Statute— Pleadings-^Reaity: 

Rev.  St.  Texas,  1896,  Art.  3089,  provides  that  a  fire  insurance 
policy,  in  the  event  of  total  loss  of  the  property,  shall  be  consid- 
ered a  liquidated  demand  for  the  full  amount  of  the  policy,  but 
provides  that  the  statute  shall  not  apply  to  personal  property. 
The  policy  described  the  property  as  a  "two-story,  shingle  roof 
building,"  with  a  "stone  and  cedar"  foundation,  and  "occupied 
as  a  private  residence."  In  an  action  on  the  policy  the  company 
claimed  that  a  failure  to  allege  and  prove  that  the  property  was 
not  personal  property  precluded  the  insured  from  recovering  un- 
der the  pleadings.  Held,  That  the  recitals  contained  in  the  pol- 
icy with  reference  to  the  description  of  the  property  prima  facia 
show  that  it  was  considered,  regarded  and  treated  as  realty. 

[Judgment  for  Insured  below.    Here  affirmed  against  company.] 
Co-Operative  Assn.  et  al.  v.  Hubbs  (Tex.  C.  C.  A.) : 

115  Southwestern  Reporter  (February  24,  1909),  670; 
38  Insurance  Law  Journal  (April,  1909),  528. 

Mutual  Company — Payment  of  Judgment  by  Member — Contri- 
bution: 

That  the  articles  of  association  of  an  insurance  association 
provided  that  every  policy  issued  should  provide  that  no  member 
of  thd  association  shall  be  liable  for  an  amount  exceeding  a  cer- 
tain sum,  would  not  limit  the  amount  of  recovery  to  that  sum, 
in  an  action  by  a  member  against  the  others  for  contribution  after 
paying  a  Judgment  for  the  full  amount  of  a  policy,  rendered 
against  all  the  members  Jointly;  each  member  being  required  to 
contribute  his  full  share  of  the  amount  paid,  according  to  the 
equitable  rules  of  contribution. 
Same— 8a  me— 8a  me : 

A  Joint  Judgment  was  obtained  against  plaintifT  and  18  other 
members  of  an  insurance  association,  which  was  paid  by  plaintiff 
and  another,  who  has  assigned  his  right  to  contribution  to  plain- 
tiff; and  the  other  17  members  are  either  insolvent  or  non-resi- 
dents, though  plaintiff  had  previously  sued  one  of  the  insolvents 
to  set  aside  an  alleged  fraudulent  conveyance,  and  the  action 
was  dismissed  for  misjoinder.  Held,  In  an  action  for  contribu- 
tion, that,  while  plaintiff  was  entitled  to  recover  only  seventeen- 
nineteenths  of  the  amount  paid,  he  was  entitled  to  be  placed  in 
such  position  that  he  could  collect  at  least  one-third  of  the 
amount  paid  from  any  one  of  the  members  who  should  become 
solvent,  and  any  other  member  who  thereafter  became  solvent 
should  be  required  to  contribute  a  fourth,  to  be  divided  among 
the  three  who  had  contributed,  and  so  on  until  each  member 
who  subsequently  became  solvent  had  contributed,  the  member 
paying  one-third  of  the  amount  being  equitably  subrogated  to 
plaintiff's  right  to  the  remaining  unsatisfied  Judgments  against 
the  other  members;  and  to  preserve  the  rights  of  all  parties, 
separate  Judgments  against  each  defendant  served  should  be  en- 
tered for  one-third  of  the  amount  of  the  Judgment  paid,  with 
interest  and  costs,  and  the  decree  should  require  plaintiff,  upon 
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the  collection  of  one  of  such  Judgments,  to  assign  to  the  County 
Treasurer,  for  the  Court,  the  remaining  Judgments,  to  be  held  for 
the  benefit  of  the  parties  who  afterward  contributed,  and  should 
further  permit  any  parties  so  contributing  to  apply  on  the  foot 
of  the  decree  for  an  order  directing  the  County  Treasurer  to 
collect  on  any  of  the  remaining  Judgments  an  amount  which  the 
Judgment  debtor  proceeded  against  should  equitably  contribute 
to  equalize  the  contributions  then  made,  continuing  this  method 
until  full  contribution  is  made  by  all  members,  so  far  as  possible. 

[Judgment  for  plaintiff.] 

Jewett  V.  Maytham  et  aL  (N.  Y.  S.  C,  E3q.  Tr.) : 

118  New  York  Supplement  (October  4,  1909),  635. 

Life-Tenant— Duty  to  Insure: 

Where  no  requirement  is  contained  in  the  instrument  creat- 
ing a  life  estate,  the  life-tenant  is  not  bound  to  insure  the  inter- 
est of  remaindermen  in  the  premises,  but  either  party  may  insure 
for  his  own  benefit. 

Same— Insurance  by  Guardian — Distribution: 

The  ward  was  a  tenant  for  life  of  the  real  estate.  The  bam 
situated  on  this  land  was  destroyed  by  fire  caused  by  lightning. 
There  was  insurance  in  the  name  of  the  guardian  on  the  build- 
ing and  on  the  contents.  The  guardian  was  also  a  remainder- 
man. The  money  obtained  from  the  insurance  company  was  used 
in  rebuilding  the  bam.  The  ward  seeks  an  accounting  from  the 
guardian  of  this  money.  Held,  That  where  a  remainderman  as 
de  facto  guardian  for  an  incompetent  life-tenant  insured  a  barn 
on  the  premises  for  more  than  the  interest  of  the  life-tenant, 
and,  upon  loss,  collected  the  full  amount  and  expended  it  in  re- 
building the  bam  in  the  interest  of  both  the  ward  and  remain- 
dermen, she  made  an  equitable  apportionment  of  the  fund,  and 
should  be  credited  upon  her  accounting  as  guardian  with  the 
amount  expended  in  building  the  barn. 

[Judgment  for  life-tenant  below.     Here   reversed   in   favor  of 
guardian.] 

Smith  v.  Cameron  (Mich  S.  C.) : 

122  Northwestern  Reporter  (October  15,  1909),  564. 

Action  on  Policy — Admissions  In  Pleading — Evidence: 

Where,  in  an  action  on  a  fire  policy,  the  complaint  alleged 
total  loss  by  fire,  and  that  the  full  amount  of  the  policy  was  due. 
the  court  properly  permitted  plaintifT  to  ofTer  in  evidence  the 
part  of  the  paragraph  of  company's  answer  admitting  the  loss  of 
the  property  by  fire,  excluding  the  part  of  the  paragraph  denying 
liability  therefor. 

Policy — ^"Entire  and  Sole  Owner" —  Equitable  Owner: 

An  equitable  owner  is  an  entire  and  sole  owner  within  a 
policy  stipulating  that  insured  was  the  sole  and  unconditional 
owner  of  the  property. 

Same— Same— Evidence : 

Where,  in  an  action  on  a  fire  policy,  the  company  offered  in 
evidence  a  deed  to  a  third  person  covering  the  property  to  show 
a  breach  of  the  policy  stipulating  that  insured  was  the  sole  and 
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unconditional  owner,  that  insured  had  concealed  a  material  fact 
concerning  the  subject  of  insurance,  and  had  falsely  sworn  after 
the  loss  touching  his  title  to  the  property,  it  was  competent  for 
insured  to  show  that  he  was  the  equitable  owner  by  showing  that 
the  third  person  held  the  legal  title  in  trust  for  him. 

Same— Same — Same— Weight : 

In  an  action  on  a  fire  policy  stipulating  that  insured  was  the 
sole  and  unconditional  owner  of  the  property,  evidence  to  estab- 
lish the  equitable  ownership  of  the  property  in  insured,  and  that  a 
third  person  held  the  legal  title  in  trust,  was  not  within  the 
rule  requiring  clear,  strong  and  conyincing  proof. 

Equitable  Owner — Inturabie: 

~  The  holder  of  an  equitable  interest  in  property  has  an  insur- 
able interest  therein. 

Title  of  Insured — Inquiry: 

An  inquiry  as  to  the  title  of  insured  in  the  property  covered 
by  a  fire  policy  should  be  made  at  the  time  of  the  issuance  of  the 
policy,  and  not  deferred  until  after  a  loss  has  occurred. 

Policy — Change  in  Titie^Mortgage: 

The  policy  stipulated  that  any  change  in  title  or  interest 
would  be  cause  for  forfeiture.  The  insured  mortgaged  the  prop- 
erty. Heldf  That  the  giving  by  insured  of  a  mortgage  on  prop- 
erty effects  a  change  of  title,  and  avoids  a  fire  policy  conditioned 
to  be  void  if  any  change  takes  place  in  the  title. 

Same— Same — Waiver — Evidence: 

In  an  action  on  a  fire  policy  conditioned  to  be  void  if  any 
change  in  title  to  the  property  occurs,  evidence  that  insured 
furnished  proof  of  loss  showing  the  execution  by  him  of  a  mort- 
gage on  the  property,  that  the  company  acknowledged  receipt 
thereof  and  sent  to  its  agent  a  check  for  the  loss,  and  notified 
insured  and  the  mortgagee,  the  holder  of  the  policy  thereof,  and 
thereafter  recalled  the  check,  is  competent  on  the  issue  of  waiver 
of  forfeiture  occasioned  by  the  execution  of  the  mortgage. 

Same — Breach  of  Conditions — ^Waiver: 

The  company  contended  that  acts,  conduct  and  statements 
of  themselves  are  insufficient  to  constitute  a  waiver.  Held,  That 
the  company  may  waive  a  breach  of  a  condition  in  a  policy  either 
by  express  language  or  by  acts  from  which  an  intention  may  be 
inferred  or  from  which  a  waiver  follows  as  a  legal  result,  but  a 
waiver  cannot  be  inferred  from  mere  silence. 

Same— Same— Same : 

Where  a  company  in  a  fire  policy  conditioned  to  be  void  if 
any  change  of  title  in  the  property  was  made,  and  stipulating  that 
it  should  not  be  held  to  have  waived  any  forfeiture  by  any  act 
relating  to  the  appraisal  or  examination  provided  for,  recognized 
the  validity  of  the  policy  after  the  adjustment  of  a  loss  and 
knowledge  of  the  existence  of  a  mortgage  on  the  property  made 
by  insured,  and  sent  its  draft  for  the  loss  to  its  agent  and  notified 
insured  and  the  mortgagee  thereof,  it  waived  a  forfeiture  and 
was  estopped  from  insisting  on  the  invalidity  of  the  policy,  not- 
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withstanding  a  non-waiver  agreement  stipulating  that  anj  action 
taken  by  the  company  wliile  investigating  the  cause  of  the  fire, 
the  amount  of  the  loss,  should  not  operate  as  a  waiver  of  any 
of  the  conditions  of  the  policy. 

Same— Limitation  of  Action — Statute: 

Under  N.  C.  St.  Revisal,  1905»  Sec.  4809,  providing  that  no 
company  shall  limit  the  time  within  which  an  action  shall  be 
commenced  to  less  than  one  year  after  the  cause  of  action 
accrued,  an  action  on  a  policy  stipulating  that  the  loss  should  not 
become  payable  until  60  days  after  notice,  ascertainment  and 
proof  of  loss,  and  that  no  action  should  be  sustainable  unless 
commenced  within  12  months  next  after  the  fire,  is  not  barred 
by  limitations,  where  the  fire  occurred  May  24th,  the  amount  of 
damages  was  ascertained  May  29th,  proofs  of  loss  were  filed  and 
accepted  June  6th,  and  the  summons  was  issued  on  June  22nd  of 
the  year  following. 

Action  on  Policy — ^Waiver — Pieading: 

A  complaint  in  an  action  on  a  fire  policy  alleging  that  insured 
was  the  sole  beneficial  owner  of  the  property;  that  the  policy  was 
Issued;  that  the  property  was  destroyed  by  fire  while  the  policy 
was  in  force;  that  proof  of  loss  was  made;  that  the  loss  was  ad- 
justed; and  that  the  company  promised  to  pay  the  full  amount  of 
the  policy  and  issued  its  check  therefor,  which  was  recalled  before 
delivery,  etc. — suflaclently  pleaded  waiver  of  forfeiture  of  the 
policy  for  violation  of  its  terms,  especially  where  the  company 
did  not  move  for  greater  particularity  and  the  parties  presented 
all  their  contentions  under  the  issues  whether  the  company  was 
indebted  to  insured  as  alleged  in  the  complaint,  and  whether  the 
action  was  barred.  • 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Modlin  V.  Atlantic  Fire  Ins.  Co.  (N.  C.  S.  C): 

65  Southeastern  Reporter  (October  16,  1909),  605. 

Cancellation  of  Policy — ly^utual  Content — Return  of  Premium: 

The  note  of  a  third  party  was  taken  as  collateral  to  secure 
the  payment  of  the  premium.  This  note  was  not  paid,  and  the 
company  wrote  to  the  insured  asking  that  the  note  be  paid  or 
the  policy  returned.  The  policy  was  returned,  and  later  the  in- 
sured instituted  this  action  to  recover  the  unearned  portion  of 
the  premium.  Held,  That  these  facts  warranted  a  finding  that 
the  policy  was  cancelled  by  mutual  consent  and  under  the  cir- 
cumstances the  insured  was  not  entitled  to  recover. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Berton  v.  Atlas  Assur.  Co.  Ltd.  (Mass.S.  J.  C): 

89  Northeastern  Reporter  (October  19,  1909),  244. 

Husband  and  Wife^lntu ranee  interest: 

B  purchased  a  farm,  and  had  the  deed  made  to  his  wife. 
Later  he  insured  the  buildings  in  his  own  name.  Upon  loss  by 
fire,  the  company  denied  his  insurable  interest  and  refused  to 
pay.    Held,  That  "a  contract  of  insurance  is  a  contract  of  indem- 
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nity,  and  any  person  attempting  to  enforce  a  claim  under  such  a 
contract  must  show  an  interest  in  the  subject  matter  of  the  con- 
tract" 

Same— Same: 

A  husband,  by  virtue  of  the  marital  relation  only,  has  no 
insurable  interest  in  his  wife's  real  estate. 

[Judgment  for  insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

Bassett  v.  Farmers'  &  Merchants'  Ins.  Co.  (Neb.  S.  C.) : 

122  Northwestern  Reporter  (October  22,  1909),  708. 

Action  against  Wrong-Doer — Subrogation — Parties: 

Property  owned  by  the  plaintiff  was  destroyed  by  fire  negli- 
gently set  out  from  a  locomotive  engine  belonging  to  the  defend* 
ant  railroad  company.  The  plaintiff  held  a  policy  of  insurance 
on  the  property;  the  amount  of  the  loss  was  adjusted  and  the 
insurance  company  paid  the  plaintiff,  taking  an  assignment  of 
all  rights  of  the  plaintiff,  to  the  extent  of  the  amount  paid, 
against  the  railroad  company.  The  plaintiff  then  instituted  ac- 
tion against  the  railroad  company  for  the  balance  of  the  loss. 
Held,  That  where  an  insurance  company  pays  to  the  assured  a 
loss  occasioned  by  the  wrong  of  a  third  party,  and  the  value  of 
the  property  destroyed  by  the  fire  exceeds  the  amount  paid  by 
the  insurance  company,  the  assured  may  bring  an  action  in  his 
own  name  against  the  wrong-doer  and  recover  the  full  amount 
of  the  loss. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  railroad 
company.] 

Kansas  City  M.  &  O.  Ry.  Co.  v.  Shutt  (Oklahoma  S.  C.) : 

104  Pacific  Reporter  (October  25,  1909),  51. 

Policy— Limitation  of  Action— Validity: 

A  provision  of  a  fire  pplicy  that  no  suit  thereon  shall  be  sus- 
tainable unless  brought  within  six  months  next  after  the  fire 
is  valid. 

Same— ''Adjust"— Definition : 

To  "adjust"  an  unliquidated  claim  is  to  determine  what  is 
due;  to  settle;  to  ascertain;  or,  according  to  Webster,  "to  settle 
or  bring  to  a  satisfactory  state,  so  that  parties  are  agreed  in  the 
result" 

Same — Limitation  of  Action — ^Waiver: 

Where  the  company's  adjuster  told  insured  that  he  had  in- 
vestigated the  loss,  and  believed  it  an  honest  one,  but  that  the 
company  desired  Insured  to  wait  until  other  companies  having 
insurance  on  the  goods  acted,  and  that  the  company  would  do 
whatever  they  did,  it  was  a  waiver  of  a  clause  requiring  suit 
on  the  policy  to  be  brought  within  six  months  after  the  fire. 

Same<i-Same — ^Authority  of  Agent — Estoppel: 

The  policy  provided  that  suit  must  be  brought  within  six 
months.  Through  the  inducements  of  the  adjuster  the  suit  was 
not  brought  until  after  the  period  of  limitation.  Heldt  That  where 
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the  insurance  company  clothed  its  adjuster  with  apparent  au- 
thority to  speak  for  it,  and  he  induced  insured  to  delay  bringing 
suit  on  the  policy  until  the  time  limit  fixed  by  the  contract  had 
expired,  it  could  not  claim  that  the  adjuster  exceeded  his  author- 
ity, and  invoke  the  bar  of  such  time  limit 

Action  on  Policy— Time  for  Commencing  Suit: 

It  could  not  be  said  as  a  matter  of  law  that  25  days  after 
payment  was  refused  was  not  a  reasonable  time  within  which  to 
commence  suit  on  a  fire  policy;  the  insurance  company  having 
waived  a  clause  of  the  policy  requiring  suit  to  be  commenced 
within  six  months  after  loss. 
Policy — Other  insurance— Waiver: 

The  company  sought  to  avoid  liability  because  of  the  ex- 
istence of  other  insurance.  It  was  shown  that  the  company  had 
knowledge  of  such  other  insurance.  Held,  That  a  company  know- 
ing of  the  existence  and  amount  of  other  insurance  on  the  prop- 
erty when  it  issued  and  delivered  a  policy,  waived  a  provision 
against  other  insurance. 

Same— Same — Same: 

An  insurance  company,  knowing  when  it  issued  a  policy 
that  insured  had  $4,000  other  insurance  on  the  property,  waived 
a  provision  against  other  insurance,  though  a  rider  on  the  pol- 
icy permitted  other  concurrent  insurance  to  the  extent  of  $2,000 
only,  since  it  would  be  presumed  that  it  did  not  intend  to. issue 
a  policy  void  from  the  beginning. 

Agency — Conduct — Jury : 

The  application  was  made  at  the  solicitation  of  A.  No  nego- 
tiations were  made  with  any  person  other  than  A  until  after  the 
policy  was  issued.  The  policy  was  mailed  to  the  insured.  Held* 
That  agency  may  be  created  by  conduct  of  the  parties,  and  that 
it  was  for  the  jury  to  say  whether  or  not  A  was  agent  of  the 
company. 

Same— Knowledge  imputable  to  Company: 

Facts  known  to  an  agent  when  acting  as  such  are  in  law 
known  to  the  principal. 

Knowledge  of  Breach — Retention  of  Premium — Estoppel: 

An  insurance  company  retaining  the  premium  on  a  fire  policy 
after  full  knowledge  of  all  the  facts  which  under  its  provisions 
would  make  it  void  ab  initio,  thereby  asserts  the  validity  of  the 
contract. 

Action  on  Policy — Notice  to  Agent — Evidence: 

In  an  action  on  a  policy,  providing  that,  unless  provided  by 
agreement  indorsed  thereon  or  added  thereto,  it  should  be  void 
if  insured  had  other  insurance  on  the  property,  evidence  that 
plaintiff,  on  stating  to  the  company's  agent  that  he  had  $4,000 
other  insurance  on  the  property,  while  the  rider  on  the  policy 
permitted  only  $2,000  other  concurrent  insurance,  was  told  by 
the  agent  that  the  rider  meant  $2,000  in  excess  of  $4,000  and  of 
the  amount  of  the  company's  policy,  was  admissible  to  show  that 
the  agent  had  notice  of  the  $4,000  insurance  before  the  company's 
policy  was  accepted  or  paid  for. 
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Policy — interpretation  by  Agent — Effect: 

Where  the  company's  agent,  knowing  that  insured  already 
had  $4,000  other  insurance,  told  insured  that  a  rider  on  the 
policy  permitting  $2,000  other  concurrent  insurance  meant  $2,000 
in  addition  to  what  insured  already  had,  such  interpretation 
bound  it 

Action  on  Policy — Pleadings — Waiver: 

Though,  in  an  action  on  a  fire  policy,  acceptance' and  reten- 
tion by  the  company  of  the  premium  with  knowledge  of  the  facts 
was  not  formally  pleaded  as  an  estoppel  or  waiver,  but  evidence 
of  payment  was  admitted  without  objection,  the  pleadings  would 
be  treated  as  amended  so  as  to  properly  present  the  question. 

Acts  of  Agent — Binding  Effect: 

Where  one,  assuming  to  act  as  an  insurance  agent,  receives 
an  application  for  insurance,  and  the  company  with  knowledge 
of  such  assumption  issues  a  policy  and  receives  the  premium 
thereon,  intending  that  the  policy  shall  be  received  in  accord- 
ance with  the  application,  the  act  of  the  agent  in  soliciting  and 
receiving  the  application  is  the  act  of  the  company. 

[Judgment  for  insured  below.     Here  affirmed  against  company.] 
Staats  V.  Pioneer  Ins.  Assn.  (Wash.  S.  C.) : 

104  Pacific  Reporter  (October  25,  1909),  185. 

Policy — Concurrent  Insurance — Warranty: 

A  clause  in  a  fire  insurance  policy  forbidding  other  concur- 
rent insurance  unless  permitted,  is  a  promissory  warranty,  so 
that  strict  compliance  therewith  is  essential  to  a  recovery. 

Same — Breach  of  Warranty — Materiality — Statute: 

Tex.  Rev.  St.  1895,  Art.  3096aa,  added  by  Acts  28th  Leg.  1903, 
P.  94,  C.  69,  Sec.  1,  provides  that  any  provision  of  an  insurance 
contract  which  provides  that  any  answers  or  statements  made 
therein  or  in  the  application,  if  untrue  or  false,  shall  render 
the  policy  void,  shall  be  of  no  effect  unless  the  matter  misrep- 
resented is  material  to  the  risk.  A  fire  insurance  policy  provided 
that  it  should  be  void  if  the  insured  then  had,  or  thereafter  pro- 
cured other  insurance.  Held,  Construing  the  statute  under  the 
assumption  that  it  was  enacted  with  knowledge  of  the  judicial 
doctrine  of  promissory  warranties  and  representations,  and  re- 
quiring strict  compliance  with  the  former,  that  it  did  not  abolish 
such  doctrine,  and  the  policy  was  avoided  by  carrying  policies 
in  other  companies  $750  in  excess  of  the  $37,000  concurrent  insur- 
ance permitted,  and  the  small  amount  of  the  excess  compared 
with  the  total  insurance  permitted,  did  not  excuse  the  violation 
of  the  provision. 

[Judgment  for  company  below.  Here  affirmed  in  favor  of  com- 
pany.] 
Gross  V.  Colonial  Assur.  Co.  (Tex.  C.  C.  A.) : 

121  Southwestern  Reporter  (October  27,  1909),  617. 

Policy — Limitation  of  Action — When  not  Applicable: 

The  policy  provided  that  no  suit  could  be  maintained  unless 
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brought  within  one  year  after  the  loss.  Held,  That  this  provision 
of  the  policy  did  not  apply  to  a  suit  brought  for  damages  on  ac- 
count of  the  defective  nature  of  the  repairs  wliich  the  company 
elected  to  make,  as  it  was  entitled  to  do  under  the  provisions  of 
the  policy. 

[Judgment  for  company  below.  Here  reversed  against  company.] 
Winston  v.  Arlington  Fire  Ins.  Co.  (32  App.  D.  C,  61) : 
20  Lawyers*  Reports  Annotated  (N.  S.),  960. 

Annotation — Misrepresentation    as    to    Dimensions    of    insured 
Building: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Duncan  v.  National  Mut  Fire  Ins.  Co.,  reported  in  22  Insurance 
Digest,  16. 

20  Lawyers*  Reports  Annotated  (N.  S.),  340. 

Annotation — Vendee  Under  Executory  Contract  as  Owner,  Where 

Vendor  Holds  Legal  Title: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Arkansas  Ins.  Co.  v.  Cox,  reported  in  22  Insurance  Digest,  17. 
20  Lawyers'  Reports  Annotated  (N.  S.),  775. 

Annotation — Liability  of  insurer  for  Property  Destroyed  by  Mob 

or  During  Riot: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco  Co.  of  Ky.;  Con- 
necticut Fire  Ins.  Co.  v.  Same;  Caledonian  Ins.  Co.  v.  Same; 
Hanover  Fire  Ins.  Co.  v.  Same;  Pennsylvania  Fire  Ins.  Co.  v. 
Same,  reported  in  22  Insurance  Digest,  31. 

20  Lawyers*  Reports  Annotated  (N.  S.),  277. 

Annotation — Liability  of  insurer  for  Value  of  Party  Wall: 

Under  the  above  head  appears  an  annotation  to  the  case 
of  Citizens'  Fire  Ins.  Co.  v.  Lochridge  et  al.,  reported  in  22  Insur- 
ance Digest,  33. 

20  Lawyers'  Reports  Annotated  (N.  S.),  226. 

Annotation — Effect  of  Insurer's  Election  to  Rebuild,  Repair,  or 

Replace  the  insured  Property  after  a  Loss: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Winston  v.  Arlington  Fire  Ins.  Co.,  rei)orted  in  32  App.  D.  C. 
20  Lawyers'  Reports  Annotated  (N.  S.),  960. 

Action  against  Wrong-Doer — Parties: 

In  an  action  against  a  railroad  company  for  destruction  of 
property  by  fire,  an  insurance  company  who  had  paid  the  amount 
of  a  policy  thereon  was  not  a  necessary  party»  its  right  against 
the  railroad  not  resting  upon  any  relation  of  contract  or  privity 
between  them,  but  resting  upon  a  contract  of  indemnity  derived 
from  the  insured  alone,  which  could  only  be  enforced  in  his  right. 

Release  of  Wrong-Doer — Subrogation — Bar: 

At  the  time  the  owner  of  the  property  executed  a  release  to 
the  railroad  company  for  loss  caused  by  Are  started  by  its  loco- 
motive»  such  railroad  company  knew  that  the  owner  had  received 
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insurance  thereon.  Held,  That  the  acceptance  of  pasrment  by  the 
owner  from  the  insurance  company  constituted  an  equitable  as- 
signment to  that  extent,  which  authorized  the  latter  to  sue  in 
the  name  of  the  insured  for  his  own  benefit.  This  right  a  court 
of  law  will  protect,  and  the  release  subsequently  given  by  the 
insured  to  the  railroad  company  having  knowledge  of  such  pay- 
ment is  not  a  bar  to  this  action. 

Liability  of  Wrong-Doer — Deduction  for  insurance  Paid: 

In  an  action  by  an  insured  for  damages  for  loss  by  fire  no 
deduction  in  damages  will  be  made  on  account  of  insurance  paid 
the  owner,  but,  when  compensation  is  received  on  recovery,  the 
insured  stands  as  trustees  for  the  insurance  company  to  the  ex- 
tent of  the  part  of  the  loss  paid  by  it,  while  when,  after  payment 
by  the  insurance  company,  it  sues  in  insured's  name,  generally 
the  railroad  must  respond  for  the  full  damages  caused  by  the 
negligence,  and,  if  only  part  of  the  loss  has  been  paid  by  the 
insurance  company,  insured  is  entitled  to  the  residue,  but,  as  to 
the  division  between  them,  the  wrong-doer  has  no  concern;  the 
right  of  recovery  in  insured's  name  for  benefit  of  the  insurance 
company  not  depending  upon  allegations  in  the  declaration  other 
than  or  different  from  those  necessary  for  a  recovery  by  the 
owner  of  the  property  for  his  own  benefit. 

Same — Pleading — Departure : 

In  an  action  by  the  owner  of  buildings  destroyed  by  fire  from 
a  locomotive  for  the  benefit  of  an  insurance  company  which  had 
paid  the  loss,  where  defendant  pleaded  in  bar  a  release  from  the 
owner,  a  replication  that,  after  the  fire  and  before  the  execution 
of  the  release,  the  insurance  company  had  been  forced  to  pay 
the  insurance,  and  thereupon  became  subrogated  to  that  extent 
to  plaintiff's  right  of  recovery  for  the  loss,  of  which  defendant 
had  knowledge  at  the  time  of  the  execution  of  the  release,  and 
that  the  suit  was  brought  for  its  benefit  to  recover  its  payment, 
did  not  constitute  a  departure,  since  the  rights  of  the  insurance 
company  could  not  be  defeated  by  any  transaction  between  de- 
fendant and  the  nominal  plaintiff  after  defendant  has  notice  of 
the  true  state  of  the  case. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  railroad 
company.] 

Cushman  &  Rankin  Co.  v.  Boston  &  M.  R.  R.  (Vt  S.  C.) : 

73  Atlantic  Reporter  (October  28,  1909),  1078. 

Election  of  Remedies— Action  at  Law — Ancillary  Suit  in  Equity: 
Where  an  insurance  company,  as  defendant  to  a  bill  in 
equity  filed  against  it  for  reformation  and  correction  of  an  al- 
leged mistake  in  a  policy  of  fire  insurance  issued  by  it,  inter- 
poses a  plea  to  such  bill,  alleging  that  the  complainant  had  al- 
ready instituted  his  suit  at  law  upon  such  policy,  claiming  recov- 
ery thereon  in  the  form  that  the  same  was  written,  and  that  such 
suit  at  law  was  still  pending,  and  that  complainant  had  thereby 
elected  to  stand  upon  said  contract  as  written,  and  was  thereby 
forever  precluded  and  estopped  from  maintaining  a  suit  for 
reformation  of  such  policy,  such  plea  is  properly  overruled,  when 
it  appears  to  the  chancellor  at  the  hearing  thereof  that  the  al- 
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leged  suit  at  law  by  the  complainant  was  not  upon  the  policy 
as  the  same  was  written,  but  that  such  policy  was  declared  upon 
in  such  suit  at  law  in  the  form  that  such  bill  for  reformation 
sought  to  make  it  bear.  In  such  a  case  there  is  no  inconsistency 
between  the  two  remedies;  the  suit  in  equity  for  reformation 
being  ancillary  to  and  in  aid  of  the  suit  at  law  upon  the  policy 
sought  to  be  reformed. 

[Judgment  for  insured  below.    Here  afBrmed  against  compcmy.] 

Florida  Home  Ins.  Co.  v.  Bozeman  (Fla.  S.  C.) : 

60  Southern  Reporter  (October  30,  1909),  418. 


Policy — Ownership— Wife's  Deed  of  Sale— Statute: 

The  policy  stipulated  that  it  would  be  void  if  the  interest 
of  the  insured  were  other  than  sole  and  unconditional  owner- 
ship in  fee  simple.  The  property  had  been  deeded  to  the  insured 
by  his  wife.  In  Georgia,  such  a  sale  from  wife  to  husband  was 
invalid  unless  approved  by  the  superior  court.  Heldf  That  such  a 
conveyance  would  not  pass  that  sole  and  unconditional  owner- 
ship in  fee  simple  required  by  the  insurance  policy,  under  Ga. 
Civ.  Code  1895,  Sec.  2490,  requiring  the  superior  court  approval 
to  such  deeds. 

Same— Same— Wife's  Deed  of  Gift: 

The  policy  stipulated  that  it  would  be  void  if  the  interest 
of  the  insured  were  other  than  sole  and  unconditional  ownership 
in  fee  simple.  The  property  had  been  deeded  as  a  gift  to  the 
insured  by  his  wife.  The  laws  of  Georgia  required  that  a  deed 
of  sale  by  a  wife  to  her  husband  must  be  approved  by  the  su- 
perior court.  Heldf  That  although  such  a  deed  of  sale  must  be 
approved  by  the  superior  court,  a  deed  of  gift  did  not  require 
such  approval  in  order  to  pass  a  valid  title. 

Same^lron-Safe  ^ause— "Other  Personal  Property": 

Where  the  iron-safe  clause  attached  to  a  policy  of  fire  in- 
surance recites  that  its  terms  are  to  be  applicable  if  the  policy 
covers  "merchandise  or  other  personal  property/'  the  phrase 
"other  personal  property*'  means  articles  in  the  nature  of  mer- 
chandise, and  does  not  include  ordinary  store  fixtures,  such  as 
show  cases,  iron  safes,  etc. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 

American  Ins.  Co.  v.  Bagley  (Ga.  C.  A.): 

65  Southeastern  Reporter  (October  80,  1909),  787. 


Policy — Cancellation — Rule  of  Construction: 

Cancellation  provisions  contained  in  a  policy  of  insurance 
are  strictly  construed  against  the  company. 
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Same — Same^Retum  of  Premiums: 

A  policy  is  not  canceled  where  there  has  been  no  return 
or  tender  of  premiums. 

Unincorporated  Association — Action  on  Policy — Jurisdiction: 

An  unincorporated  association,  composed  of  a  shifting  mem- 
bership, with  a  manager  having  authority  under  the  organiza- 
tion agreement  to  appear  and  defend  suits,  and  with  an  execu- 
tive committee  in  control  of  its  funds,  is  subject  to  equitable 
Jurisdiction  in  an  action  to  enforce  a  policy  of  insurance 
ag^nst  it 

Same— Withdrawal  of  Member — Cancellation: 

Withdrawal  from  an  unincorporated  association  of  under- 
writers, organized  to  write  insurance  for  its  subscribers,  does 
not  ipso  facto  cancel  a  policy  issued  to  the  party  withdrawing. 

[Judgment  for  plaintiff.] 

Williamson  v.  Warfleld,  Pratt,  Howell  Co.: 

136  HI.  App.,  168. 


Policy — iron-Safe  Clause — Waiver: 

A  provision  of  a  policy,  requiring  that  the  insured  keep  an 
iron  safe,  is  waived  where  company  issued  policy,  after  being 
informed  through  answers  in  the  application  that  the  applicant 
did  not  own  an  iron  safe. 

Same — ^Arbitration — Condition  Precedent : 

An  effort  by  the  insured  to  obtain  arbitration  of  a  disputed 
claim  arising  under  a  policy  of  fire  insurance  is  not  a  condition 
precedent  to  the  right  to  maintain  action  on  the  policy,  where 
it  appears  that  such  an  effort  would  have  been  idle  and  un- 
availing. 

Action  on  Policy — ly^easure  of  Loss — Evidence: 

Evidence  other  than  the  books  of  account  and  the  formal 
inventory  is  competent  to  prove  the  amount  of  the  loss  under 
a  policy  of  fire  insurance. 

Same — Prima  Facie  Case: 

Proof  of  the  execution  and  delivery  of  the  policy,  the  loss, 
and  the  furnishing  of  proofs  of  loss  within  the  time  stipulated 
in  the  policy  establishes  a  prima  facie  case. 
[Judgment  for  plaintiff.] 

Retail  Merchants'  Assn.  Mut  Fire  Ins.  Co.  v.  Cox: 
138  HI.  App.,  14. 


Lloyds'   Policy— ^Provisions  of  Policy  of  Another  Company  as 
Basis  of  Contract — ^Adjustment: 

The  ];K)licy,  issued  by  a  Lloyds'  Association,  known  as  *Ten- 

100»-«) 
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nants  Fire  Underwriters,"  provided  tbat  all  of  the  clauses  and 
conditions  of  the  Phenix  Insurance  Company's  policy  should  be 
read  Into  its  contract  with  the  insured.  The  Phenix  policy  pro- 
Tided  a  method  of  adjustment  in  event  of  disagreement  as  to  the 
amount  of  loss  "the  insured  and  this  company  each  selecting  an 
appraiser."  The  attorneys  for  the  underwriters  claimed  that  this 
provision  of  the  Phenix  policy  constituted  "the  Phenix  Company 
an  arbitrator  or  umpire"  between  the  insured  and  the  under- 
writers. Held,  That  reading  this  provision  in  to  the  under- 
writers' policy  does  not  involve  making  the  Phenix  Company  an 
umpire. 

Same — Same— Cancellation — ^"During": 

The  underwriters'  policy  made  all  of  the  conditions  and 
clauses  of  the  Phenix  policy  a  part  of  its  contract  with  the  in- 
sured. The  Phenix  policy  provided  that  it  could  be  cancelled 
upon  five  days'  notice  to  the  insured.  The  policy  was  cancelled 
under  this  clause,  and  the  underwriters  insist  that  their  policy 
being  dependent  upon  the  Phenix  policy,  a  cancellation  of  the 
latter  ipso  facto  cancelled  their  policy  under  that  part  of  their 
policy  reading:  "This  policy  is  issued  ♦  ♦  ♦  on  the  war- 
ranty by  the  assured,  that  the  Phenix  Insurance  Company  of 
New  York  have  a  policy  or  policies  in  force  on  the  identical 
property  described  herein  during  the  existence  of  this  policy." 
Held,  That  the  cancellation  of  the  Phenix  policy  did  not  ipso 
facto  cancel  the  defendant's  policy,  as  the  clause  "during  the 
existence  of  this  policy"  did  not  mean  "throughout  the  whole 
time  of  the  existence  of  this  policy"  as  the  defendant  contended, 
but  that  it  meant  "in  the  time  of  the  existence  of  this  policy." 

Policy — Notice  of  Lots — Sufficiency: 

The  policy  required  Insured  to  give  immediate  notice  of  loss. 
Held*  That,  fsdlure  to  notify  the  company  until  twenty-eight  days 
afterwards  would  not  necessarily  work  a  forfeiture;  it  would  be 
a  matter  of  defense. 

Same — Same^Excute : 

The  insured  is  excused  from  giving  proof  of  notice  where 
the  company  rested  its  defense  solely  upon  other  grounds. 

Cancellation— Custom — Knowledge: 

Proof  that  there  is  a  custom  in  the  insurance  business  un- 
der which  the  cancellation  of  the  original  policy  operated  as  a 
cancellation  of  the  warranty  policy  would  not  be  binding  on  the 
insured  where  he  had  no  knowledge  of  such  custom. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

International  Salt  Co.  v.  Tennant  (111.  A.  C.) : 

38  Insurance  Law  Journal  (March.  1909),  308. 


Premature  Action — Remedy: 

The  objection  that  an  action  is  prematurely  brought  can  be 
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raised  only  by  a  timely  formal  plea  in  abatement,  or,  if  the 
defect  appears  on  the  face  of  the  pleadings,  by  a  special  de- 
murrer. 

Ownership— Presumption— Burden  of  Proof: 

A  person  in  possession  of  personal  property  is  presumed  to 
be  the  owner  until  the  contrary  appears.  Where  a  flre  insurance 
company  insures  certain  property  as  belonging  to  the  insured,  it 
has  the  burden,  in  an  action  on  the  policy,  to  prove  that  the  in- 
sured did  not  own  the  property. 

Written  Instruments — Contents — Evidence : 

Testimony  of  a  sworn  witness  is  not  admissible,  where  ob- 
jection is  made,  to  prove  the  contents  of  a  written  instrument, 
where  such  writing  could  have  been  obtained  by  proper  diligence. 
[Judgment  for  plaintiff  below.     Here  affirmed.] 
Gate  City  Fire  Ins.  Co.  v.  Thornton  (Ga.  C.  A.) : 

63  Southeastern  Reporter  (March  6,  1909),  638; 
38  Insurance  Law  Journal   (September,  1909),  529. 


Tltle^Notice  to  Agent — Sufficiency: 

Statements  of  insured's  husband  to  agent  of  company  some 
two  or  three  years  before  the  policy  was  issued,  as  to  the  exist- 
ence of  back  taxes  on  the  property,  were  not  notice  to  such  agent 
of  the  condition  of  the  title  at  the  time  the  policy  was  issued. 

Same — Failure  to  Malce  Inquiry — Liability  of  Company: 

The  insured  had  left  the  matter  of  keeping  the  property  in- 
sured to  an  agent,  and  this  agent  had,  for  several  years,  kept  the 
insurance  in  force  without  any  written  application  being  signed 
by  the  insured.  Upon  leaving  the  first  company  he  represented, 
to  become  agent  of  the  defendant  company,  the  plaintiff's  insur- 
ance was  transferred  to  the  defendant  company.  Held,  That  in 
accepting  the  risk,  without  making  inquiry  as  to  title,  the  de- 
fendant company  took  the  risk  of  undisclosed  taxes. 

Same — Tax  Sale — Res  Adjudicata: 

The  company  denied  liability  on  the  ground  that  the  insured 
had  no  title  by  reason  of  outstanding  tax  liens.  The  sale  of  the 
property  for  taxes  had,  in  a  previous  suit,  been  declared  void. 
Held,  That  the  judgment  in  the  prior  case  was  conclusive  as  to 
title. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Kennedy  v.  London  &  Lancashire  Fire  Ins.  Co.    (Mich. 
S.  C.) : 

122  Northwestern  Reporter  (July  30,  1909),  134; 
38  Insurance  Law  Journal  (September,  1909),  1018. 


Cancellation— Authority  of  Agent: 

An  agent  to  procure  insurance  has  no  authority  to  surrender 
or  cancel  the  policy  obtained  or  to  receive  the  return  of  the  pre- 
mium on  cancellation. 
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Same — Authority  of  Broker: 

An  insurance  broker  authorized  by  insured  to  obtain  the  in- 
surance is  not  an  agent  for  the  purpose  of  receiving  notice  of  tiie 
company's  desire  to  cancel  a  fire  insurance  policy. 

Same — Notice — Sufficiency : 

Notice  by  the  company  of  a  desire  to  cancel  a  fire  insurance 
policy  is  not  sufficient  to  effect  the  object  if  not  given  to  insured 
or  to  some  one  authorized  by  him  to  receive  it. 

Same^Return  of  Premium: 

To  effectuate  a  cancellation  by  the  company,  it  must  tender  to 
the  insured  the  unearned  premium. 
[Judgment  for  insured.] 
Kinney  v.  Rochester  German  Ins.  Co.: 
141  111.  App..  543. 


Policy — Appraisement — When  no  Defense: 

Where  pursuant  to  the  terms  of  a  policy  two  appraisers  are 
appointed  by  the  parties,  and  they  are  to  select  a  third,  it  is  their 
duty  to  endeavor  honestly  and  fairly  to  agree  in  selecting  a  com- 
petent and  disinterested  umpire,  and,  if  the  appraiser  selected  by 
the  company  does  not  do  so,  and  by  reason  thereof  no  umpire  is 
selected  and  no  appraisal  made»  the  fact  that  there  was  no  ap- 
praisal is  no  defense  to  a  subsequent  action  for  the  loss. 

Same — Same — Same : 

The  complaint  set  out  provisions  of  a  policy  sued  on  for  sub- 
mitting the  question  of  the  amount  of  loss  to  appraisers,  and 
that  at  time  of  suit  no  award  was  made  and  no  umpire  selected. 
The  reply  to  this  was  that  without  fault  of  insured  or  the  ap- 
praiser selected  by  them  the  one  selected  by  company  refused 
to  act  or  co-operate  in  selecting  a  competent  and  disinterested 
umpire,  as  provided  in  the  policy,  by  reason  of  which  no  appraise- 
ment was  ever  made.  The  company  rejoined  that  the  appraiser 
selected  by  it  did  not  neglect  and  refuse  to  act  or  co-operate  with 
the  other  appraiser  in  selecting  an  umpire.  On  the  trial  the  court 
instructed,  as  a  matter  of  law,  that  it  was  the  duty  of  the  ap- 
praiser selected  by  the  company  to  endeavor  honestly  and  fairly 
to  agree  with  the  appraiser  selected  by  insured  in  selecting  a  com- 
petent and  disinterested  umpire,  and,  if  the  appraiser  selected  by 
it  did  not  endeavor  honestly  and  fairly  to  agree  with  the  appraiser 
selected  by  insured  in  selecting  an  umpire,  and  by  reason  thereof 
no  umpire  was  selected  and  no  appraisal  made  of  the  loss,  the 
fact  that  no  appraisal  was  ever  made  was  no  defense.  Held, 
That  the  instruction  was  not  misleading  in  directing  the  jury's 
attention  to  the  issue  made  by  the  pleadings. 

[Judgment  for  plaintiff.] 

Slepski  V.  German  Fire  Ins.  Co.  of  Peoria: 

141  HI.  App..  614. 
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Policy  Payable  to  WIfe—Dlvorce: 

Certain  insurance  on  the  husband's  life  had  been  made  pay- 
able to  the  wife.  A  separation  took  place,  and  the  wife,  although 
a  marriage  had  taken  place  in  Quebec,  obtained  an  alleged  di- 
vorce in  California.  Held*  That  by  obtaining  said  divgrce  she  had 
forfeited  her  right  to  the  insurance. 
[Judgment  against  wife.] 
O'Reilly  V.  O'Reilly.- 

28  Canadian  Law  Times  (November,  1908),  929. 

Pledge  of  Policy — Lex  Loci: 

A  collateral  note  to  a  company  in  one  State  pledging  a  policy 
of  one  who  resides  in  another  State,  as  security  for  a  loan,  is  a 
contract  of  the  State  of  the  company  where  the  loan  was  ap- 
proved and  accepted. 

Sale  of  Pledge— Public  Notice: 

The  sale  of  a  pledged  policy  is  not  good  as  against  the  benefi- 
ciary where  the  notice  of  time  and  place  of  sale  were  not  of  a 
public  nature,  and  a  provision  in  the  policy  authorizing  public 
sale  without  notice  dispenses  with  notice  only  against  the 
pledgor. 

Agency  of  Husband — Notice: 

Notice  to  the  husband  cannot  be  imputed  to  the  wife  on  the 
theory  that  the  husband  was  agent  of  the  wife  where  the  business 
address  of  the  husband  was  given  as  the  address  of  both. 

Notlce^Ettoppel  of  Beneficiary: 

The  beneficiary  is  not  estopped  by  silence  where  she  had  no 
personal  knowledge  of  the  sale  of  the  pledge. 

[Judgment   for   company   below.      Here    reversed   against   com- 
pany.] 

Tennent  v.  Union  Cent.  Life  Ins.  Co.  (St.  Louis  C.  A.) : 

112  Southwestern  Reporter  (November  4,  1908),  754. 

Beneficiary — Husband  and  Wife— Concubine: 

A  man  obtained  a  life  policy,  payable  to  C,  described  as  his 
wife,  if  she  survived  him;  otherwise,  to  his  representatives.  At 
the  time  he  cohabited  with  C.  In  the  neighborhood  in  which 
they  resided  they  were  reputed  to  be  husband  and  wife,  but  at 
the  time  he  had  a  lawful  wife,  whom  he  had  deserted.  Held, 
That  C.  was  entitled  to  the  insurance  money. 

Same — Same — Same^Evldence : 

Where  the  lawful  wife  and  a  woman  who  had  cohabited  with 
insured  both  claimed  the  money  on  a  policy,  which  designated 

(117) 
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the  woman  as  beneficiary  and  which  described  her  as  wife,  parol 
evidence  of  the  circumstances  in  which  the  parties  lived  and  sur- 
rounding them  when  the  policy  was  issued  was  admissible. 
[Decree  In  favor  of  named  beneficiary.] 

Prudential  Ins.  Ck>.  of  America  v.  Morris  et  al.   (N.  J. 
C.  Ch.) : 

70  Atlantic  Reporter  (November  5,  1908),  924. 


Reinsurance— Contract — Defenses: 

This  action  was  brought  on  a  life  policy  against  a  reinsurer, 
who  sought  to  defend  on  grounds  that  did  not  exist  in  favor  of 
the  company  making  the  assignment.  Held*  That  the  reinsurer 
assumed  the  risk  on  plaintiff's  life  subject  to  the  terms  of  the 
contract  with  the  assignor  company  and  could  not  defend  on 
grounds  not  existing  in  favor  of  that  company. 

Same— Statutes: 

Act  Ind.  March  11,  1867  (Laws  1867,  p.  150,  c.  71),  authoriz- 
ing reinsurance  of  life  insurance  risks,  is  a  general  act  applicable 
to  life  insurance  companies  generally,  with  which  Act  Ind.  March 
9,  1897  (Laws  1897,  p.  381,  c.  195),  recognizing  and  limiting  the 
exercise  of  such  right,  is  consistent,  so  that  both  acts  are  to  be 
construed  together. 

[Petition  for  rehearing  overruled.] 

Federal  Life  Ins.  Co.  v.  Kerr  (Ind.  A.  C.) : 

85  Northeastern  Reporter  (November  6,  1908),  796. 

Policy — Not ice^De livery — Maintenance  of  Action: 

Plaintiff  in  this  case  obtained  a  twenty-payment  life  policy 
from  the  defendant  company,  with  an  option  to  surrender  it  at 
the  end  of  ten  years,  upon  sixty  days'  notice  in  writing  and  its 
surrender  and  delivery  to  the  company.  Held,  That  plaintiff 
could  not  maintain  an  action  for  the  surrender  value  until  the 
conditions  precedent  had  been  performed. 

Same— Wife's  Interest — Surrender  Clause: 

A  policy  of  life  insurance  on  the  life  of  a  married  man,  un- 
qualifiedly payable  at  maturity  to  his  wife,  becomes  her  absolute 
property  at  the  maturity  of  the  policy,  and  is  not  subject  to  any 
debts  of  the  insured;  but  one  so  made  payable,  but  conditioned 
that  it  shall  have  a  surrender  value  in  which  the  beneficiary  shall 
have  no  interest,  is  not  within  the  statute  and  gives  the  wife  no 
right  against  the  company. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Hilliard  v.  Wisconsin  Life  Ins.  Co.  (Wis.  S.  C.) : 

117  Northwestern  Reporter  (November  10,  1908),  999. 

Foreign  Company— Deposits  Wrongfully  Withheld — ^Taxation: 

Where  a  foreign  life  insurance  company  bought  out  a  domes- 
tic life  insurance  company,  which  had  securities  on  deposit  with 
the  State  Treasurer,  and  the  Treasurer  wrongfully  withheld  the 
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securities  from  tlie  purchasing  company,  they  could  not  be  taxed 
while  so  withheld  at  the  place  of  residence  of  the  wrongful  custo- 
dian. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Board  of  Councilmen  of  City  of  Frankfort  v.  Illinois  Life 
Ins.  Co.  (Ky.  C.  A.) : 

112  Southwestern  Reporter  (November  11,  1908),  924. 

Ante-Nuptial  Contract — ^Assignment  of  Policy — Ownership  of  As- 
signed Policy: 

This  was  an  action  to  enforce  the  specific  performance  of  an 
ante-nuptial  contract,  whereby  the  deceased  had  contracted  to 
marry  a  woman  and  adopt  her  daughter  and  make  the  daughter 
his  heir,  giving  her  all  of  his  property  by  will,  unless  he  should 
leave  other  children,  when  his  property  should  be  divided  equally 
between  the  adopted  child  and  the  others.  Several  years  after- 
ward insured  assigned  a  policy  of  insurance  for  $10,000  to  his 
brothers  and  sisters  and  a  niece,  without  other  considerati  jn  than 
mutual  love  and  affection,  and  the  adopted  daughter  prosecuted 
this  suit  to  declare  the  assignment  void.  Heldt  That  all  the 
"money  or  other  property  owned  or  left  by"  the  deceased  did  not 
include  the  proceeds  of  an  insurance  policy  which  he  had  as- 
signed. The  policy  in  question  was  property  neither  owned  nor 
left  by  him  when  he  died,  for  by  his  lawful  act  it  had  become  the 
property  of  others. 

[Judgment  of  trial  court  affirmed  on  appeal,  102  N.  Y.  Supp. 
1134  ;  117  App.  Div.  908.    Here  reaffirmed.] 

Dickinson  v.  Lane  et  al.  (N.  Y.  C.  A.) : 

86  Northeastern  Reporter  (November  IS,  1908),  818. 

Policy— Payment  of  Premium^Days  of  Grace: 

The  annual  premium  became  due  on  October  1,  and  the 
policy  provided  that  it  should  cease  if  the  premium  was  not  paid 
before  that  time,  but  allowed  30  days'  grace  for  its  payment.  The 
1st  day  of  October  was  Sunday,  and  insured  died  on  November 
1 ;  the  premium  not  being  paid  by  him.  Held*  That  the  fact  that 
the  law  made  the  premium  payable  on  Monday,  instead  of  Sun- 
day, did  not  add  a  day  to  the  30  days  allowed  by  the  policy,  and 
under  the  rule  that  the  day  on  which  the  act  is  to  be  performed 
will  be  excluded  in  determining  the  time  when  some  other  act 
is  to  be  done  thereafter,  and  the  last  day  given  for  performance 
of  the  later  act  will  be  included,  the  30  days'  grace  began  to  run 
at  midnight  on  October  1,  and  terminated  at  midnight  on  the  31st, 
so  that  the  policy  was  forfeited  before  insured's  death. 

[Judgment  for  plaintiff,  affirmed  on  appeal,  108  S.  W.  778.    Here 
reversed  in  favor  of  company.] 

Aetna  Life  Ins.  Co.  v.  Wimberly  (Tex.  S.  C.) : 

112    Southwestern    Reporter    (November    18,    1908), 
1038. 

Insurable  Interest — Parent  and  Child: 

The  relationship  between  parent  and  child  is  itself  sufficient 
to  give  either  an  insurable  interest  in  the  life  of  the  other. 
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Same — Payment  of  Premium  by  Stranger: 

Where  a  mother  contracted  with  her  sons  that  they  pay  the 
premiums  on  her  life  policy  and  take  the  proceeds  at  her  death, 
an  agreement  between  the  sons  and  a  nephew  of  the  insured  who 
had  no  Insurable  interest,  that  he  should  furnish  part  of  the  pre- 
miums and  have  part  of  the  proceeds,  did  not  affect  the  validity 
of  the  policy  or  the  interests  of  the  sons  therein. 

[Judsrment  for  plaintiffs  below.    Here  reversed  and  remanded.] 

Woods  et  al.  v.  Woods,  Admr.  (Ky.  C.  A.) : 

113  Southwestern  Reporter  (November  25,  1908),  79. 


Premium  Note — Fraud: 

In  an  action  upon  a  note  executed  at  the  maturity  of  the 
second  premium  on  a  life  insurance  policy  in  payment  of  such 
premium,  the  defense  that  such  note  was  obtained  by  fraud  is 
not  sustained  by  evidence  that  the  policy  issued  and  accepted 
by  defendant  is  less  favorable  to  him  than  the  agent  taking  the 
application  represented  it  would  be. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

State  Life  Ins.  Co.  of  Indianapolis  v.  Bolton  (Neb.  S.  C.) : 

118  Northwestern  Reporter  (December  1,  1908),  122. 

Vested  Interest — Survivai  of  insured — Change  of  Beneficiary: 

The  husband  took  out  a  policy  on  his  life,  payable  at  his 
death  to  his  wife,  without  further  designation.  He  survived  the 
wife,  and,  the  year  after  her  death,  substituted  his  daughter  as 
beneficiary.  In  an  action  by  the  daughter  on  the  policy  the  com- 
pany claimed  that  the  interest  in  the  policy  had  vested  in  the 
wife,  and  denied  its  liability  to  the  daughter.  Held,  That  the 
naming  of  a  beneficiary  in  a  life  policy  to  whom  payment  is  to  be 
made  is  a  gift  of  a  benefit  in  the  future,  and  is  contingent  on  the 
circumstances,  and  the  insured  is  entitled  on  surviving  to  change 
the  beneficiary  to  some  other  person. 

Change  of  Beneficiary — By-Law»— Estoppei:  . 

Where  an  insured,  desiring  to  substitute  his  daughter  as 
beneficiary  for  his  wife,  who  had  died,  applied  to  the  agent  of 
the  insurance  company,  and  was  furnished  with  a  printed  blank 
called  ''change  of  designation,"  which  he  executed,  and  this 
change  of  designation  was  delivered  to  the  company  and  accepted 
by  it,  and  for  more  than  seven  years  it  received  premiums  on  the 
basis  of  such  change,  the  company  is  estopped  to  deny  the  valid- 
ity of  the  change,  whether  strictly  in  accordance  with  the  require- 
ments of  the  by-laws  of  the  company  or  not 

Poiicy — Payment  of  Proceed*— Rights  of  Beneficiary: 

A  clause  of  a  life  policy  that  production  thereof  by  the  com- 
pany and  a  receipt  for  the  sum  assured,  signed  by  any  person 
furnishing  proof  satisfactory  to  the  company  that  he  or  she  is 
the  personal  representative,  husband  or  wife,  or  relative  by  blood 
or  lawful  beneficiary,  shall  be  conclusive  that  such  sum  has  been 
paid,  and  that  all  claims  under  the  policy  have  been  satisfied. 
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does  not  render  a  receipt  given  by  the  exeCutor  of  insured  a  de- 
fense as  against  a  beneficiary  whose  rights  are  fixed  by  the 
policy. 

[Judgment  for  company   below.     Here   reversed   against   com- 
pany.] 

Smith  V.  Metropolitan  Life  Ins.  Co.  <Pa.  S.  C.) : 

71  AtlanUc  Reporter  (December  10.  1908),  11. 

Pald-Up  Policy— Extended  Insurance — Election — Estoppel: 

Under  the  policy  insured  had  an  option  to  take  a  paid-up  pol- 
icy within  six  months  after  default  of  any  premium  upon  written 
request  to  the  company,  and  if  no  request  was  made  the  policy 
would  autbmatically  continue  in  effect  for  a  term  as  specified  in 
the  table  attached  thereto.  After  paying  the  premiums  six  years, 
insured  elected  to  take  a  paid-up  policy  and  requested  the  local 
agent  to  have  the  policy  so  indorsed.  The  company  received  the 
policy  and  suggested  that  the  insured  might  have  waited  until  a 
later  date  and  enjoyed  the  benefit  of  the  whole  insurance,  as  he 
was  entitled  to  do  under  the  policy.  The  company,  however,  be- 
fore this  time  had  elapsed,  indorsed  the  policy  for  its  paid-up 
value.  Several  days  afterwards  insured  died,  and  this  suit  was 
brought  for  the  face  value  of  the  policy.  Held,  In  view  of  the 
general  policy  of  the  statute  and  the  reasonable  meaning  of  the 
provision  and  the  indorsement  on  the  policy,  that  insured  had 
the  entire  six  months  in  which  to  exercise  his  option  either  to 
continue  the  insurance  or  accept  the  paid-up  policy,  and  the  full 
insurance  continued  for  the  entire  six  months,  irrespective  of 
when  he  exercised  his  option. 

[Judgment  in  part  for  plaintiff  below.     Here  reversed  against 
company.] 

Clappenback  v.  New  York  Life  Ins.  Co.  (Wis.  S.  C.) : 

118  Northwestern  Reporter  (December  8,  1908).  245. 

Pledged  Policy— RighU  of  Widow  and  Children: 

The  insured  had  assigned  to  a  bank  the  policies  on  his  life 
as  collateral  security  for  a  debt  owed  by  him  to  the  bank.  The 
widow  and  children  claimed  the  proceeds  under  a  statute  giving 
them  a  year's  allowance  in  lieu  of  a  homestead.  Held,  That  the 
claim  of  a  widow  for  a  year's  allowance  to  herself  and  children, 
in  lieu  of  a  homestead,  is  inferior  to  the  claim  of  a  bank  holding 
the  policy  as  security  for  a  debt  owed  by  the  insured  to  the  bank. 

Policy — Assignment: 

Where  the  company  recognized  an  assignment  of  a  policy  by 
the  insured  which  had  not  been  made  in  accordance  with  the  pro- 
visions of  the  policy,  no  one  else  could  attack  the  form  of  the 
assignment 

[Judgment  for  bank  below.    Here  affirmed  in  favor  of  bank.] 
Clark  et  al.  v.  Southwestern  Life  Ins.  Co.  et  al.  (Tex.  C 
C.  A.): 

113   Southwestern   Reporter  (December  9.  1908).  335. 

Policy — Statement  as  to  Age: 

A  policy  of  insurance  contained  the  condition  that,  if  the  age 
of  the  insured  shall  have  been  understated,  the  amount  of  insur- 
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ance  or  other  benefit* will  be  equitably  adjusted.  It  was  discov- 
ered after  his  death  that  the  insured,  who  had  stated  his  age  as 
forty-five,  was,  in  fact,  forty-six  years  of  age.  Held,  That  an  equi- 
table adjustment  would  consist  in  paying  the  beneficiary  such  an 
amount  as  the  premiums  actually  paid  would  have  insured  at  the 
true  age  of  the  insured. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Keenan  v.  Mutual  Life  Ins.  Co.  (N.  J.  S.  C.) : 

7t  Atlantic  Reporter  (December  10.  1908).  37. 

Application — Copy  Attached  to  Policy — Statute — Evidence: 

A  life  insurance  company  furnished  its  agents  a  printed 
blank  for  use  by  applicants  for  Insurance,  which  first  had  blanks, 
under  the  caption.  "Proposal  for  Insurance.'*  to  be  filled  and 
signed  by  applicants,  next  had  a  "memorandum  for  the  solicitor 
to  sign,"  followed  by  two  questions  as  to  amount  of  insurance 
now  in  force  in  the  company  and  amount  now  applied  for,  and 
then,  under  the  caption,  "Application  for  Insurance."  questions 
as  to  health  and  other  matters  affecting  the  risk,  to  be  answered 
over  the  signature  of  applicant,  together  with  a  declaration  and 
warranty  as  to  the  representations  and  answers.  Held»  That 
neither  the  proposal  for  insurance  nor  the  memorandum  for  the 
solicitor  to  fill  was  a  part  of  the  "application."  within  Rev.  Laws 
Mass..  c.  118.  Sec.  73.  requiring  as  a  condition  to  the  company 
introducing  the  application  in  evidence,  that  a  correct  copy  of  it 
shall  have  been  annexed  to  the  policy. 
[Judgment  for  company.] 

Bonville  v.  John  Hancock  Mut.  Life  Ins.  Co.   (Mass.  S. 
J.  C.) : 

85  Northeastern  Reporter  (December  11,  1908),  1057. 

Contract — insurable  Interest — Nephew — Creditor: 

The  company  issued  a  policy  to  insured,  payable  at  his  death 
to  a  nephew.  The  Insured  was  guardian  for  the  nephew  and  used 
funds  belonging  to  the  nephew  to  pay  the  premiums.  After  the 
death  of  insured  the  company  paid  the  proceeds  of  the  policy  to 
the  nominated  beneficiary,  the  nephew.  This  action  was  brought 
by  the  administrator  of  the  Insured  to  marshal  the  assets  of  the 
estate  and  for  direction,  to  which  the  appellants,  Judgment  cred- 
itors of  the  insured,  made  answer,  claiming  that  the  relationship 
of  insured  and  beneficiary  was  insufficient  to  support  an  insur- 
able interest,  and  that  the  beneficiary,  being  a  creditor  of  the 
insured,  he  had  the  insurable  interest  as  creditor,  and  that  their 
claim  as  Judgment  creditors  was  prior  in  dignity  to  that  of  the 
beneficiary.  Held,  That,  although  a  nephew  may  have  no  insur- 
able interest  in  the  life  of  his  uncle,  the  contract  of  the  company 
to  pay  the  proceeds  to  a  nephew  and  the  actual  payment  to  him. 
precludes  other  parties  from  denying  the  insurable  interest. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  cred- 
.     itor.] 

W.  A.  Doody  Co.  v.  Green  et  al.  (Ga.  S.  C.) : 

62  Southeastern  Reporter  (December  12.  1908),  984. 

Policy — Previous  Medical  Attendance— Forfeiture: 

The  policy  contained  a  provision  releasing  the  company 
from  liability  if  the  insured  had  been  treated  at  any  time  prevl- 
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ous  for  any  disease  of  the  heart  or  kidneys.  It  also  provided 
that  the  proofs  of  death  should  be  competent  as  evidence  in. 
behalf  of  the  company.  From  the  proofs  of  death  introduced  in 
evidence,  it  was  shown  that  the  insured  had  been  treated  for 
nephritis  prior  to  the  date  of  his  policy,  and  that  the  chief  cause 
of  his  death  was  delirium  tremens,  and  the  secondary  cause 
chronic  nephritis.  Held*  That  under  the  terms  of  the  policy, 
there  could  be  no  recovery. 

[Judgment  for  plaintiff  below     Here  reversed  in  favor  of  com- 
pany.] 

Gerlach  v.  Metropolitan  Life  Ins.  Co.   (N.  Y.  S.  C,  App. 
Tr.): 

112  New  York  Supplement  (December  14,  1908),  1095. 

Policy — Sound  Health — Construction: 

The  policy  contained  the  condition  following:  "Provided, 
however,  that  no  obligation  is  assumed  by  the  company  prior  to 
the  date  hereof,  nor  unless  on  said  date  the  assured  is  alive  and 
in  sound  health."  Verdict  directed  for  the  company  on  the 
ground  that  the  insured  was  not  in  sound  health.  Held,  That 
the  company's  promise  is  conditional.  It  is  the  fact  of  the  sound 
health  of  the  insured  which  determines  the  liability  of  the  com- 
pany, not  his  apparent  health,  or  his  or  any  one's  opinion  or 
belief  that  he  was  in  sound  health. 

Same — Same — Same : 

The  term  "sound  health,"  as  it  is  used  in  the  policy,  does 
not  mean  perfect  health,  but  an  absence  of  any  disease  that  has  a 
direct  tendency  to  shorten  life. 

Same — Same — Medical  Examination — Statute — Estoppel : 

The  medical  examiner  of  the  company  testified  as  to  his 
examination  of  insured,  saying  that  he  had  not  made  an  exam- 
ination of  the  organs  of  the  body,  but  had  watched  insured 
standing  and  walking  and  sought  to  determine  from  such  an 
inspection  as  to  whether  or  not  there  were  any  earmarks  of 
disease  or  any  deformity  of  body.  The  plaintiff  contended  that 
the  company  was  estopped  from  asserting  unsound  health  as  a 
defense  under  the  statute  (Rev.  Laws  Minn.  1905,  Sec.  1693), 
which  provided  that  where  any  claim  arose  upon  a  policy  issued 
without  previous  medical  examination,  the  statements  made  in 
the  application  as  to  the  physical  condition  of  the  insured  would 
be  binding  on  the  company  unless  such  statements  were  fraud- 
ulently made.  Held,  That  such  an  examination  was  a  sufficient 
examination  and  that  the  company  was  not  estopped  to  defend 
on  the  ground  of  unsound  health. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Murphy  v.  Metropolitan  Life  Ins.  Co.  (Minn.  S.  C): 

118  Northwestern  Reporter  (December  16,  1908).  355. 

Substituted  Beneficiary — Assignee — Statute — ^Witness: 

A  substituted  beneficiary  in  a  life  policy  is  not  an  assignee 
of  decedent,  the  insured,  within  Code  Iowa,  Sec.  4604,  prohibiting 
a  party  testifying  to  a  personal  transaction  or  communication 
with  deceased  against  his  assignee. 
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Same-^Validity  of  Change: 

^  Insured  took  a  life  policy  in  an  Iowa  company,  which  after- 
wards transferred  its  business  to  a  Minnesota  company,  which 
undertook  to  reinsure,  assume,  and  guarantee  all  the  first  com- 
pany's insurance  contracts.  Held,  That,  even  if  deceased  could 
thereafter  treat  his  insurance  as  an  Iowa  contract,  and  so  could 
substitute  a  beneficiary  without  the  consent  of  the  original  bene- 
ficiary, he  was  not  bound  to  do  so;  and  he  having  construed  the 
contract  as  one  for  substitution  of  a  beneficiary,  with  the  consent 
of  the  original  beneficiary,  and  such  beneficiary  and  the  person 
to  be  substituted  having  acquiesced  in  such  construction  and 
undertaken  to  conform  to  it,  such  construction  will  be  adopted 
by  the  court 

Assignment— Construction : 

The  proviso  in  an  assignment  by  insured  and  the  beneficiary 
of  a  life  policy  that,  if  the  policy  matures  by  death  of  insured, 
the  assignee  shall  recover  from  the  company  only  to  the  extent 
of  his  actual  insurance  interest  properly  proven,  if  on  its  face 
ambiguous,  will,  on  parol  evidence  to  that  effect,  be  treated  as 
making  the  assignment  one  as  security  for  advances. 

Same — Same: 

The  assignment  of  a  life  policy  and  the  application  for 

change  of  beneficiary  being  parts  of  the  same  transaction,  in 

legal  effect  one  instrument,  the  proviso  in  the  assignment  that, 

in  case  of  death  of  insured,  the  assignee  shall  recover  of  the 

company  only  to  the  extent  of  his  advances,  is  applicable  to  the 

entire  transaction  and  reduces  it  to  a  contract  of  security. 

[Judgment  for  original  beneficiary  below.     Here  afl!lrmed.] 

Crowell  V.  Northwestern  Natl.  Life  Ins.  Co.  (Iowa  S.  C.) : 

118  Northwestern  Reporter  (December  15,  1908),  412. 

Repudiation  of  Contract — Pleading — Sufficiency  of  Answer: 

Insured  took  out  a  policy  on  his  life  and  gave  his  note  for 
half  of  the  first  year's  premium  and  paid  the  remaining  half 
($66)  in  cash.  At  maturity  of  the  note  the  agent  of  the  company, 
who  solicited  the  insurance,  brought  suit  on  the  note.  The  in- 
sured answered,  claiming  the  contract  to  be  void  by  reason  of 
misrepresentations  of  the  agent,  and  making  a  counter-claim  for 
the  cash  money  that  had  been  paid  on  the  premium.  Judgment 
was  for  the  insured  on  the  note  and  $22.50  was  allowed  on  his 
counter-claim.  The  company  took  this  judgment  to  mean  that 
the  contract  was  repudiated  and  the  allowance  of  $22.50  to  be 
for  the  benefits  the  insured  had  received.  When  the  second 
premium  became  due  the  company  mailed  a  statement  to  the 
insured  for  the  amount,  which  was  paid.  The  insured  had  been 
shot  a  few  days  before  this  and  later  died  from  his  injuries. 
Suit  was  brought  on  the  policy.  The  company  denied  the  pay- 
ment of  the  first  premium,  which  was  acknowledged  in  the  pol- 
icy, claimed  the  contract  repudiated,  and  alleged  the  above  facts. 
Demurrer  was  sustained  to  the  original  and  then  on  the  amended 
answer.  Held,  The  facts  as  alleged  in  defense  were  sufficient  to 
entitle  the  company  to  a  trial  on  the  merits. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] • 

Citizens'  Life  Ins.  Co.  v.  Riley  (Ky.  C.  A.) : 

113  Southwestern  Reporter  (December  16,  1908),  439. 
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Application — Breach  of  Warranty — Forfeiture:  ^ 

The  insured  had  stated  in  his  application  that  he  had  never 
been  rejected  or  postponed  by  any  other  insurance  company. 
The  company  proved  that  he  had  been  rejected  and  claimed  that 
this  was  material  to  the  risk  and  avoided  recovery.  Held*  That 
where  a  question  propounded  to  an  applicant  for  life  insurance 
was  material  and  the  answer  was  untrue,  no  recovery  could  be 
had  on  the  policy,  whether  the  applicant  knew  it  was  untrue 
or  not. 

Compromise — Fraud — Evidence  Considered : 

The  company  doubted  its  liability  on  the  policy  because  of 
false  answers  by  the  insured  in  his  application,  but  rather  than 
go  to  court  offered  to  compromise.  After  some  negotiations,  an 
agreement  was  reached  and  the  company  made  settlement  with 
the  insured,  taking  her  receipt  in  full.  Several  months  after, 
the  beneficiary  brought  suit  for  the  balance  of  the  policy,  claim- 
ing that  the  company  obtained  the  compromise  through  fraud. 
Held,  That  these  facts  were  not  sufficient  to  establish  fraud,  as 
there  was  a  reasonable  doubt  as  to  the  liability  of  the  company, 
and  where  they  elected  to  adjust  their  rights  and  had  come  to  a 
fair  and  reasonable  agreement,  the  court  would  uphold  their 
contract. 

Same — Action  to  Set  Aside — Sufficiency  of  Pleadings: 

The  petition  in  an  action  by  the  beneficiary  in  a  life  policy 
to  set  aside  a  compromise  of  the  claim  on  the  ground  of  the 
fraud  of  the  company  must  allege  that  the  beneficiary  tendered 
to  the  company  the  amount  received  under  the  compromise. 

[Judgment   for  beneficiary   below.      Here   reversed   In   favor   of 
company.] 

Western  &  Southern  Life  Ins.  Co.  v.  Quinn  (Ky.  C.  A.) : 

113  Southwestern  Reporter  (December  16,  1908),  456. 


Poiicy-— Completion  of  Contract — Evidence^Opinion  of  Agent: 

In  an  action  on  a  life  policy,  not  in  force  until  issued  and 
the  first  premium  paid  during  the  good  health  of  insured,  testi- 
mony of  the  agent  procuring  the  inisurance  that  when  a  policy  Is 
delivered  it  is  binding  on  the  company  is,  when  preceded  by 
testimony  that  insured  paid  part  of  the  first  premium  in  cash, 
and  gave  a  note  for  the  balance,  which  was  paid  some  days  after 
its  maturity,  the  opinion  of  the  agent  on  a  point  in  issue,  and 
not  binding  on  the  company. 

Same — Same — Prepayment  of  Premium — Waiver: 

Where  a  special  agent,  bonded  to  make  good  to  the  company 
all  that  might  be  due  by  him  to  it,  solicited  a  policy  of  insur- 
ance, accepted  the  note  of  insured  for  the  first  premium,  and 
became  responsible  to  the  company  for  the  amount  thereof,  and  it 
was  the  practice  of  the  company  to  permit  its  agents  to  give 
credit  for  premiums,  and  to  be  themselves  responsible  for  the 
payment  thereof,  the  policy  became  effective  on  its  delivery  to 
insured,  though  it  stipulated  that  it  should  not  be  deemed  com- 
plete until  payment  of  the  first  premium  in  cash. 
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Breach  of  Warranty — Evidence — Declarations  by  Insured: 

In  an  action  on  a  life  policy,  issued  on  an  application  recit* 
ing  that  insured  bad  never  used  opium,  the  evidence  of  a  physi- 
cian, seeing  insured  after  the  policy  became  complete,  that  in- 
sured was  then  under  the  influence  of  opium  and  that 
insured  stated  that  he  could  take  two  or  three  bottles 
of  laudanum  a  day,  and  had  been  taking  that  much  for  two  or 
three  years,  was  properly  excluded;  the  interest  of  insured  be- 
ing so  remote  as  not  to  be  deemed  of  a  pecuniary  nature,  and 
not  being  so  direct  as  presumably  to  have  been  present  in  his 
mind  at  the  time  of  his  declaration. 

Same — Same: 

In  an  action  on  a  life  policy,  not  to  become  effective  unless 
issued  and  the  first  premium  paid  during  the  good  health  of  in- 
sured, evidence  of  the  condition  and  habits  of  insured  subsequent 
to  the  time  the  policy  became  effective  is  immaterial. 

Suicide — Letter  of  Insured  to  Wife — Evidence: 

In  an  action  on  a  life  policy  stipulating  for  a  reduced  liability 
on  insured  committing  suicide,  a  letter  written  by  insured  to  his 
wife  on  the  morning  of  the  day  of  his  death,  occurring  in  the 
evening,  is  not  a  part  of  the  res  gestae,  and  is  inadmissible. 

Suicide — Instruction : 

In  an  action  on  a  life  policy  stipulating  for  a  reduced  liability 
in  case  insured  committed  suicide,  an  instruction  that  the  fact 
that  insured,  on  the  evening  of  his  death,  was  found  in  con- 
vulsions, which  continued  until  he  died,  and  that  strychnine  was 
discovered  in  his  stomach  was  not  alone  sufficient  to  prove  sui- 
cide was  misleading. 

Same — Same: 

In  an  action  on  a  life  policy,  stipulating  for  a  reduced  liability 
on  insured  committing  suicide,  an  instruction  that,  if  the  com- 
pany seeks  to  avoid  payment  of  the  policy  on  the  ground  that  in- 
sured committed  suicide,  it  must  show  that  every  hypothesis  of 
accidental  death  is  excluded,  accidental  death  being  presumed  by 
the  law,  which  presumption  can  not  be  overcome  except  by  proof 
of  facts  excluding  every  hypothesis  of  death  except  by  suicide,  is 
correct,  though  it  would  have  been  better  to  have  said  that  the 
evidence,  to  warrant  a  verdict  for  the  company  should  exclude 
every  reasonable  hypothesis  of  accidental  death. 

AppI  Icat  ion — ^Warranty — Statute : 

An  instruction,  in  an  action  on  a  life  policy,  that  no  answer 
to  any  interrogatories  made  by  an  applicant  for  a  policy  should 
bar  a  recovery  by  reason  of  any  warranty  in  the  application, 
unless  it  is  proved  that  such  answers  are  willfully  false  or  fraud- 
ulently made,  etc.,  is  in  the  language  of  the  statute,  and  correct 

Payment  of  Premium — ^Waiver — Instruction: 

In  an  action  on  a  life  policy,  stipulating  that  it  should  not 
be  complete  until  payment  of  the  first  premium  in  cash,  an  in- 
struction that,  if  the  company  delivered  the  policy  to  its  agent, 
who  delivered  it  to  insured,  and  that  if  at  no  time  thereafter 
and  before  the  death  of  insured  the  company  gave  notice  that  it 
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wished  to  cancel  the  policy,  the  company  waived  the  condition  of 
prepayment  was  misleading,  as  ignoring  the  fact  that  the  agent 
who  delivered  the  policy  might  have  violated  instructions  limit- 
ing his  authority,  with  the  knowledge  of  insured. 

Application — Materiai  Mitrepreaentation*— Burden  of  Proof: 

An  insurance  company,  seeking  to  avoid  the  payment  of  a 
life  policy  on  the  ground  that  insured  was  guilty  of  material  mis- 
representations and  fraud,  has  the  burden  of  proving  the  mis- 
representations and  fraud,  and  the  same  will  not  be  assumed 
on  doubtful  evidence  or  circumstances  of  mere  suspicion. 

Same — Same — Instruction : 

In  an  action  on  a  life  policy,  an  instruction  that,  if  the  jury 
believe  that  answers  to  questions  in  the  report  of  the  medical 
examiner  were  not  true,  and  that  the  questions  and  answers 
were  material,  they  must  find  for  the  company  correctly  sub- 
mitted the  issue  of  misrepresentations  in  the  application. 

Sulci  do— Sufficiency  of  Pro6f: 

The  defense  of  suicide,  in  an  action  on  a  life  policy  stipulat- 
ing for  a  reduced  liability  on  insured  committing  suicide,  must 
be  established  by  clear  and  satisfactory  proof,  and  the  prepon- 
derance of  the  evidence  should  be  such  as  to  overcome  the  pre- 
sumption of  innocence  or  moral  turpitude. 

Same— Burden  of  Proof: 

The  burden  of  establishing  the  defense  of  suicide,  in  an 
action  on  a  life  policy,  is  on  the  company. 

Same — I  nttruction : 

In  an  action  on  a  life  policy,  defended  on  the  ground  that 
insured  committed  suicide,  an  instruction  that,  in  determining 
whether  insured  died  from  suicide  or  from  natural  or  accidental 
causes,  the  jury  must  consider  first  what  facts  are  established 
by  preponderance  of  the  evidence,  and,  having  ascertained  what 
facts  are  established,  the  jury  must  further  consider  whether 
there  is  any  reasonable  hypothesis  consistent  with  death  from 
natural  or  accidental  causes,  and  if  such  facts  are  inconsistent 
with  death  from  natural  or  accidental  causes,  they  must  find  for 
the  company,  properly  submits  the  issue. 

Same — Same: 

The  court,  In  an  action  on  a  life  policy,  defended  on  the 
ground  that  insured  committed  suicide,  may  refuse  a  requested 
charge  undertaking  to  state  the  case  made  by  the  record  on  the 
issue  of  suicide,  and  leave  the  jury  to  apply  the  evidence,  with 
such  aid  as  is  afforded  by  giving  general  principles  of  law. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Life  Ins.  Co.  of  Virginia  v.  Hairston  (Va.  S.  C.  A.) : 

62  Southeastern  Reporter  (December  19,  1908).  1057. 

False  Representations  of  Agent — Reliance  of  Insured — Question 
for  Jury: 

The  insured  was  a  blind  man.  An  agent  of  the  company 
Induced  him  to  take  out  a  policy,  falsely  representing  that  at 
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the  end  of  ten  years  all  the  premiums  would  be  returned  to  him 
with  four  per  cent  interest  In  an  action  for  the  return  of  the 
premiums  the  company  contended  that  what  the  agent  said  to 
the  insured  were  merely  expressions  of  opinion.  Held,  That 
where  there  is  doubt  as  to  whether  representations  were  in- 
tended and  received  as  mere  expressions  of  opinion,  or  as  state- 
ments of  facts,  the  question  must  be  submitted  to  the  Jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Whitehurst  v.  Life  Ins.  Co.  of  Virginia  (N.  C.  S.  C.) : 

62  Southeastern  Reporter  (December  19,  1908),  1067. 

Pollcy^Estimatet  by  Agent— Liability  of  Company: 

A  15-year  endowment  policy  provided  for  apportionment  at 
the  end  of  the  15-year  period,  and  that  the  full  reserve  should  be 
then  computed  by  the  American  Table  of  Mortality  with  4  per 
cent  interest,  and  the  surplus  applied  to  the  policy  as  then  deter- 
mined. The  policy  also  declared  that  no  agent  had  power  to 
make  or  modify  the  contract  of  insurance  by  making  any  promise 
or  representation  not  contained  in  the  application.  The  agent 
procuring  the  policy  delivered  with  it  one  of  the  company's 
blanks  over  his  signature  reciting  that  the  cash  value,  consisting 
of  reserve,  $4,240,  and  estimated  surplus,  $2,650,  would  equal 
$6,890  at  the  end  of  fifteen  years,  and  that  the  paid-up  participat- 
ing policy  would  then  be  issued  for  $15,450.  At  the  termination 
of  said  period,  the  cash  surplus  was  only  $1,560.90  and  the  addi- 
tional insurance  only  $3,350,  such  surplus  and  insurance  being 
the  same  as  apportioned  to  other  policies  of  the  same  class. 
Held,  That  the  instrument  delivered  by  the  agent  with  the  policy 
was  a  mere  statement  of  expectation,  and  not  a  promise  enforce- 
able against  the  company. 

[Judgment  for  company.] 

Untermyer  v.  Mutual  Life  Ins.  Co.  (N.  Y.  S.  C,  App.  Div.) : 
113  New  York  Supplement  (December  21,  1908),  221. 

Assignment — ^Wife  at  Surety — Rigfft  to  Proceeds: 

The  beneficiary  of  an  insurance  policy  assigned  her  interest 
therein  to  secure  the  payment  of  certain  notes  given  by  her  hus- 
band. In  an  action  on  one  of  the  notes  the  beneficiary  answered 
that  the  note  was  solely  for  the  benefit  of  her  husband  and  that 
under  the  laws  of  Tennessee  a  married  woman  dould  not  bind 
herself  as  the  surety  of  her  husband.  The  plaintiff  replied  that 
her  interest  in  the  policy  was  her  separate  property  and  that  she 
was  bound  by  her  assignment.  Held,  That  where  a  life  insurance 
policy  was  payable  to  insured's  wife  for  her  sole  use  and  benefit, 
if  she  survived  until  time  of  payment,  her  interest  in  the  policy 
was  "settled"  upon  her  as  separate  property,  within  a  statute 
permitting  married  women  to  dispose  of  their  separate  estate, 
settled  upon  them  for  their  separate  use,  and  hence  a  pledge  of 
her  interest  therein  was  enforceable. 

Same — Place  of  Contract — Amount  of  Interest: 

A  note  secured  by  a  policy  on  the  life  of  the  maker  was 
signed  in  Missouri  and  was  sent  with  the  policy  to  Tennessee  to 
be  endorsed  by  the  maker's  wife.     The  wife  had  no  personal 
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transactions  with  the  payee.  She  received  the  note  and  policy 
and  endorsed  them  both  and  returned  them  to  the  payee.  Under 
the  Missonri  law  interest  of  8  per  cent  was  allowed,  but  6  per 
cent  was  the  legal  rate  in  Tennessee.  Suit  was  brought  on  the 
note  praying  interest  at  8  per  cent.  Held,  That  the  contract  of 
the  wife  was  a  Tennessee  contract  and  the  laws  of  that  State 
governed  the  rate  of  interest 

[Judgment  for  plaintiff  below.    Here  afBrmed.  with  directions  to 
enter  judgment  for  less  amount  of  interest.] 

Troendle  et  al.  v.  Highleyman  (Ky.  C.  A.) ; 

113  Southwestern  Reporter  (December  23,  1908),  812. 

Policy — Forfeiture — Estoppel : 

The  policy  provided  that  it  would  be  void  if  any  premium 
note  were  not  paid  at  maturity.  Held,  That  where  the  company 
demanded  payment  when  due  it  could  not  at  the  same  time 
Insist  on  forfeiture  of  the  policy. 

[Judgment  for  plaintiff  below,  affirmed  against  company,  112  S. 
W.  681.     Petition  of  company  for  rehearingr  overruled.] 

New  England  Mut.  Life  Ins.  Co.  v.  Sprlnggate  (Ky.  C.  A.) : 

113  Southwestern  Reporter  (December  23,  1908),  824. 

Policy^-Extended  Insurance — Indebtedness: 

A  life  policy  gave  insured  the  privilege  of  borrowing  from  it, 
according  to  tables,  on  the  security  of  the  policy;  then  provided 
that  if  the  ipolicy,  after  being  in  force  three  years,  lapsed  or  was 
forfeited  for  non-payment  of  a  premium  or  a  note  given  for  a 
premium  or  loan,  it  might  be  surrendered  for  a  paid-up  life 
policy  as  specified  in  the  table,  and  that  if  the  policy  so  lapsing 
or  forfeited  was  not  surrendered  for  a  paid-up  life  policy,  the 
company  would  write  in  lieu  of  it,  and,  without  any  action  by 
insured,  a  paid-up  term  policy  "for  the  full  amount  insured  by 
this  policy,"  and  to  continue  in  force  for  the  term  indicated  by 
the  table  of  extended  insurance,  the  paid-up  term  policy,  how- 
ever, to  provide  that,  in  case  of  death  of  insured  within  three 
years  from  such  lapse  or  forfeiture,  there  shall  be  deducted  from 
the  amount  payable  by  the  company  all  premiums  that  would 
have  become  due  on  the  policy  up  to  insured's  death  had  the 
policy  been  continued  in  force,  and  any  indebtedness  due  the 
company  on  the  policy  at  the  date  of  such  lapse  or  forfeiture; 
then  made  provisions  for  surrender  of  the  policy  for  cash,  accord- 
ing to  the  table,  at  the  end  of  five  years,  or  at  certain  other  times, 
and  then,  under  the  head  of  "Tables  Above  Referred  To,"  pro- 
vided that  any  indebtedness  placed  on  the  policy  would  operate 
to  reduce  the  benefits.  Held*  That  the  amount,  otherwise  avail- 
able for  purchasing  extended  insurance,  and  so  fixing  the  period 
of  such  extended  insurance,  was  not  to  be  diminished  by  any 
indebtedness  of  insured  to  the  company;  the  policy  under  the 
head  of  such  insurance  otherwise  providing  the  manner  of  pay- 
ment of  the  indebtedness. 

Same^ — Contract  of  Loan — Validity: 

Even  if  valid,  in  view  of  provisions  of  the  policy,  the  provi- 
sion in  a  contract  of  loan  by  a  life  insurance  company  to  a  policy- 
holder that  if  the  loan,  with  accumulated  interest,  shall  equal  the 
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legal  reserve  for  the  policy,  the  company  may  demand  immediate 
payment,  and,  if  payment  is  not  made,  may  cancel  the  policy,  is 
available  only  where  there  is  no  balance  of  reserve  above  the 
loan  and  interest 

Same — Same — Same : 

Where  a  life  policy  provides  the  terms  on  which  insured 
may  borrow  of  the  company,  a  more  onerous  condition  in  the  con- 
tract under  which  he  did  borrow  of  it  is  void,  there  having  been 
no  further  consideration  for  it. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Bozeman's  Admr.  v.  Prudential  Ins.  Co.  of  America  (Ky. 
C.A.): 

113  Southwestern  Reporter  (December  23,  1908),  836. 

Representations  at  to  Health — Fraud — Queation  for  Jury: 

Where  insured,  an  epileptic,  on  applying  for  a  life  policy, 
told  the  insurer's  agent  that  he  had  fits,  describing  the  marked 
features  of  the  disease  and  the  frequency  of  the  seizures,  the 
question  whether  he  was  guilty  of  fraud  in  failing  to  disclose  the 
precise  kind  of  fits  from  which  he  suffered  was  for  the  Jury. 

Same — Same — Sufficiency  of  Proof: 

Where  insured  in  his  application  stated  that  he  had  never 
been  under  treatment  in  any  dispensary,  hospital,  etc.,  the  bare 
statement  of  plaintiff,  the  beneficiary,  after  the  death  of  insured, 
in  answer  to  the  question  whether  deceased  had  ever  been  an 
Inmate  of  or  received  treatment  at  any  hospital,  etc.:  **Ye8,  about 
eight  years,  but  do  not  remember  what  for" — was  insufficient  to 
sustain  the  imputation  of  fraud. 

[Judgment  for  company  below.     Here  reversed  In  favor  of  bene- 
ficiary.] 

Thompson  v.  Metropolitan  Life  Ins.  Co.  (N.  Y.  S.  C,  App. 
Div.) : 

113  New  York  Supplement  (December  28,  1908),  225. 

Policy — Contract — Authority  of  Agent: 

Where  the  policy  or  application  does  not  restrict  the  powers 
of  an  agent  in  making  contracts  with  those  seeking  insurance, 
and  the  agent  agreed  that  the  premium  note  should  be  surren- 
dered in  case  the  applicant  declined  to  accept  the  policy,  his  con- 
tract was  binding  on  the  company. 

Agreement  to  Return  Note — Fraud — Sufficiency  of  Complaint: 

In  an  action  against  a  life  insurance  company,  by  an  appli- 
cant for  an  insurance  policy,  to  recover  the  amount  of  a  premium 
note  delivered  to  defendant's  agent  on  an  agreement  that  the 
note  should  be  surrendered  in  case  plaintiff  declined  to  receive 
the  policy,  and  which  note  was  wrongfully  negotiated  by  the 
agent  to  an  innocent  purchaser,  general  allegations  in  the  com- 
plaint of  the  fraud  on  the  part  of  the  agent  were  sufficient  to 
form  the  basis  for  the  introduction  of  testimony  as  to  such  fraud, 
in  the  absence  of  special  exception  to  such  complaint  by  de- 
fendant. 
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Fraud  of  Agent^Llability  of  Company: 

A  life  insurance  company  which  authorized  its  agent  to 
solicit  and  obtain  insurance  is  responsible  for  the  fraud  of  the 
agent  in  the  line  of  his  agency. 

« 
Same — Recovery  of  Premium — Nature  of  Actions: 

In  an  action  to  recover  the  amount  of  a  premium  note,  a 
complaint  alleging  that  such  note  was  delivered  to  defendant's 
agent  on  the  promise  of  such  agent  that  the  note  should  be 
surrendered  to  plaintiff  in  case  he  declined  to  receive  a  policy  for 
which  he  had  applied,  and  that  such  agent  fraudulently  negoti- 
ated the  note  to  an  innocent  purchaser,  must  be  regarded  as 
seeking  rescission  of  the  contract  of  insurance,  and  not  damages, 
though  the  complaint  does  not  pray  for  rescission;  and  hence 
plaintiff  may  obtain  rescission  on  account  of  such  fraud,  though 
defendant  did  not  authorize  its  agent  to  make  the  representa- 
tions, and  hence  could  not  be  held  to  respond  in  damages. 

Acts  of  Agent — Fraud: 

The  fact  that  defendant's  agent,  who  procured  the  note  on  a 
promise  that  it  should  be  surrendered  in  case  plaintiff  did  not 
accept  the  policy,  negotiated  the  note  before  the  policy  was 
tendered  and  at  once  disappeared,  supported  a  finding  that  the 
promise  was  made  with  intent  to  defraud. 

Contract — Fraud  of  Agent — Liability  of  Company: 

If  a  promise  by  an  agent  of  a  life  insurance  company  to  an 
applicant  for  a  policy  that  a  premium  note  should  be  returned  to 
the  applicant  in  case  he  did  not  accept  the  policy  was  unauthor- 
ized, the  contract  for  the  insurance  was  nugatory,  and,  where 
the  agent  fraudulently  negotiated  the  note  to  an  innocent  pur- 
chaser before  the  policy  was  accepted,  the  applicant  was  entitled 
to  recover  the  amount  of  the  note  from  the  insurance  company. 

Agreement     of     Agent — Incomplete     Contract  —  Recovery     of 
Premium: 

Where  the  agent  wrongfully  negotiated  the  note  to  an  inno- 
cent purchaser  before  the  policy  was  accepted,  the  applicant  was 
entitled  to  recover  the  amount  of  the  note  from  the  insurance 
company  on  his  refusal  to  receive  the  policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Mutual  Reserve  Life  Ins.  Co.  v.  Seldel  (Tex.  C.  C.  A.) : 

113  Southwestern  Reporter  (December  30,  1908),  945. 

Premium  Note— Justice  Court — Jurisdiction: 

Suit  was  brought  in  a  Justice  court  by  the  assignee  of  a  note 
given  for  the  premium  on  a  life  policy.  The  maker  answers  and 
prays  that  if  Judgment  be  rendered  against  him  that  he  shall 
have  Judgment  against  the  insurance  company  because  they 
failed  to  comply  with  the  contract.  The  company  defaulted  and 
Judgment  was  rendered  against  it.  On  appeal  the  company  con- 
tends that  the  justice  did  not  have  jurisdiction  to  render  judg- 
ment, as  such  judgment  cancelled  the  policy,  involving  an  amount 
in  excess  of  $200.     Held*  That  the  justice  had  jurisdiction  to 
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render  Judgment  on  the  note,  though  he  did  not  have  Jurisdiction 
to  cancel  the  policy,  and  as  the  suit  was  on  the  note  the  Judgment 
was  good. 

[Judgment  for  Insured  below.     Here  affirmed  against  company.] 
Kansas  City  Life  Ins.  Co.  v.  Warbington  (Tex.  C.  C.  A.) : 
113  Southwestern  Reporter  (December  30,  1908),  988. 

Garnishment — Foreign  Company — Liability  at  Trustee — Statute: 
The  defendant  was  the  general  agent  of  the  New  York  Life 
Insurance  Company  in  New  Hampshire.  Under  his  contract  of 
employment  he  was  entitled  to  renewal  commissions  payable  to 
him  at  Manchester  on  business  transacted  in  New  Hampshire  by 
him  and  his  agents.  He  later  moved  to  Boston  and  his  renewal 
commissions  were  made  payable  there.  Subsequently  the  com- 
pany appeared  before  the  court  and  moved  for  a  discharge.  The 
question  arising  is  whether  the  company  can  be  held  liable  as  a 
trustee.  Held,  That  under  Pub.  St.  N.  H.  1901,  c.  245,  sec.  5, 
providing  that  a  non-resident  doing  business  in  the  State  may  be 
charged  on  trustee  process  as  if  a  resident  for  credits  of  defend- 
ant through  contracts  made  or  performed  within  the  State,  a 
foreign  life  insurance  company  is  chargeable  on  such  process  for 
renewal  commissions  due  a  general  agent  on  business  done 
within  the  State. 

[Judgment  against  <:ompany.] 
Steer  v.  Dow  (N.  H.  S.  C.) : 

71  Atlantic  Reporter  (December  31,  1908),  217. 

Policy — Action  for  Restoration — Defense: 

In  a  suit  to  compel  an  insurance  company  to  restore  a  policy, 
a  separate  defense  that  plaintiff  had  falsely  and  fraudulently 
represented  and  warranted  that  he  had  never  applied  for  insur- 
ance on  which  a  policy  was  not  issued,  or  on  which  a  policy  was 
issued  on  a  different  plan  from  the  one  for  which  he  had  applied 
when  he  had  been  repeatedly  declined  insurance,  and  that  as 
soon  as  defendant  learned  that  the  representations  were  false, 
and  before  the  first  anniversary  of  the  policy,  it  notified  plaintiff 
of  its  election  to  cancel,  and  that  it  was  willing  to  return  such 
part  of  the  premium  paid  as  it  was  not  entitled  to  retain,  and 
prayed  Judgment  for  damages,  etc.,  was  not  demurrable. 

Same — Cancellation — Retention  of  Premium: 

Where  defendant  insurance  company  sustained  provable 
damages  in  consequence  of  plaintiff's  fraud  in  inducing  it  to  issue 
a  policy  which  it  thereafter  cancelled,  it  was  entitled  to  offset 
such  damages  against  the  premium  received,  and  was  therefore 
entitled  to  rescind,  as  against  a  suit  in  equity  to  compel  a  rein- 
statement of  the  policy,  without  restoring  the  entire  premium. 

[Judfirment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Mincho  v.  Bankers  Life  Ins.  Co.  (N.  Y.  S.  C,  App.  Div.) : 

113  New  York  Supplement  (January  4,  1909).  846. 

Policy  Contract — Lex  Loci: 

A  life  policy  issued  in  Missouri  by  a  foreign  company  is 
governed  by  the  laws  of  that  State. 
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Same — Non-Forfeiture — Statute : 

Insured  paid  four  annual  premiums  on  his  policy  and  then 
defaulted.  He  died  sixteen  months  later.  The  policy  provided 
that  after  three  annual  premiums  paid,  default  would  render  the 
policy  a  non-participating  policy  for  paid-up  Insurance.  Held» 
That  under  Rev.  St.  Mo.  1899,  sec.  7897,  after  payment  of  three 
annual  premiums,  a  life  policy  is  not  forfeited  by  a  subsequent 
default,  regardless  of  its  terms,  three-fourths  of  the  net  value 
of  the  policy  being  treated  as  a  premium  for  extended  insurance. 

Same — Same — Same : 

The  company  claimed  that  it  was  not  liable  under  Rev.  St. 
Mo.  1899,  sec.  7900,  which  provided  for  an  unconditional  surrender 
value  of  at  least  equal  to  the  net  single  premium,  as  an  exception 
to  the  statute  against  forfeiture.  The  surrender  value  in  the 
policy  in  question  was  less  than  the  net  single  premium.  Held, 
That  the  exception  was  not  applicable. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Whittaker  v.  Mutual  Life  Ins.  Co.  (Kansas  City  C.  A.) : 
114  Southwestern  Reporter  (January  6,  1909),  53. 

Policy — Payment  of  Premium — Evidence: 

Where  the  issue,  in  an  action  on  a  life  policy  stipulating  that 
the  power  of  waiving  a  forfeiture  or  binding  the  company  by  any 
promises  can  be  exercised  only  by  the  president,  vice-president, 
and  other  enumerated  officers,  not  including  the  acting  cashier 
of  a  branch  office,  was  whether  the  premium  due  in  December, 
1897,  had  been  paid,  and  it  appeared  that  insured  in  January, 
1899,  wrote  to  the  vice-president  of  the  company,  stating  that  he 
would  allow  the  policy  to  continue  in  force  for  the  full  amount, 
as  therein  provided,  on  a  failure  to  pay  premiums,  a  reply  written 
by  the  acting  cashier  at  the  branch  office,  reciting  that  the  policy 
would  be  automatically  carried  for  a  specified  time,  which  would 
only  be  true  if  the  premium  due  in  December,  1897,  had  been 
paid,  was  admissible  to  prove  payment. 

Same — Same — Same : 

Where,  in  an  action  on  a  life  policy,  the  issue  was  whether 
a  certain  premium  had  been  paid,  and  the  company  showed  by 
its  card  systems  at  its  home  and  branch  offices  that  the  premium 
had  not  been  paid,  evidence  that  the  acting  cashier  in  charge  of 
the  branch  office  had  a  book  before  him  from  which  he  could 
learn  whether  or  not  the  policy  had  lapsed  because  of  the  non- 
payment of  such  premium,  at  the  time  he  wrote  to  insured  stating 
that  the  policy  would  be  automatically  carried  for  a  specified 
time,  which  would  only  be  true  if  such  premium  had  been  paid, 
was  admissible. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Eames  v.  New  York  Life  Ins.  Co.  (St.  Louis  C.  A.): 

114  Southwestern  Reporter  (January  6,  1909),  85. 

Policy — Provision  Against  Accident — Validity — Statute: 

A  policy  of  life  insurance  containing  provisions  that,  in  case 
of  bodily  injuries  to  the  insured  which  shall  prevent  his  pursuing 
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any  gainful  occupation,  the  company  will  pay  for  him  the  premi- 
ums afterward  accruing  on  the  policy,  is  in  violation  of  the 
statute  of  this  State  which  forbids  the  inclusion  of  life  insurance 
and  insurance  against  bodily  injury  or  death  by  accident  in  the 
same  policy. 

Same — Same — Same — Same: 

So,  also,  is  a  policy  containing  besides  the  usual  life  insur-  . 
ance  contract,  a  provision  that  in  case  of  bodily  injury  to  the 
insured  causing  permanent  total  disability  to  perform  any  work 
or  follow  any  occupation  for  compensation  or  profit,  or  in  case  of 
loss  by  accident  of  eyesight,  hands,  or  feet,  the  insured,  in  lieu 
of  continuing  the  policy,  may  at  his  option  receive  in  his  lifetime 
its  face  value  in  twenty  annual  installments,  or  a  life  annuity  of 
a  stipulated  amount,  to  be  ascertained  by  a  table  embodied  in 
the  policy. 

[Ruling  of  commissioner  against  company  below.    Here  affirmed 
against  company.] 

Tarvelers  Ins.  Co.  v.  Watkins,  Comr. ; 
Aetna  Life  Ins.  Co.  v.  Watkins.  Comr.  (N.  J.  S.  C.) : 
71  Atlantic  Reporter  (January  7.  1909),  325. 

Policy — Non-Payment  of  Premium — Forfeiture: 

The  non-payment  of  premiums  of  a  life  insurance  policy  when 
due  will  work  a  forfeiture  of  a  policy  which  provides  that  it  shall 
be  invalid  unless  the  premiums  are  paid  when  due. 

Same — Retention  of  Over-Due  Premium — Waiver  of  Forfeiture: 

Though  a  policy  provides  that  it  shall  be  invalid  unless  the 
premiums  are  paid  when  due,  the  receipt  and  retention  of  over- 
due premiums  by  the  company  is  a  waiver  of  the  forfeiture. 

Same — Same — Same : 

A  provision  in  a  policy  that  a  forfeiture  cannot  be  waived 
except  by  a  written  agreement  signed  by  certain  officials  refers 
only  to  express  agreements,  and  does  not  prevent  an  implied 
or  parol  waiver  of  a  forfeiture. 

Authority  of  Agent — Liability  of  Company  for  Unauthorized  Acts: 

The  acts  of  officers  and  agents  of  an  insurance  company  are 
imputable  to  the  company,  including  notice  to  such  officers,  and 
hence  the  general  manager  of  an  insurance  company's  Southern 
department,  who  had  supervision  of  all  transactions  in  a  number 
of  States,  and  received  all  premiums  collected  in  that  territory, 
could  waive  a  forfeiture  for  non-payment  of  a  premium  when  due 
by  thereafter  receiving  and  retaining  it  with  knowledge  that  it 
was  overdue  when  paid,  though  the  company's  contract  with  him 
prohibited  him  from  exercising  such  authority,  which  fact  the 
persons  dealing  with  such  agent  did  not  know. 

Same — ^Acceptance  of  Over^Due  Premium — ^Waiver  of  Forfeiture: 
Defendant's  general  agent,  by  receiving  a  check  dated  May 
7th  from  the  company's  collecting  agent  on  May  8th  for  the 
amount  of  a  premium,  was  bound  to  inform  himself  whether  the 
premium  was  over-due  when  paid,  it  being  due  on  the  1st,  and. 
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by  his  failure  to  do  so,  he  waived  a  forfeiture  for  non-payment 
thereof  when  due. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Security  Mut.  Life  Ins.  Co.  v.  Riley  (Ala.  S.  C.) : 

47  Southern  Reporter  (January  9»  1909),  736. 

Application — Contract — Breach  of  Warranty: 

Subsequent  to  the  application,  but  before  the  policy  was 
issued,  certain  questions,  contained  in  a  printed  form,  were  put 
to  the  insured  by  a  doctor,  who  was  instructed  by  the  company 
to  put  these  questions,  with  any  necessary  explanation,  and  fill 
in  her  answers,  and  to  report  upon  her  health.  Among  the  ques- 
tions she  was  asked  to  give  the  names  of  physicians  she  had  con- 
sulted and  if  she  had  ever  suffered  from  any  mental  derange- 
ment. She  omitted  the  name  of  one  physician  and  stated  she 
had  not  suffered  from  any  mental  derangement,  whereas  she  had. 
This  declaration  did  not  state  that  the  answers  were  to  form 
part  of  the  basis  of  the  contract,  nor  did  the  policy  refer  to  it. 
Held,  That  the  truth  of  the  answers  of  the  insured  to  the  ques- 
tions in  this  declaration  was  not  a  part  of  or  basis  of  the  con- 
tract; and,  further,  that  without  the  evidence  of  the  physician 
who  put  the  questions,  and  what  explanations  he  gave  to  her,  the 
declaration  was  not  sufficient  in  itself  to  prove  non-disclosure  of 
a  material  fact. 

[Judgment  for  company  below.     Here  reversed  In  favor  of  In- 
sured.] 

Joel  V.  Law  Union  and  Crown  Ins.  Co.  (Eng.  C.  A.) ; 

[1908]  2  King's  Bench   (The  Law  Reports,  December 
1.  1908).  899. 

Assignment — Reinsurance  Contract— Deposits: 

In  1904  the  Popular  Life  Assurance  Company  was  incorpo- 
rated and  made  the  statutory  deposit  of  £20,000.  They  did  not 
accumulate  out  of  premiums  any  life  assurance  fund,  and  in  1906 
they  agreed  to  sell  their  business  and  assets  to  the  United  Provi- 
dent Assurance  Company  in  consideration  of  shares  in  that  com- 
pany. The  vendor  company  passed  resolutions  for  a  voluntary 
winding-up,  and  their  property  and  policies  had  been  transferred, 
the  shares  allotted,  all  claims  on  the  vendor  company  discharged, 
and  the  company  itself  dissolved.  The  purchasing  company  now 
petitioned  for  the  payment  out  of  court  to  them  of  the  £20,000  de- 
posited by  the  vendor  company.  Held,  That,  although  the  vendor 
company  had  not  accumulated  a  life  assurance  fund,  yet,  inas- 
much as  their  obligations  had  come  to  an  end  on  dissolution,  the 
deposit  ought  to  be  paid  out  to  the  petitioners  as  their  assignees. 

[Judgment  granting  petition.] 

In  re  Popular  Life  Assur.  Co.,  Ltd.  (Eng.  C.  A.) : 

[1909]  1  Chancery  Division  (The  Law  Reports,  Jan- 
uary 1.  1909),  80. 

Payable  to  Executor — Construction: 

A  life  policy  payable  to  insured's  executors,  administrators 
or  assigns  is  payable  to  his  estate. 
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Payable  to  Estate— Rights  of  Creditors— Statute: 

Code  Ala.  1896,  sec.  2607,  permits  any  one  to  insure  his  life 
for  the  sole  benefit  of  his  estate,  his  wife,  or  children,  as  shall  be 
provided  in  the  policy,  the  proceeds  of  which  shall  be  exempt 
from  creditors.  Held,  In  view  of  the  history  of  the  statute,  that  a 
policy  payable  to  insured's  estate  was  exempt  from  creditors  as 
against  the  claims  of  his  wife  and  children,  and  that  the  wife  and 
children  were  also  mentioned  did  not  prevent  such  construction. 

[Judgment  for  administrator  below.     Here  reversed  in  favor  of 
children  of  insured.] 

MitcheU  et  aL  v.  Allis  et  al.  (Ala.  S.  C.) : 

47  Southern  Reporter  (January  9,  1909),  716. 

Policy — ^Agreement — Discrimination— Statute: 

The  companies  issued  to  the  insured  a  policy  and  at  the 
same  time  entered  into  a  separate  agreement  whereby  the  in- 
sured was  to  receive  a  deduction  from  the  second  premium  for 
certain  services  he  was  to  render  the  company.  In  an  action  to 
recover  the  first  premium,  because  of  a  breach  of  the  agreement 
by  the  company,  it  was  held  that  under  Ky.  St.  1903,  Sec.  656,  pro- 
hibiting insurance  companies  from  discriminating  between  its 
policyholders,  the  agreement  was  void. 

Same — Same^Evldence — Statute : 

The  company  issued  a  policy,  and  at  the  same  tima  made  a 
separate  agreement  with  the  insured.  Upon  failure  of  the  com- 
pany to  fulfill  its  part  of  the  agreement,  the  insured  brought  suit 
to  recover  the  premium.  Held,  That,  under  Ky.  St.  1903,  Sec.  679, 
providing  that  matters  can  not  be  given  in  evidence  unless  a  part 
of  the  policy,  the  separate  agreement  was  not  admissible. 

[Judgment  for  insured  below.  Here  reversed  in  favor  of  company.] 
Commonwealth  Life  Ins.  Co.  v.  Bowling  (Ky.  C.  A.) : 

104  Southwestern  Reporter  (January  13,  1909),  327. 

Cpmmlssiona— Statute : 

Insurance  Law  N.  Y.,  Sec  97  (Laws  N.  Y.,  1906,  p.  794,  c.  326, 
Sec.  33),  limiting  the  amount  life  companies  may  pay  to  procure 
new  business,  is  not  retroactive. 

Same — Same — Constitutionality: 

Insurance  Law  N.  Y.,  Sec.  97  (Laws  N.  Y.,  1906,  p.  794,  c.  326, 
Sec.  33),  limiting  the  amount  life  companies  may  pay  to  procure 
new  business,  if  retroactive,  would  be  unconstitutional,  as  violat- 
ing (3onst  U.  S.,  Art  1,  Sec.  10,  forbidding  States  to  pass  laws 
impairing  the  obligations  of  contracts. 

Same — Same— Public  Policy: 

A  commission  contract  between  a  life  insurance  company 
and  a  general  agent,  to  run  for  twenty  years,  and  made  before 
the  adoption  of  Insurance  Laws  N.  Y.,  Sec.  97  (Laws  1906,  p.  794, 
c.  326,  Sec.  33),  limiting  the  amount  life  insurance  companies 
may  pay  to  procure  new  business,  whereby  he  was  to  devote  his 
time  to  building  up  business  in  four  States,  receiving  no  salary 
and  paying  substantially  the  entire  expense,  does  not  violate  the 
public  policy,  and  can  not  be  interfered  with  under  the  general  or 
reserved  powers  of  the  legislature. 
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Agency  Contract — Provision  as  to  Termination  of  Authority: 

A  proviBion  in  a  life  insurance  general  agency  contract,  cov- 
ering territory  in  other  States,  that  the  contract  should  become 
void  as  to  new  business  on  termination  of  the  company's  author- 
ity to  do  business  in  such  territory,  does  not  show  that  the  par- 
ties had  in  mind  the  possibility  that  the  New  York  legislature 
might  interdict  the  company  from  doing  business  in  such  terri- 
tory. 

Domestic  Company — ^Violation  of  Law — Knowledge  of  Penalty — 

Presumption: 

A  domestic  insurance  company  was  bound  to  know  that.  If  it 
violated  the  statutes  to  such  an  extent  as  to  merit  corporate 
death,  the  legislature  could  inflict  that  penalty. 

Agency  Contract— Termination  of  Company's  Existence: 

Legislative  action  terminating  the  existence  of  a  life  insur- 
ance company  would  terminate  all  agency  contracts,  which  are 
dependent  upon  the  continued  life  of  both  parties. 

Same — Commissions — ^"New  Policy:" 

The  contract  with  the  agent  provided  that  he  should  receive 
the  first  year's  premium  as  his  commission  on  certain  policies 
issued  through  him,  and  on  all  new  poliices  he  was  to  receive  the 
same  commission  allowed  to  other  agents.  The  premiums  on  sev- 
eral of  the  policies  specified  in  the  contract  were  reduced,  and  the 
company  sought  to  avoid  paying  the  first  year's  premium  as  com- 
mission on  the  ground  that  the  change  of  premium  rate  created 
a  new  form  of  policy.  Heldf  That  changes  in  premium  rates  or 
clauses  in  present  forms  of  policies  are  not  to  be  construed  as  a 
new  form. 

[Judgment  for  agent  below.    Here  modified  in  favor  of  agent.] 
Boswell  v.  Security  Mut  Life  Ins.  Co.  (N.  Y.  C.  A.) : 

86  Northeastern  Reporter  (January  15,  1909),  532. 

Agency— Question  of  Law: 

V.  was  agent  of  a  company  which  had  rejected  the  applica- 
tion of  the  applicant.  He  thereupon,  with  the  consent  of  the  ap- 
plicant and  her  husband,  obtained  an  application  from  the  agent 
of  the  defendant  company,  had  it  filled  out  and  returned  it  to  the 
agent  of  the  defendant  company.  The  policy  was  issued,  but 
never  delivered  to  the  applicant.  V.  was  not  engaged  either  on 
salary  or  commission  by  defendant's  agent.  He  had  written  some 
fire  and  accident  insurance,  for  which  he  received  a  part  of  the 
commission  when  the  premium  was  paid.  He  had  also,  at  times, 
exchanged  business  with  defendant's  agent.  This  was  the  only 
application  to  the  defendant  company  asked  for  or  given  to  V. 
Held,  That  whether  V.  was  agent  of  defendant  company  was  a 
question  for  the  court. 

Same— Appointment  of  Other  Agents — Power  of  Local  Agent: 

A  local  agent  of  an  insurance  company  for  a  county  has  no 
authority  to  appoint  another  as  its  agent 

Same — ^Agreement  to  Procure  Insurance: 

Where  an  agent  of  a  life  insurance  company  which  had  re- 
jected an  application  told  applicant's  husband  that  he  could  pro- 
cure insurance  in  another  company,  and  applicant's  husband  told 
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him  to  ''go  ahead  and  get  her  in  any  good  company/'  and  the 
agent  obtained  a  policy  through  an  agent  of  another  company,  he 
was  the  agent  of  the  applicant,  and  not  of  the  company. 

Premiums — Payment  to  Unauthorized  Agent — Recovery: 

If  a  person  paid  a  first  premium  to  another  whom  he  had  au- 
thorized to  secure  life  insurance,  and  the  application  was  re- 
jected by  the  company,  such  other  person  not  being  an  agent 
thereof,  the  person  paying  the  premium  could  not  recover  the 
money  from  the  company  if  it  had  not  received  the  money  and 
had  no  knowledge  of  it;  but,  if  it  received  the  money,  or  had 
knowledge  of  its  payment  and  acted  upon  the  application,  it 
would  make  the  person  receiving  the  premium  its  agent  by  rati- 
fication, and  would  be  liable  for  the  money. 

Application — Policy — Completion  of  Contract: 

Where  an  application  for  life  insurance  recites  that  the  con- 
tract shall  be  completed  only  by  delivery  of  the  policy,  or  that  the 
policy  shall  not  be  in  force  until  its  delivery  to  the  applicant,  the 
contract  will  not  become  binding  on  the  company  until  the  policy 
is  delivered,  especially  where  the  policy  provides  that  it  shall 
not  take  eftect  unless  it  is  delivered  while  the  applicant  is  in  good 
health. 

Same — Same — Same^Dellvery  to  Agent: 

The  rule  that  receipt  by  an  agent  from  his  insurance  com- 
pany of  a  policy  to  be  unconditionally  delivered  by  him  to  the  ap- 
plicant is  in  law  a  delivery  to  the  applicant,  though  the  agent 
never  surrendered  possession  of  the  policy,  and  though  its  de- 
livery to  the  applicant  be  by  contract  made  essential  to  its  de- 
livery, did  not  apply,  where  the  first  premium  had  not  been  paid 
to  the  company  or  its  agent,  but  to  an  agent  of  the  applicant,  of 
which  payment  the  company  had  no  notice,  and  the  applicant 
was  so  seriously  ill  when  the  policy  was  received  by  the  com- 
pany's agent  that  she  afterwards  died,  and  the  policy  and  appli- 
cation provided  that  the  policy  should  not  take  eftect  unless  the 
first  premium  was  paid  and  insured  was  in  good  health  at  the 
time  the  policy  was  delivered  to  her. 

[Judgment   for   beneficiary  below.     Here   reversed   in   favor   of 
company.] 

Michigan  Mut  Life  Ins.  Co.  v.  Thompson  et  al.  (Ind.  A.  C.) : 

86  Northeastern  Reporter  (January  16,  1909),  503. 

Reinsurance — Papers  Attached  to  Policy — Contract: 

Where  the  company  in  which  plaintiff  was  originally  insured 
transferred  its  policies  and  business  to  another  company,  and  the 
latter  company  sent  insured  a  written  notice  of  the  contract  of 
transfer  between  the  companies,  with  directions  to  attach  it  as  a 
rider  to  his  policy,  when  so  attached,  it,  together  with  the  old 
policy,  constituted  insured's  policy. 

Same— Terms  of  Contract — Presumption: 

Where,  upon  the  transfer  of  insured's  policy  by  the  company 
in  which  he  was  originally  insured  to  another  company,  the  latter 
company  notified  him  of  the  transfer,  stating  in  the  notice  that 
the  policy  would  be  continued  on  the  same  terms,  it  will  not  be 
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presumed,  in  an  action  on  the  policy,  that  the  company  did  not 
have  the  power  to  insure  him  on  the  terms  indicated. 

Same — Pleading — Exhibit: 

Where  the  company  in  which  insured  was  originally  insured 
transferred  its  policies  and  business  to  another  company,  and 
the  latter  company  sent  insured  a  notice  of  the  transfer,  and  re- 
quested him  to  attach  the  notice  to  his  policy,  but  did  not  state 
the  terms  of  the  contract  of  transfer  between  the  companies,  in  an 
action  on  the  policy  It  was  not  necessary  to  file  as  an  exhibit  a 
copy  of  the  contract  of  transfer,  even  if  it  was  in  writing. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Mutual  Reserve  Life  Ins.  Co.  v.  Ross  (Ind.  A.  C.) : 

86  Northeastern  Reporter  (January  15,  1909),  506. 

Agent— Revocation  of  License — Statute — Jurisdiction: 

Complaint  was  made  to  the  superintendent  of  insurance, 
charging  the  agent  with  making  certain  misrepresentations  and 
asking  that  his  license  be  revoked  as  provided  by  law.  The 
agent  subsequently  appeared  before  the  superintendent  and 
moved  that  the  action  be  dismissed  on  the  ground  that  he  had  no 
jurisdiction.  New  York  Laws  1906,  p.  774,  c.  326,  sec.  60.  as 
amended  by  Laws  1908,  p.  1015,  c.  347,  authorize  the  superintend- 
ent of  Insurance  to  revoke  the  license  of  any  person  "so  offend- 
ing." Laws  1892,  p.  1972,  sec.  91,  forbid  any  one  to  act  without 
first  procuring  a  certificate,  and  provide  that  on  conviction  of  a 
holder  of  a  certificate  of  a  violation  of  that  or  the  preceding  sec- 
tion (90)  the  superintendent  shall  revoke  the  certificate.  The 
agent  contends  that  the  license  could  not  be  revoked  under  sec. 
60  without  a  previous  conviction,  as  provided  in  sec.  91.  Held, 
That  the  two  sections  were  distinct,  and  that  the  superintendent 
had  authority  to  revoke  the  license  without  a  previous  convic- 
tion. 

Same — Same — Same — Same : 

While  under  Laws  N.  Y.  1906,  p.  774,  c.  326,  sec.  60,  as  amend- 
ed by  Laws  N.  Y.  1908,  p.  1015,  c.  347,  the  superintendent  had 
authority  to  revoke  the  license  of  a  person  "so  offending,"  and 
the  statute  does  not  expressly  provide  for  notice  to  the  agent,  or 
that  he  should  have  an  opportunity  to  be  heard  before  the  revoca- 
tion, an  investigation  by  the  superintendent  whether  there  had 
been  a  violation,  with  notice  to  the  agent  and  an  opportunity  to 
be  heard,  was  contemplated,  and  the  superintendent  had  author- 
ity to  cause  a  hearing  thereon. 

[Judgment  denying  writ  of  prohibition  to  agent  below.    Here  af- 
firmed a^rainst  agent.] 

People  ex  rel.  Burr  v.  Kelsey,  Supt.  of  Ins.,  et  al.  (N.  Y. 
S.  C,  App.  Div.) : 

113  New  York  Supplement  (January  26,  1909),  836. 

Rebate — Statute — Construction : 

Ky.  St.  1903,  sec.  656,  which  prohibits  any  life  insurance  com- 
pany from  making  any  distinction  or  discrimination  between  per- 
sons insured  in  the  amount  of  premiums  or  rates  charged  to  per- 
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sons  of  the  same  class  and  equal  expectation  of  life,  etc.,  does 
not  invalidate  a  policy  because  the  agent  returned  to  the  insured 
a  part  of  the  first  premium  paid,  which  belonged  to  himself  as  a 
commission. 

Death — ^Violatlon  of  Law — Sufficiency  of  Defense: 

To  defeat  a  recovery  on  a  life  insurance  policy  on  the  ground 
that  at  the  time  of  his  death  the  insured  was  carrying  a  con- 
cealed weapon,  in  violation  of  Ky.  St.  1903,  sec.  1309,  it  must  be 
shown  not  only  that  the  ofCense  was  being  committed,  but,  fur- 
ther, that  it  brought  about  the  death  of  the  insured. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.) 

Interstate  Life  Assur.  Co.  v.  Dalton  (U.  S.  C.  C.  A.,  6th 
Clr.): 

105  Federal  Reporter  (January  28,  1909),  176. 

Policy — Rebate  Agreement— -Separate  Contract: 

The  company  issued  to  insured  policies  on  his  life  and  took 
his  note  in  payment  of  the  first  year's  premium.  At  the  same 
time  they  entered  into  a  contract  with  him,  as  one,  not  exceeding 
six  hundred  persons,  whereby,  in  consideration  of  him  securing 
at  least  two  applications  for  insurance,  the  company  would  credit 
his  premiums  with  his  pro-rata  share  of  a  special  renewal  fund 
set  aside  for  that  purpose.  The  insured  refused  to  pay  his  pre- 
mium note  on  the  ground  that  the  entire  contract,  policy  and 
note  were  void  under  sec.  4775,  Revisal  1905,  N.  C,  forbidding  in- 
surance companies  from  giving  any  special  benefits,  or  any  rebate 
of  premiums  to  any  person,  not  given  to  all  others  of  the  "same 
class  and  expectation  of  life."  Held*  That  the  contracts  were 
separate,  and  as  the  insured  had  received  protection  for  the  year, 
he  was  liable  on  the  premium  note,  even  though  the  other  con- 
tract was  void. 

(Judgment  for  company  below.    Here  affirmed  against  insured.] 
Security  Life  &  Annuity  Co.  v.  Costner  (N.  C.  S.  C.) : 

63  Southeastern  Reporter  (January  30,  1909),  304. 

Poiicy — AMignment — Consideration : 

H.  was  entitled  to  a  policy  of  assurance  for  £5,000  on  his 
own  life  subject  to  conditions  which  made  the  policy  void  "if  the 
lives  assured  died  by  their  own  hands  *  *  *  but  without 
prejudice  to  the  bona  fide  interests  of  third  parties  based  on 
valuable  consideration."  He  was  indebted  to  W.  in  sums  exceed- 
ing £15,000.  W.  had  pressed  for  payment  or  reduction  of  the 
debt.  H.  executed  a  deed  of  assignment  of  the  policy  to  W.  by 
way  of  mortgage  to  secure  all  moneys  owing  to  him  from  H.,  and 
delivered  the  deed  duly  executed  to  his  solicitors,  telling  them 
to  use  their  own  discretion  whether  they  should  inform  W.  of  the 
assignment  or  not.  The  solicitors  obtained  time  from  W.  for 
payment  of  the  debt  without  producing  the  deed,  and,  acting 
on  H.'s  instructions,  destroyed  it  H.  shortly  afterwards  died 
by  his  own  hand.  No  notice  of  the  existence  of  the  assignment 
was  given  to  W.  or  the  insurance  society  during  H.'s  life.  After 
his  death  his  estate  was  being  administered  in  court,  and  the  fact 
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of  the  assignment  was  discovered  and  communicated  to  W/s  firm, 
who  had  taken  in  a  claim.  Notice  of  the  assignment  was  then 
given  to  the  insurance  society,  and  the  executors  of  W.,  who  had 
died,  brought  this  action  to  recover  the  policy  moneys.  Held* 
That  the  mere  existence  of  an  antecedent  debt  was  not  a  val- 
uable consideration  for  the  assignment  of  the  policy. 

[Judgment  for  comi)any.] 

Wigan  V.  English  &  Scottish  Law  Life  Assur.  Assn.  (Eng. 
C.  A.) : 

[1909]   1  Chancery   (The  Law  Reports,  February  1, 
1909),  291. 

Non-Payment  of  Premium  Note^Forfelture: 

At  a  time  when  a  life  policy  would  have  been  finally  forfeited 
for  non-payment  of  premium,  subject  to  a  right  which  would  have 
kept  it  in  force  for  a  time,  but  not  till  insured's  death,  he  paid 
the  company  131.25  and  gave  it  his  note,  due  in  eight  months,  and 
before  his  death,  providing  that  the  insurance  should  be  con- 
tinued in  force  till  the  due  date  of  the  note;  that,  if  the  note  was 
paid  on  or  before  then,  such  payment,  with  the  131.25,  would  then 
be  accepted  as  payment  of  the  premiums,  and  all  rights  under  the 
policy  should  then  be  the  same  as  though  the  premium  had  been 
paid  when  due;  and  that,  if  the  note  was  not  then  paid,  it  should 
cease  to  be  a  claim  against  insured,  and  all  rights  against  the 
company  should  be  the  same  as  though  the  cash  had  not  been 
paid  and  the  agreement  in  the  note  had  not  been  made.  Held* 
That  the  policy  ceased  to  be  in  effect  except  as  continued  by  the 
provision  in  the  note. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

White  V.  New  York  Life  Ins.  Co.  (Mass.  S.  J.  C.) : 

86  Northeastern  Reporter  (February  2,  1909),  928. 

Tontine  Policy — Relationship  of  Parties: 

The  relation  between  the  holder  of  a  matured  tontine  divi- 
dend policy  and  the  insurance  company  is  that  of  creditor  and 
debtor. 

Same^Accountlng — Jurisdiction — Statute: 

A  holder  of  a  matured  tontine  dividend  policy,  entitled  at  his 
option  to  withdraw  in  cash  the  policy's  share  of  the  accumulated 
reserve  and  surplus  equitably  apportioned  by  the  insurance  com- 
pany or  to  use  such  share  for  future  insurance,  is  entitled  to  come 
into  equity  for  an  accounting,  under  Rev.  Liaws  Mass.,  c.  159,  sec. 
3,  cl.  6,  conferring  jurisdiction  on  the  Supreme  Judicial  and  Supe- 
rior Courts  of  suits  on  accounts,  on  his  showing  that  the  company 
has  not  equitably  apportioned  the  surplus  and  has  not  furnished 
any  account,  and  that  the  company  has  been  guilty  of  specified 
acts  of  mismanagement  and  fraudulent  conduct  in  the  manage- 
ment and  investment  of  the  funds  of  the  company,  so  as  to  enable 
him  to  intelligently  exercise  his  option. 

Same — Same— Petition— Sufficiency: 

A  bill  by  the  holder  of  a  matured  tontine  dividend  policy,  gfiv- 
ing  him  the  option  to  withdraw  in  cash  his  policy's  entire  share 
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of  the  accumulated  reserve  and  surplus  equitably  apportioned  to 
his  policy,  or  to  use  his  share  for  future  insurance,  alleged  that 
the  insurance  company  had  not  equitably  apportioned  the  surplus 
due  him,  that  it  had  not  furnished  him  any  account,  that  it  had 
not  dealt  honestly  with  the  dividends  retained  by  it,  that  it  had 
misappropriated  and  wasted  the  dividends  and  had  failed  to  man- 
age the  tontine  funds  or  its  accumulations  prudently,  and  charged 
specific  acts  of  mismanagement  and  of  wrongful,  dishonest  and 
fraudulent  conduct  on  th§  part  of  the  company  and  its  directors 
in  the  management  and  investment  of  the  funds.  Held^  That  the 
bill  charged  such  fraud  and  wrongful  misappropriation  as  entitled 
complainant  to  an  accounting. 

Same — Same — Same — Same : 

Where  a  bill  for  an  accounting  by  the  holder  of  a  matured 
tontine  policy,  giving  him  an  option  to  withdraw  in  cash  the  ac- 
cumulated reserve  and  surplus  equitably  apportioned  to  the  pol- 
icy or  to  use  his  share  for  future  insurance,  expressly  charged 
fraudulent  conduct  on  the  part  of  the  company  In  apportioning  to 
the  policy  the  surplus  due,  the  bill  was  not  demurrable,  though 
the  apportionment  by  the  company  is  prima  facie  correct,  and 
will  not  be  overthrown  without  evidence  of  fraudulent  conduct 
affecting  the  result,  or  some  error  in  the  manner  of  making  the 
apportionment. 

[Judgment    overruling    company's    demurrer    below.      Here    af- 
firmed against  company.] 

Peters  v.  Equitable  Life  ^Assur.  Soc.  of  the  U.  S.  (Mass. 
S.  J.  C.) : 

86  Northeastern  Reporter  (February  2,  1909),  885. 

Application — Breach  of  Warranty — Pleading: 

Where  the  only  pleas  on  which  issue  was  joined  in  an  action 
on  an  insurance  policy  charged  that  the  policy  was  obtained  on 
fraudulent  statements  by  insured,  which  he  knew  to  be  fraudu- 
lent when  he  made  the  application,  such  pleas  were  insufficient  to 
raise  the  question  of  breach  of  warranty,  and  involved  nothing 
more  than  misrepresentations  material  to  the  risk. 

Same^M  isrepresentation — Fraud : 

Mere  represehtations  or  false  statements  of  insured  in  pro- 
curing the  policy  are  insufficient  to  sustain  a  plea  alleging  that 
the  policy  was  obtained  by  fraud. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Provident  Savings  Life  Ins.  Soc.  v.  Pruett  (Ala.  S.  C.) : 

47  Southern  Reporter  (February  6,  1909).  1019. 

Pleading — Departure  in  Reply: 

In  defense  to  an  action  on  certain  policies,  the  company 
pleaded  a  breach  of  warranty  as  to  health  of  the  insured.  The 
beneficiary  replied,  claiming  that  the  company  was  estopped  to 
plead  such  a  defense,  as  the  company's  physician  had  made  an 
examination  of  the  insured  and  found  him  to  be  in  good  health. 
The  company  contended  that  the  reply  was  new  matter  and  in- 
consistent with  the  allegations  of  the  complaint.     Held*  That 
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where,  in  an  action  on  life  policies,  defendant  pleaded  false  repre- 
sentations and  breach  of  warranty,  an  allegation  in  the  reply 
that  deceased  was  examined  for  insurance  '*by  the  procurement 
of  the  defendant,"  while  the  complaint  alleged  that  deceased  ap- 
plied for  the  insurance,  was  immaterial. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Ferrandini  v.  Bankers'  Life  Assn.  of  Des  Moines  (Wash. 
S.  C.) : 

99  Pacific  Reporter  (February  8,  1909),  6. 

Application — Statements  as  to   Health — Warranty: 

The  application  provided  that  all  the  statements  and  answers 
therein  were  warranted  to  be  true.  Insured  applied  for  insur- 
ance October  10,  1906,  and  in  his  application  warranted  that  he 
had  not  had  any  serious  illness  or  disease,  except  diseases  Inci- 
dent to  childhood.  It  was  proved  that  in  1901  he  fell  violently 
ill,  so  that  for  a  time  his  physicians  expected  him  to  die  with 
what  they  then  diagnosed  as  hemorrhagic  pancreatitis.  He  suf- 
fered from  acute  pains  in  the  abdomen,  and  was  for  some  time 
in  a  state  of  collapse;  was  attended  by  two  physicians  and  a 
trained  nurse,  and  recovered  after  five  or  six  weeks.  This  sick- 
ness followed  a  chronic  stomach  trouble  with  which  on  several 
occasions  he  had  been  ill.  Held*  That  such  sickness  was 
a  "serious  illness,"  and  constituted  a  breach  of  warranty. 

Same^Misstatements — Materiality — Statute: 

Act  Pa.  June  23,  1885  (P.  L.  134),  provides  that,  whenever  an 
application  for  life  insurance  contains  a  clause  of  warranty  of  the 
truth  of  the  matters  therein  contained,  no  misrepresentation  or 
untrue  statement  in  such  application  made  in  good  faith  by  the 
applicant  shall  work  a  forfeiture  or  defense,  unless  it  relates  to 
some  matter  material  to  the  risk.  Held»  That  a  misstatement 
as  to  insured's  previous  history  is  material  to  the  risk,  if  a  dis- 
closure is  necessary  and  material  to  the  investigation  made  by 
the  company  as  to  the  nature  of  the  risk  at  the  time  of  the 
application. 

Same — Same — Same — Same: 

Where  insured  warranted  that  he  had  never  had  any  serious 
illness  or  disease  except  diseases  incident  to  childhood,  when 
in  fact,  some  five  years  before,  he  had  been  ill  for  five  or  six 
weeks,  during  which  time  his  life  was  despaired  of,  such  misrep- 
resentation was  material  to  the  risk  within  Act  Pa.  June  23, 
1885  (P.  L.  134),  providing  that  a  misrepresentation  or  untrue 
statement  constituting  a  warranty  shall  not  be  a  defense  unless 
it  relates  to  a  matter  material  to  the  risk. 

[Judgment  for  administratrix  below.    Here  reversed  In  favor  of 
company.] 

Equitable  Life  Assur.  Soc.  of  U.  S.  v.  Keiper  (U.  S.  C.  C. 
A.,  3rd  Cir.) : 

165  Federal  Reporter  (February  18,  1909),  695. 

Action— Party-Plaintiff— Waiver: 

The  deceased  had  three  policies  on  his  life  payable  to  his 
"executors,  administrators  and  assigns."  The  company  paid  two 
of  these  to  his  mother,  but  refused  to  pay  the  third.    In  a  suit  by 
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the  mother,  the  company  raised  the  objection  that  as  she  was 
neither  the  executrix,  administratrix  or  assignee,  she  had  not 
the  legal  capacity  to  sue.  The  mother  contended  that  the  pay- 
ment of  the  other  policies  to  her  estopped  the  company  to  deny 
her  capacity  to  recover  on  the  third.  Held,  That  the  company 
was  not  estopped. 

[Judgment  for  mother  helow.     Here  reversed  in  favor  of  com- 
pany.] 

Patoclui  v.  Prudential  Ins.  Co.  of  America  (N.  Y.  S.  C, 
App.  Tr.) : 

114  New  York  Supplement  (March  1.  1909),  861. 

Policy — Delivery — Proof: 

The  agent  of  the  company  was  the  son  of  insured.  A  policy 
was  issued  upon  the  life  of  the  father  on  an  application  sub- 
mitted through  the  son.  The  policy  was  sent  to  the  agent  who 
transmitted  it  to  his  father  and  received  from  him  part  of  the 
premium.  The  father  then  returned  the  policy  to  the  son  for  safe 
keeping.  After  the  premium  was  sent  to  the  general  agent,  the 
son  (the  local  agent)  was  informed  that  a  mistake  had  been 
made  as  to  the  amount  of  his  commission  on  this  policy,  and 
instead  of  50  per  cent,  he  was  only  entitled  to  10  per  cent.  He 
then  returned  the  policy  and  asked  that  the  company  return  the 
full  amount  of  the  premium  paid.  Upon  the  company's  refusal 
to  return  the  premium  as  asked,  the  son  denied  that  the  policy 
was  ever  in  force  or  ever  delivered  to  the  insured  and  still  in- 
sisted that  he  was  entitled  to  return  of  the  premium.  No  settle- 
ment was  reached  and  insured  died.  The  son  then  treated  the 
policy  as  in  force  and  claimed  that  the  return  of  the  policy  was 
without  the  knowledge  or  consent  of  the  father.  He  notified  the 
company  of  the  death  of  insured  and  asked  that  the  matter  be 
given  prompt  attention.  The  company  likewise  turned  "right 
about  face."  They  returned  the  full  amount  of  the  premium 
paid  and  denied  that  the  policy  had  ever  been  delivered.  Held, 
That  the  evidence  was  sufficient  to  show  that  the  company  had 
acquiesced  in  the  delivery  of  the  policy. 

[Judgment  for  administrator  below.    Here  affirmed  against  com- 
pany.] 

Equitable  Life  Assur.  Soc.  of  U.  S.  v.  Kitts*  Admr.   (Va. 

S.  C.  A.) : 

63  Southeastern  Reporter  (February  13,  1909),  455. 

Contract — Premium  Note — Sufficiency: 

The  agent  accepted  the  note  of  insured  payable  to  himself 
in  payment  of  the  first  premium.  He  had  a  running  account  with 
his  company,  and  out  of  a  surplus  he  had  in  bank  paid  the  com- 
pany in  cash  the  premium  on  this  policy.  In  an  action  on  the 
note  insured  denied  the  authority  of  the  agent  to  accept  a  note 
in  payment  of  premium,  claiming  that  such  a  transaction  was  in 
violation  of  the  application  and  policy,  and  that  a  policy  so  is- 
sued was  without  consideration  and  was  not  enforceable.  Held, 
That  the  note  was  not  given  to  the  company  or  to  the  agent 
but  to  the  individual,  and  the  policy  delivered  on  such  a  payment 
is  valid  and  furnishes  a  sufficient  consideration  for  the  note. 
[Judgment  for  agent  below.  Here  affirmed  against  hisured.] 
Rosenborg  v.  Johnson  (Colo.  S.  C.) : 

99  Pacific  Reporter  (February  15,  1909),  315. 
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Wife's  Policy— Statute— Construction: 

Rev.  St.  Mo.  1899,  sec.  7895  (Ann.  St.  Mo.  1906,  p.  3749),  pro- 
viding that  any  life  policy  for  the  benefit  of  insured's  wife  shall 
inure  to  her  separate  l>enefit,  independent  of  her  husband's 
creditors,  etc.,  does  not  prevent  the  insertion  of  conditions  in 
the  policy  which,  in  whole  or  in  part,  defeat  her  right  to  the  pro- 
ceeds, so  that  a  provision  for  the  deduction  of  any  indebtedness 
due  the  company  under  the  provisions  of  the  policy,  or  other- 
wise, is  valid. 

Same — Indebtedness  Under  Policy  "or  Otherwise" — Construction: 
A  provision  of  a  life  policy  that  any  indebtedness  due  the 
company  under  any  provision  of  the  policy,  or  otherwise,  includ- 
ing any  balance  of  the  premiums  remaining  unpaid,  will  be  de- 
ducted upon  settlement  of  the  policy,  could  not  be  construed  to 
cover  merely  indebtedness  arising  under  the  policy,  on  the  theory 
that  the  phrase  "or  otherwise"  should  be  limited  to  debts  sim- 
ilar to  the  premiums,  etc.,  mentioned  in  the  policy,  but  covered 
all  debts  due  the  company,  and  would  include  advances  made  to 
insured  on  a  running  account. 

[Judgment  for  beneficiary  below.    Here  reversed  in  favor  of  com- 
pany.] 

Webb  V.  Missouri  State  Life  Ins.  Co.  (St  Louis  C.  A.) : 

115  Southwestern  Reporter  (February  17.  1909).  481. 

Policy— Limitation  of  Action— Validity: 

The  policy  provided  that  proofs  of  death  must  be  made  with- 
in two  months  after  its  occurrence,  and  that  "legal  proceedings 
for  recovery  hereunder  may  not  be  brought  before  the  expiry  of 
three  months  from  the  date  of  filing  proofs  at  the  company's 
home  office,  nor  brought  at  all  unless  begun  within  six  months 
from  time  of  death."  Suit  was  brought  seven  months  after  death 
of  the  insured.  Heldf  That  such  a  limitation  is  valid  if  the  time 
limited  be  in  itself  not  unreasonable,  and  that  a  limitation  to 
within  six  months  was  not  unreasonable. 

[Judgment  for  company  below.     Here  afllrmed  in  favor  of  com- 
pany.] 
Tebbets  v.  Fidelity  &  Casualty  Co.  (Cal.  S.  C.) : 

99  Pacific  Reporter  (February  22,  1909),  501. 

Banlcruptcy — Exemption  of  Policy — Statute: 

A  bankrupt  held  a  life  insurance  policy  payable  to  his  wife  if 
living  at  the  time  of  his  death,  and,  if  not.  to  his  legal  lepre 
sentatives.  but  subject  to  his  right  to  change  the  beneficiary  at 
any  time,  and  also,  if  living  at  the  time  of  the  payment  of  the 
last  premium  to  himself  receive  a  cash  payment  or  other  settle- 
ments specified.  The  policy  had  a  cash  surrender  value,  and 
had  been  pledged  by  both  husband  and  wife  for  a  loan,  and  the 
later  premiums  had  been  paid  by  the  wife.  Held,  That  under 
Bankr.  Act  July  1,  1898,  c.  541,  sec.  70a,  30  Stat.  565  (U.  S.  Comp. 
St.  1901,  p.  3451),  the  bankrupt  or  his  wife  was  entitled  to  retain 
the  policy  on  payment  to  his  trustee  of  its  surrender  value  at  the 
time  the  bankrupt  ceased  paying  the  premiums,  less  the  amount 
of  the  loan  for  which  it  was  pledged. 

[Judgment  allowing  Insured  to  retain  policy  upon  payment  of 
surrender  value  to  trustee.] 

In  re  Wolff  (U.  S.  D.  C,  N.  Y.) : 

165  Federal  Reporter  (February  25,  1909),  984. 
190»-10 
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Policy — Contract  of  Minor — Disaffirmance: 

The  policy  was  issued  to  the  insured  when  he  was  nineteen 
years  old.  About  four  months  after  he  had  reached  his  majority, 
he  disaffirmed  the  contract  and  brought  suit  to  recover  the 
premiums  paid  by  him.  The  evidence  showed  that  he  had  ap- 
plied for  a  loan  on  the  policy  after  reaching  his  majority.  Held, 
That  in  view  of  the  delay  during  which  he  enjoyed  the  protection 
of  the  insurance,  and  in  view  of  his  letter  asking  for  a  loan  on 
the  policy,  there  could  be  no  recovery. 

[Judgment  for  insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

Link  v.  New  York  Life  Ins.  Co.  (Minn.  S.  C.) : 

119  Northwestern  Reporter  (February  26,  1909).  488. 

AppI  ication— M  isstatements— Materia  1  ity : 

In  her  application  insured  stated  that  she  had  never  had 
cancer  or  tumor;  that  she  was  at  that  time  in  sound  health; 
that  she  had  not  been  under  the  care  of  a  physician  within  two 
years  prior  to  that  date;  and  that  she  had  never  been  under  any 
treatment  in  any  dispensary  or  hospital.  The  uncontradicted 
evidence  showed  that  within  that  time  she  had  been  operated 
upon  for  cancer  and  had  been  confined  to  the  hospital  for  two 
weeks.  Held*  That  these  misstatements  were  material  to  the 
risk  and  there  could  be  no  recovery. 

Action — Peremptory  Instruction — Validity: 

The  uncontradicted  evidence  showed  that  there  had  been  a 
fraudulent  misstatement  as  to  a  material  fact,  and  it  appeared 
further  that  according  to  the  usual  course  of  business,  the  ap- 
plication would  have  been  refused  had  the  truth  been  stated. 
Held,  That  it  was  not  erroneous  to  peremptorily  instruct  the  jury 
to  find  for  the  company. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Brisou  V.  Metropolitan  Life  Ins.  Co.  (Ky.  C.  A.) : 

115  Southwestern  Reporter  (March  3,  1909),  786. 

Policy — Lapse^Estoppel : 

A  contract  of  life  insurance  called  for  quarterly  pasrments, 
with  thirty  days*  grace,  and  provided  that  the  contract,  lapsing 
for  default,  might  be  reinstated  on  evidence  of  good  health  and 
payment  of  arrears.  The  quarterly  installments  due  for  more 
than  two  years  were  not  paid  until  after  the  expiration  of  the 
thirty-day  period,  except  one  installment,  which  was  paid  within 
that  period.  Insured  did  not  take  any  steps  to  be  reinstated,  but 
the  company,  after  default,  accepted  payment  without  demanding 
proof  of  good  health.  A  representative  of  the  company,  satisfy- 
ing himself  that  insured  was  in  good  health,  demanded  payment 
of  the  defaulted  installments  and  an  authorized  agent  accepted 
payment  and  delivered  renewals  to  insured.  The  Installments 
paid  after  maturity  were  paid  from  one  to  sixteen  days  there- 
after. The  company,  in  Its  correspondence  and  written  notices, 
insisted  that  no  stipulation  had  been  modified.    Held,  That  the 
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company  was  estopped  from  insisting  on  a  forfeiture  on  account 
of  the  lapse  in  tbe  payment  of  the  last  installment  three  days 
before  Insured's  death. 

[Juderment  for  administrator  below.    Here  affirmed  against  com- 
pany.] 

Seidel  v.  Equitable  Life  Assur.  Soc.  of  the  U.  S.   (Wis. 
S.  C.) : 

119  Northweetem  Reporter  (March  12.  19C9),  818. 

Policy — First  Premium — When  to  Be  Made: 

In  the  absence  of  an  agreement,  it  is  generally  understood 
that  prepayment  of  the  first  premium  is  unnecessary  to  the  valid- 
ity of  an  oral  preliminary  contract  of  insurance,  but  that  payment 
must  be  made  on  delivery  of  the  policy. 

Same — Payment  of  Premium — Completion  of  Contract: 

When  it  is  expressly  agreed  that  the  contract  shall  not  be 
binding  till  the  first  premium  is  paid,  no  insurance  contract,  oral 
or  otherwise,  can  be  considered  complete  unless  prepayment  be 
made  or  waived. 

Same — Same^Publlc  Policy: 

The  stipulation  that  the  policy  shall  not  become  binding  till 
the  first  premium  has  been  paid  is  not  against  public  policy,  and 
the  law  does  not  for  any  other  reason  prohibit  it. 

Same — PosseMlon — Evidence  of  Delivery: 

If  there  has  been  an  actual  delivery  of  the  policy,  nothing 
else  appearing,  its  production  at  the  trial  presents  a  prima  facie 
case  for  the  insured. 

Same — Conditional  Delivery — Validity: 

It  is  competent  for  the  parties  to  agree  on  the  conditional  de- 
livery of  a  policy,  and  there  is  no  contract  when  such  a  delivery 
is  shown  and  the  condition  has  not  been  performed. 

Same — Same — Notice  of  Election: 

Where  a  policy  was  delivered  with  the  understanding  that  it 
should  not  take  eftect  till  the  advance  premium  was  paid  during 
the  lifetime  and  good  health  of  the  insured,  and  it  was  not  ac- 
cepted by  him  for  the  purpose  of  taking  effect,  and  he  was  not 
bound  to  pay  the  premium,  if  he  concluded  afterwards  to  accept 
and  hold  the  company  liable,  he  should  have  notified  it  that  he 
had  elected  to  do  so,  and  the  premium  should  have  been  paid  or 
tendered  while  he  was  in  good  health,  pursuant  to  agreement. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Perry  v.  Security  Life  &  Annuity  Co.  (N.  C.  S.  C.) : 

63  Southeastern  Reporter  (March  13,  1909),  679. 


Waiver — Evidence : 

Papers  found  among  those  of  insured  at  his  death,  purporting 
to  have  emanated  from  the  general  agent  of  the  company,  with 
no  indicia  or  marks  other  than  of  genuineness,  though  bearing 
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his  signature  affixed  only  with  a  rubber  stamp,  are  admissible, 
with  evidence  of  his  custom  to  so  affix  his  signature,  to  show 
waiver  of  forfeiture  of  the  policy. 

Same— Revocation : 

A  waiver  of  forfeiture  of  a  policy,  once  made,  is  irrevocable. 
Policy — Set-Off— NeccMity  of  Filing  Claim: 

Under  a  policy  providing  that  the  company  was  entitled  to  a 
set-oft  on  account  of  any  unpaid  premium  note  it  was  not  neces- 
sary to  present  a  claim  to  the  administrator  of  the  insured  to  save 
It  from  the  bar  of  the  statute  of  non-claim. 

[Judgment  for  administrator  below.    Here  affirmed  against  com- 
pany.] 

Union  Cent.  Life  Ins.  Co.  v.  Washburn  (Ala.  S.  C.) : 

48  Southern  Reporter  (March  13,  1909),  475. 

Beneficiary— Witness — Statute : 

Under  Rev.  St.  Mo.  1899,  sec.  4652  (Ann.  St.  1906,  p.  2520). 
relating  to  the  disqualification  of  witnesses  as  to  transactions 
with  decedents,  a  beneficiary  in  an  insurance  policy  was  incompe- 
tent as  a  witness  to  testify  as  to  the  arrangement  between  him- 
self and  insured  by  which  insured  made  the  policy  payable  to  him. 

Haif-Nephew— Insurable  Interest: 

A  person  has  no  insurable  interest  in  the  life  of  his  half- 
uncle,  other  than  such  as  he  might  have  as  an  ordinary  creditor. 

Designation  of    Beneficiary  without    Insurable    Interest — When 

Valid: 

A  person  may  insure  his  life  for  the  benefit  of  one  who  has 
no  insurable  interest  therein,  if  he  does  so  in  good  faith  to  pro- 
mote the  beneficiary's  welfare,  and  not  in  a  collusive  manner, 
which  would  be  equivalent  to  the  beneficiary  procuring  the  in- 
surance. 

Same — Wager  Policy: 

Where  a  person  insures  his  life  on  the  inducement  of  the 
beneficiary  in  the  policy,  who  has  no  insurable  interest  in  in- 
sured's life,  and  who  is  the  active  and  moving  party  in  the  trans- 
action, the  policy  is  speculative,  and  entitles  the  beneficiary  to 
keep  no  more  of  the  proceeds  of  the  policy  than  may  be  neces- 
sary to  satisfy  demands  which  he  may  have  against  insured's 
estate. 

Creditor  as  Beneficiary — Measure  of  Recovery: 

Where  a  person  Insured  his  life  for  the  benefit  of  a  creditor, 
who  has  no  insurable  interest  therein  other  than  such  as  he  may 
have  for  the  payment  of  his  claims,  which  insurance  is  procured 
by  the  insured  himself,  but  with  an  tinderstandlng  with  the  bene- 
ficiary that  the  latter's  interest  in  it  shall  be  only  as  security  for 
what  insured  owes  the  beneficiary,  the  beneficiary  can  retain  only 
enough  of  the  proceeds  to  make  him  whole. 

Wager  Policy — Question  for  Jury: 

The  policy  was  issued  upon  the  application  of  the  insured, 
and  the  first  premium  was  paid  for  by  note  of  the  insured,  with 
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the  beneficiary  as  security.  The  beneficiary  promised  that  he 
"would  stay  with  him"  on  the  future  premiums.  The  testimony 
further  tended  to  show  that  the  nephew  *'ihstigated  deceased  to 
take  the  insurance."  Held,  That  whether  the  nephew  used  in- 
sured to  obtain  the  insurance  which  he  himself  could  not  have 
done,  or  insured  procured  it  on  his  own  volition,  and  for  the  ex- 
clusive benefit  of  the  beneficiary,  or  for  his  benefit  by  way  of  in- 
demnity, was  for  the  jury. 

Policy — Assignment  to  Creditor — Measure  of  Recovery: 

The  assignment  of  an  insurance  policy  to  one  having  no  in- 
terest in  the  life  of  the  insured  is  invalid,  unless  made  to  a  cred- 
itor, and  then  it  is  valid  only  to  the  amount  of  his  advances. 

[Judgment  for  beneficiary  below.    Here  reversed  In  favor  of  ad- 
ministrator.] 

Deal  V.  Hainley  (St.  Louis  C.  A.) : 

lie  Southwestern  Reporter  (March  17,  1909),  1. 


Action — Use  of  Intoxicants — Instruction: 

In  an  action  for  life  insurance  the  company  requested  an  in- 
struction submitting  the  question  whether  insured  "was  addicted 
to  the  use  of  intoxicating  liquors,"  in  contradiction  to  the  answer 
in  his  application  that  he  did  not  use  such  liquors.  The  court 
modified  the  instruction  by  inserting  the  words  "habitual  or  cus- 
tomary" before  the  word  "use."  Heldf  That  the  modification  did 
not  change  the  meaning  of  the  instruction. 

Same— Same— "Addicted" : 

The  word  "addicted,"  as  applied  to  the  use  of  intoxicating 
liquors  which  would  avoid  a  policy  of  life  insurance  for  breach 
of  warranty  of  the  truth  of  statements  in  the  application,  means 
the  habitual  or  customary  use  of  liquors,  and  not  an  occasional 
or  exceptional  use. 

Same — Same— Question  for  Jury: 

The  applicant  was  asked,  "How  many  times  have  you  been 
intoxicated  in  the  past  three  years?"  He  replied  that  he  ha4 
not  been  intoxicated  in  that  time.  One  witness  testified  that  he 
had  seen  him  in  such  condition  within  three  years  prior  to  his 
application,  but  was  uncertain  as  to  the  year,  and  upon  cross-ex- 
amination showed  a  defective  memory.  Held,  That  although  only 
one  witness  testified,  it  could  not  be  considered  as  undisputed* 
under  the  circumstances,  and  should  be  submitted  to  the  jury. 

Application — ^"Diseases,  Injuries  and  Affections" — Construction: 

The  question,  in  an  application  for  life  insurance,  "Give  full 
particulars  of  all  diseases,  injuries  and  aftections  which  you  have 
had,"  refers  to  only  such  diseases  as  aftect  the  general  health 
and  are  of  a  serious  nature,  and  not  to  temporary  or  trivial  ail- 
ments. 

[Judgment  for  beneficiary  below.     Here  aflirmed  against  com- 
pany.] 

Des  Moines  Life  Ins.  Co.  v.  Clay  (Ark.  S.  C.) : 

116  Southwestern  Reporter  (March  17.  1909).  232. 
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Notice  of  Forfeiture — Condition  Precedent— Statute: 

The  company,  in  defense,  claimed  that  the  policy  had  become 
forfeited  because  of  non-payment  of  premium.  Under  N.  Y.  In- 
surance Laws,  sec.  92  (Laws  1892,  p.  1792,  c.  690),  it  is  necessary 
to  give  thirty  days'  notice  as  a  prerequisite  to  forfeiture.  The 
company  did  not  establish  that  the  premium  was  not  paid,  nor  did 
it  show  that  the  statutory  notice  was  served.  Held,  That  a  fail- 
ure to  give  the  required  notice  precluded  it  from  claiming  a  for- 
feiture for  non-payment. 

[Judgment    for    administratrix    below.      Here    affirmed    against 
company.] 

Auspitz  V.  Equitable  Life  Assur.  Soc.  of  the  U.  S.  (N.  T.  S. 
C,  App.  Tr.) : 

115  New  York  Supplement  (March  29,  1909).  109. 


Change  of  Beneficiary — Validity — Burden  of  Proof. 

Persons  attacking  the  validity  of  a  change  of  beneficiary  in  a 
policy  of  insurance  on  the  ground  of  mental  incapacity  of  insured 
have  the  burden  of  proof. 

Same^lnstruction — Error: 

On  a  trial  of  the  validity  of  a  change  of  beneficiary  in  a  policy 
of  insurance,  the  court  instructed  that  "if  you  believe  from  the  ev- 
idence that  insured  was  in  a  weak  mental  and  physical  condition, 
and  while  in  such  condition  was  compelled  by  fear  or  otherwise 
to  sign  such  document,  or  make  such  request  as  was  made  to 
change  said  policies."  etc.  Held,  That  the  use  of  the  word  "other- 
wise" was  calculated  to  mislead  the  jury,  in  that  it  gave  them  no 
guide  for  their  action,  but  left  them  to  speculate  as  to  what  mo- 
tive infiuenced  insured  in  executing  the  instrument  referred  to. 

[Judgment  for  company  below.     Here  reversed  in  favor  of  bene- 
ficiary.] 

Hazard  et  al.  v.  Western  Commercial  Travelers'  Assn.  et 
al.  (Tex.  C.  C.  A.) : 

116  Southwestern  Reporter  (March  31, 1909),  625. 


Application— Sound  Health— Knowledge  of  Agent— Waiver: 

Under  the  terms  of  the  application,  the  policy  was  not  to 
take  effect  unless  the  applicant  was  in  sound  health  upon  the 
date  of  its  delivery.  The  undisputed  evidence  showed  that  she 
was  not  at  that  time  in  sound  health,  but,  on  the  contrary,  was 
afflicted  with  rheumatism,  a  serious  physical  infirmity,  which 
contributed  to  her  death.  It  was  further  shown  that  she  had  in- 
formed the  medical  examiner  of  this  and  had  told  him  that  it  had 
prevented  her  from  walking  for  over  two  years,  and  that  she  had 
been  treated  for  it  by  physicians.  The  contract  was  neverthe- 
less consummated,  and  the  policy  delivered.  Held,  That  the 
knowledge  of  the  medical  examiner  was  knowledge  of  the  com- 
pany, and,  an  acceptance  of  the  risk,  with  such  knowledge,  was  a 
waiver  of  the  condition  as  to  sound  health  at  the  time  of  the  de- 
livery of  the  policy,  although  it  was  expressly  provided  that  no 
condition  could  be  waived  except  in  writing  signed  by  the  presi- 
dent or  secretary  of  the  company. 
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Policy— Proof  of  Death— AdmiBsibility: 

The  policy  provided  that  "all  the  contents  of  such  proof  of 
death  shall  be  evidence  of  the  facts  therein  stated  in  behalf  of, 
but  not  against  the  company."  The  trial  court  rejected  a  state- 
ment contained  in  the  proof  of  death,  of  a  physician,  who  had  at- 
tended the  insured.    Held*  That  it  was  error. 

Application — Breach  of  Warranty — Forfeiture: 

In  her  application  for  the  policy,  she  was  asked  to  give  the 
names  of  all  physicians  who  had  attended  her  within  two  years, 
"when,  and  for  what  complaint";  and  to  this  question  she  re- 
sponded that  she  had  been  attended  by  no  physician  for  any 
complaint  during  the  two  years  previous  to  the  date  of  her  ap- 
plication for  the  policy.  A  statement  in  the  proofs  of  death 
directly  contradicted  this  answer  of  the  insured,  showing  that  she 
had  been  attended  by  a  physician  and  at  one  time  she  was  bed- 
ridden for  two  months.  Under  Ga.  Civ.  Code  1895,  sec.  2097,  mak- 
ing statements  in  the  application  warranties,  and  providing  that 
the  policy  should  be  void  if  such  representations  changed  the 
nature,  extent  or  character  of  the  risk,  there  could  be  no  re- 
covery. 

[Judgment  for  company  below.    Reversed  in  favor  of  plaintiff  on 
appeal.    Affirmed  on  appeal  of  company  on  rehearing.] 

Fair  V.  Metropolitan  Life  Ins.  Co.  (Ga.  S.  C.) : 

63  Southeastern  Reporter  (March  20,  1909),  812. 

Annotation — Right  of  Creditors  to  Reach  Option  of  Insured  to 
Receive  Cash  Surrender  Value  of  Policy;  and  Their  Right  to 
Reach  Policies  Having  a  Cash  Surrender  Value: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
McCutchen,  Assignee,  etc.,  of  R.  P.  Townsend,  v.  Townsend,  here- 
tofore reported  in  21  Insurance  Digest,  106. 

16  Lawyers*  Reports  Annotated  (N.  S.).  316. 

Annotation — Insurance  on  Life  of  Officer  of  Corporation  for  Bene- 
fit of  the  Corporation: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Victor  V.  Louise  Cotton  Mills  et  al.,  heretofore  reported  in  61 

S.  E.  Rep.,  648. 

16  Lawyers'  Reports  Annotated  (N.  S.),  1020. 

Annotation — The  Parol-Evidence  Rule  as  to  Varying  or  Contra- 
dicting Written  Contracts,  as  Affected   by  the  Doctrine  of 
Waiver  or  Estoppel  as  Applied  to  Policies  of  insurance: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
Haapa  v.  Metropolitan  Life  Insurance  Company,  heretofore  re- 
ported in  21  Insurance  Digest,  112,  with  the  following  sub-heads. 
I.   Introduction,  II.   Scope,  III.   Parol  evidence  rule.     a.   Intro- 
ductory, b.   Distinction  between   action  at  law   and   action   in 
equity,  c.  Distinction  between  waiver  or  estoppel  before  and 
after  execution  of  policy,  d.  Relaxation  of  rule  in  favor  of  in- 
sured condemned,  e.  Departure  from  rule;   exceptions;   extent. 
1.  Ambiguities,  2.  Intention  of  parties,  (a)  Construction  in  gen- 
eral, (b)  Agent's  construction  of  unambiguous  contract,  3.  Avoid- 
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ance  of  forfeitures,  (a)  Policies  void  at  execution.  (1)  Grounds 
for  relaxing  rule.  a.  Introductory,  b.  Peculiarity  of  insurance 
contract,  c.  Fraud  and  mistake  in  preparation  of  contract,  d.  Ad- 
missibility to  show  knowledge,  e.  Admissibility  to  show  estoppel, 
f.  Admissibility  to  show  waiver,  g.  Miscellaneous  grounds  for  ad- 
missibility, (b)  Breach  of  condition  subsequent,  f.  Effect  of  war- 
ranty, g.  Duty  of  insured  to  read  application  and  policy,  IV.  Doc- 
trine of  waiver  and  estoppel,  a.  Introductory,  b.  Policies  void 
at  inception.  1.  Waiver  of  condition  precedent,  2.  Knowledge  of 
facts  avoiding  policy,  (a)  Acquisition  of  knowledge;  manner; 
grade  of  agency,  (b)  Waiver,  (c)  Estoppel,  3.  Fraud  or  mistake 
of  agent  preparing  application,  (a)  Correct  answers  by  appli- 
cant, (b)  No  answers  by  applicant,  (c)  Applicant's  knowledge  of 
falsity,  4.  Innocent  misrepresentations  by  applicant,  5.  Reliance 
of  company  on  representation  of  third  person,  6.  Agent's  interpre- 
tation, 7.  Inconsistency  between  application  and  policy,  c.  Policies 
void  after  execution,  d.  Effect  of  warranty,  e.  Mutual  companies. 
16  Lawyers'  Reports  Annotated  (N.  S.),  1166. 


Assignment  of  Policy — Action  by  Atslgnee^Partles: 

On  the  expiration  of  life  insurance  policies,  insured,  and  a 
bank  to  whom  they  had  been  assigned  as  collateral  security, 
applied  for  and  obtained  a  continuance  of  the  insurance,  renewed 
by  policies  made  payable  to  the  bank,  its  successors,  or  assigns, 
issued  in  place  of  the  originals  which  they  surrendered.  Held* 
That  the  only  parties  to  the  last  contract  of  insurance  were  the 
company  and  the  bank,  and  conceding  that  insured  and  his  wife 
had  an  equity  therein,  it  did  not  necessarily  follow  that  they 
should  be  made  parties  to  a  bill  by  the  bank  for  specific  per- 
formance thereof. 

Policy — Ambiguity— Construction: 

In  case  of  doubt  or  uncertainty  as  to  the  terms  of  an  in- 
surance policy,  it  is  to  be  interpreted  most  strongly  against  the 
insurer. 

Same— Change  of  Form  of  Insurance— Construction: 

Two  policies  of  insurance,  giving  the  owners  the  right  to 
exchange  them  for  two  15-year  participating  endowment  policies 
on  payment  of  the  difference  in  premiums  between  the  two 
forms  of  insurance,  were  renewed  by  policies  made  payable  to  a 
bank,  to  whom  the  originals  had  been  assigned  as  collateral  se- 
curity. On  each  of  the  renewal  policies  the  age  of  insured  was 
stated  as  61  years,  and  on  the  margin  of  each  the  company  made 
a  written  indorsement,  reciting  that  the  policy  was  issued  pur- 
suant to  the  prior  contract.  ESach  provided,  by  recitals  of  cer- 
tain "conditions,"that  it  might  be  changed  on  the  anniversary  of  its 
date  "to  a  participating  policy  bearing  original  date  and  at  the 
premium  rate  of  the  original  age,  upon  pasrment  of  the  difference 
in  premiums,  with  four  per  cent,  interest  per  annum  compounded." 
Each  had  attached  a  table  of  rates  for  various  kinds  of  insur- 
ance, including  15-year  endowment;  the  rates  for  the  age  51  be- 
ing underscored  in  red  ink.  Held,  That  the  words  "original  date" 
and  "original  age"  in  the  language  quoted  from  the  "conditions" 
meant  the  date  of  the  first  policies,  and  the  age  of  insured  as  set 
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out  therein,  which  was  51  years,  and  the  bank  was  entitled  to 
take  out  endowment  policies  on  the  basis  of  that  age. 

Same— Same^Acqulescence  of  Assignor: 

Where  insurance  policies  issued  in  renewal  of  policies  as- 
signed as  security  were  rightfully  made  payable  to  the  assignee, 
and  options  to  exchange  for  other  policies  were  properly  vested 
in  it  alone  by  those  policies,  in  accordance  with  rights  trans- 
ferred to  the  assignee  by  the  insured  and  his  wife,  a  failure  to 
show  the  acquiescence  of  insured  and  his  wife  in  the  exercise  of 
the  options  would  not  defeat  a  bill  by  the  assignee  for  specific 
performance  in  respect  to  endowment  policies  which  the  assignee, 
under  the  options,  was  entitled  to  demand. 

Same^Premium  Rate^Evidence: 

An  actuary  of  an  insurance  company,  not  being  one  of  its 
officers  who  signed  policies,  and  who  did  not  know  whether  he 
ever  saw  the  policies  in  question  before  they  left  its  offices,  had 
no  such  personal  knowledge  as  enabled  him  to  state  that  red 
lines  on  the  policies,  indicating  the  part  of  the  table  of  rates 
applicable  to  the  policies,  were  not  placed  thereon  in  the  com- 
pany's office,  but  were  drawn  surreptitiously  after  they  were 
signed;  and  his  testimony  in  this  regard  proved  nothing,  and 
left  undisputed  evidence  which  did  show  that  the  lines  were  so 
drawn. 

[Judgment  for  bank  below.    Affirmed  on  appeal.    Here  affirmed 
against  company.] 

State  Nat.  Bank  of  Springfield  v.  United  States  Life  Ins.  Co. 
(111.  S.  C.) : 

87  Northeastern  Reporter  (March  23,  1909),  396. 

Preliminary  Contract — Policy — Merger: 

Insured  held  a  renewable  term  policy  which  he  wished  to  ex- 
change for  a  policy  on  the  15-year  payment  plan.  An  illustration 
of  the  privileges  and  options  on  the  policy  was  signed  by  the 
agent  and  delivered  to  the  insured.  This  illustration  contained 
first,  a  table  of  values,  followed  by  the  provision:  "The  above 
values  are  guaranteed  in  policy."  Then  certain  options  were 
enumerated,  one  of  which  provided  that  the  insured  might,  after 
the  expiration  of  the  fifteen  years,  "continue  policy  as  a  paid-up 
policy  for  its  face  amount,"  which  was  $8,000,  and  draw  out 
profits  of  $7,128  in  cash.  In  an  action  by  the  insured  for  an 
$8,000  paid-up  policy  and  cash  payment  of  $7,128,  the  agent  tes- 
tified that  that  part  of  the  writing  following  the  words  "above 
values  are  guaranteed  in  policy"  was  simply  an  estimate,  and 
that  insured  was  so  informed  at  the  time.  Held*  That  relief  could 
not  be  given  the  insured  under  the  special  contract,  as  it  be- 
came merged  in  the  policy  upon  its  issue,  and  that  the  policy 
was  the  sole  measure  of  the  company's  liability. 

Policy — Fraud — Statute  of  Limitations: 

Where  the  insured  could  have  discovered  by  the  simplest  in- 
spection whether  life  policies  delivered  to  him  conformed  to  the 
preliminary  contract,  his  right  of  action  to  have  the  policies  cor- 
rected for  fraud  or  mistake  accrued  at  the  time  of  their  delivery 
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to  him,  and  his  action  for  such  relief,  brought  seven  years  there- 
after, was  barred  by  the  five-year  statute  of  limitations. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Provident  Savings  Life  Assur.  Soc.  of  N.  Y.  v.  Withers  (Ky. 
C.  A.) : 

116  Southwestern  Reporter  (March  24,  1909).  850. 

Application — ^Abortion — Falsity  of  Answer: 

In  answer  to  a  question  as  to  whether  or  not  the  applicant 
had  ''suffered  abortions"  she  replied  that  she  had  not.  The  tes- 
timony showed  that  thirty  days  before  the  issuance  of  the  policy 
she  had  suffered  an  abortion.  Held*  That  "the  question  did  not 
comprehend  a  single  case  of  abortion,  and  she  was  not  thereby 
put  upon  answer  as  to  one  case  of  abortion,  and,  it  not  being 
shown  that  she  had  suffered  abortions,  it  was  not  shown  that 
she  answered  falsely." 

Same^Mitrepretentation — Materiality: 

The  testimony  tended  to  show  that  the  applicant  gave  to  the 
examining  physician  another  person's  urine  as  her  own.  All  that 
was  necessary  to  constitute  it  a  defense  was  that  it  operated 
materially  in  inducing  the  issuance  of  the  policy.  The  undisputed 
testimony  is  that,  had  the  fact  of  the  substitution  been  known, 
the  policy  would  not  have  been  issued.  Held,  That  this  shows 
the  materiality  of  the  substitution  in  such  a  manner  that  it  is 
clear  the  court  should  have  assumed  the  fact  of  its  materiality. 

[Judgment  for  beneficiary  below.    Here  reversed  In  favor  of  com- 
pany.] 

Mutual  Ufe  Ins.  Co.  of  N.  Y.  v.  Crenshaw  (Tex.  C.  C.  A.)  : 

116  Southwestern  Reporter  (March  24,  1909),  375. 

Policy — Failure  to  Exercise  Optlone— Automatic  Extension: 

Where  insured,  in  a  life  policy  giving  him  the  option  to  sur- 
render the  policy  for  its  cash  surrender  value  or  for  a  paid-up 
policy,  did  not  exercise  either  option,  the  insurance  was  automat- 
ically extended  on  the  date  of  default  in  payment  of  the  premiums 
as  provided  in  the  policy. 

Same^Rlghtt  of  Parties: 

A  contract  of  insurance  measures  the  rights  of  the  parties 
thereto,  unless  the  contract  is  illegal. 

Same^Dlvidends — Contract: 

The  only  right  which  the  holder  of  a  life  ];)olicy  has  to  divi- 
dends comes  from  his  contract. 

Same — Same^Extended  Insurance: 

A  life  policy  provided  that  on  default  in  the  pasmient  of  pre- 
miums it  would  be  extended,  without  participation  in  surplus,  for 
the  full  amount  of  the  policy,  and  that  payment  of  declared  divi- 
dends was  conditioned  on  the  payment  of  the  premiums.  In  July, 
1902,  insured  was  reinstated  after  non-];>ayment  of  premiums,  and 
he  paid  a  part  of  the  matured  premiums  in  cash  and  gave  a  note 
for  the  balance.    He  failed  to  pay  the  premium  of  October,  1902. 
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Held,  That  dividends  declared  by  the  company  for  1902  were 
properly  excluded  in  determining  the  balance  applicable  to  ex- 
tended insurance. 

Same— Surrender  Value— Statute: 

The  policy  provided  that  the  surrender  value  should  be  de- 
termined by  deducting  1  per  cent,  of  the  face  of  the  policy  from 
the  net  reserve.  The  statute  (St.  Ky.  1909,  sec.  659)  allows  a  de- 
duction of  one-third  of  1  per  cent,  from  the  net  reserve,  after 
three  full  years'  premiums  have  been  paid  in  cash.  Held*  That 
the  statute  was  not  applicable  here,  as  the  insured  had  not  paid 
three  full  annual  premiums  in  cash,  and  the  surrender  value  was 
determined  by  the  terms  of  the  policy. 

Policy — Extended  Insurance — Surplus: 

Insured,  in  a  life  policy  stipulating  for  extended  insurance 
from  date  of  default  in  premium  payments  "without  participation 
in  surplus,"  etc.,  is  not  entitled  to  have  applied  for  the  purchase 
of  extended  insurance  any  part  of  the  surplus  on  hand  at  the  end 
of  the  year  in  which  he  defaulted  in  payment  of  his  premium. 

[Judgment   for  beneficiary   below.     Here   reversed   In   favor   of 
company.] 

Mutual  Benefit  Life  Ins.  Co.  v.  O'Brien  (Ky.  C.  A.) : 

116  Southwestern  Reporter  (March  31.  1909),  750. 

Annotation — Effect  of  Stipulation  In  Application  or  Policy  of  Life 
Insurance  that  It  Shall  not  Become  Binding  Unless  Deliv- 
ered to  Assured  while  In  Good  Health: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
Roe  v.  National  Life  Insurance  Association,  heretofore  reported 
in  21  Insurance  Digest  128,  with  the  following  sub-heads:  1. 
Effect  of  assured's  ill  health  at  time  of  application,  a.  Good 
health.  2.  Effect  of  incontestable  clause.  3.  Effect  of  cancella- 
tion. 4.  Effect  of  delivery  to  agent  as  delivery  to  assured.  5. 
Effect  of  refusal  to  deliver  because  of  illness  or  death  of  assured. 
6.  Effect  of  assured*s  knowledge  of  his  condition.  7.  Effect  of 
statutes  relieving  policyholders  from  representations  and  war- 
ranties. 8.  Waiver,  a.  Who  may  waive,  b.  Effect  of  provision  that 
only  certain  officers  may  waive,  c.  Effect  of  delivery  while  as- 
sured is  ill,  d.  Effect  of  delivery  after  death  of  assured,  e.  De- 
livery for  examination,  f.  Effect  of  acceptance  of  first  premium 
while  assured  is  ill,  g.  Effect  of  acceptance  of  first  premium  after 
assured's  death,  h.  Effect  of  acknowledgment  of  payment  of 
premium,  1.  Acceptance  of  subsequent  premiums,  J.  Effect  of  ap- 
proval of  application  after  breach,  k.  Effect  of  giving  option  to  ac- 
cept policy,  1.  Effect  of  giving  time  to  pay  premium,  m.  Effect  of 
retention  of  first  premium,  n.  Effect  of  delay  in  issuing,  o.  Effect 
of  initiation,  p.  Agreement  by  agent  to  deliver  policy  when  is- 
sued, q.  Acceptance  of  note,  or  something  other  than  money,  in 
payment  of  the  first  premium. 

17  Lawyers*  Reports  Annotated  (N.  S.),  1144. 

Proceeds  of  Policy — Exemption— statute: 

Acts  Ala.  1896-97,  p.  1393,  providing  that  any  person  may  in- 
sure his  own  life  for  the  sole  benefit  of  his  estate,  etc.,  and  the 
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amount  due  under  the  policy  shall  be  exempt  from  all  creditors  of 
the  assured  or  beneficiary,  and  must  be  paid  to  the  beneficiary  so 
named  in  the  policy,  or  his  assigns,  though  a  part  of  an  act  to 
regulate  the  business  of  insurance,  was  not  merely  intended  to 
protect  insurance  companies  from  harassing  litigation,  but  to 
protect  the  insured  estate,  as  well  as  his  wife  and  children,  and 
the  proceeds  of  the  policy  are  not  liable  for  the  debts  of  insured's 
estate  after  it  has  been  paid. 

[Judgment    for   heirs    below.      Here    affirmed    agralnst   adminis- 
trator.] 

Heflin  V.  Allem  et  al.  (Ala.  S.  C.) : 

48  Southern  Reporter  (April  3,  1909),  695. 

Action — Misrepresentations — Burden  of  Proof: 

In  an  action  on  a  policy  of  life  insurance,  the  burden  is  on 
defendant  to  show  the  materiality  and  fraudulent  intent  of  mis- 
representations relied  on  to  avoid  the  policy. 

Same — Suicide — Evidence: 

To  establish  the  defense  of  suicide  to  avoid  a  life  policy,  the 
evidence  where  circumstantial  must  exclude  every  hypothesis  of 
accidental  death. 

Cause  of  Death — Evidence  Considered: 

The  insured  while  very  drunk  went  to  the  steamboat  wharf 
with  two  companions.  One  of  the  companions  testified  that  he 
left  insured  and  went  about  100  yards  down  the  stream;  he  heard 
a  splash  and  some  one  hollow,  and,  upon  looking  around,  saw  in- 
sured swimming  easily  with  the  breast  stroke  and  apparently 
making  for  the  opposite  shore.  He  had  all  of  his  clothes  on  at  the 
time.  When  about  in  mid-stream,  he  threw  up  his  hands  and 
sank  to  his  death.  Nothing  had  been  said  by  the  insured  nor  did 
his  demeanor  indicate  any  intention  of  suicide,  but  on  the  con- 
trary, the  insured  had  been  planning  to  buy  a  horse  in  partner- 
ship with  the  witness  for  the  purpose  of  canvassing  their  busi- 
ness. Held,  To  sustain  a  finding  that  insured's  death  was  acci- 
dental, and  not  by  suicide. 

Application — Excessive  Use  of  Intoxicants — Insufficiency  of  Proof: 
In  his  application  insured  stated  that  he  did  not  use  Intoxi- 
cants to  excess.  The  evidence  showed  that  the  insured  had  ad- 
mitted to  a  teacher  that  "he  had  taken  drinks  in  China,  and 
drinking  there  is  not  looked  upon  as  it  is  here,"  which  was  previ- 
ous to  the  time  of  his  application.  Another  witness  testified  that 
he  had  taken  probably  six  drinks  of  whisky  with  the  insured,  in 
the  fall  previous  to  his  application,  but  upon  learning  of  his 
minority  refused  to  drink  again  with  him.  He  also  said  that  he 
had  frequently  smelled  it  on  his  breath.  The  porter  of  the  hotel 
testified  that  at  one  time  he  had  been  out  on  a  moving  van  with 
the  driver,  and  that  they  found  the  insured  drunk  in  the  park, 
and  down  on  his  hands  and  knees.  Another  time  he  had  come  to 
the  hotel  drunk  and  asked  to  be  shown  to  a  room  to  sober  up. 
And  another  time,  the  porter  testified  that  while  he  was  shining 
the  shoes  of  a  guest  of  the  hotel,  insured  came  in  "pretty  drunk" 
and  brushed  up  against  the  guest,  causing  the  polish  to  spill  upon 
his  trousers.    Other  witnesses  testified  to  the  same  effect.    His 
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mother  witnessed  that  she  has  attended  his  room,  that  she  had 
never  known  him  to  drink,  had  never  seen  any  intoxicants  in  his 
room,  and  had  never  smelled  any  on  his  breath.  Heldf  To  sustain 
a  finding  that  insured  had  never  drank  intoxicants  to  excess  when 
he  made  the  application. 

[Judgment  for  administratrix  below.    Here  affirmed  against  com- 
pany.] 

Metropolitan  Life  Ins.  Co.  v.  De  Vault's  Admx.    (Va.  S.  C. 
A.): 

63  Southeastern  Reporter  (April  3,  1909),  982. 

Application — Falsity  of  Answers — Burden  of  Proof: 

Defendant  in  an  action  on  a  life  policy  has  the  burden  of 
showing  alleged  false  answers  to  the  medical  examiner,  asserted 
as  a  defense. 

Agency  of  Medical   Examiner — Writing  Down  Wrong  Answers- 
Estoppel: 

In  making  the  examination  for  life  insurance,  interpreting, 
recording,  and  reporting  to  the  company  the  answers,  the  exam- 
iner is  the  agent  of  the  company ;  and  he  and  the  soliciting  agent 
being  informed  of  the  facts,  and  putting  down  wrong  answers,  the 
company  cannot  by  reason  thereof  defeat  recovery  on  the  policy. 

Policy — Ambiguity — Construction : 

Insurance  contracts  are  to  be  strictly  construed  against  the 
company  when  this  is  necessary  to  prevent  forfeiture;  and  where 
there  is  a  question  of  warranty,  and  th%  words  admit  of  two  in- 
terpretations, that  most  favorable  to  insured  will  be  adopted. 

Medical    Examination — Construction— statement   as  to    Physical 

Condition: 

At  the  end  of  the  medical  examination  the  applicant  signed 
the  following  statement:  "I  am  temperate  and  to  the  best  of  my 
knowledge  and  belief  in  sound  physical  condition,  and  a  proper 
subject  for  insurance."  In  construing  this  clause  the  court  said: 
this  "is  properly  to  be  construed  as  a  warranty  only  of  bona  fide 
belief  and  opinion  of  the  applicant." 

Same — ^"Insanlty  or  Other  Hereditary  Disease": 

Insanity  in  the  question  in  an  examination  for  life  insurance 
as  to  whether  insured's  father  had  "insanity  or  other  hereditary 
disease"  refers  to  a  disordered  mind  from  a  diseased  or  defective 
brain,  and  not  necessarily  to  a  mere  temporary  mental  disturb- 
ance during  a  weakened  condition  from  typhoid  fever. 

Action — Knowledge  of  Medical  Examiner — Evidence: 

As  tending  to  show  knowledge  of  the  medical  examiner  of  a 
life  insurance  company  that  insured  had  been  operated  on,  state- 
ments of  the  soliciting  agent  to  another,  who  had  been  operated 
on,  that  that  did  not  make  any  difference,  that  insured  had  also 
been  operated  on,  that  he  wanted  them  both  to  take  policies,  and 
that  he  would  see  the  medical  examiner,  are  admissible,  in  con- 
nection with  testimony  that  at  the  subsequent  examination  of  in- 
sured he  said  to  the  examiner,  in  answer  to  a  question  as  to 
whether  he  had  been  operated  on,  "You  know  I  have,  and  I  sup- 
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pose  that  will  bar  me  from  insurance/'  and  the  examiner  said  he 

would  fix  that. 

[Judsrment  for  insured  below.    Here  affirmed  against  company.] 
Iowa  Life  Ins.  Co.  v.  Haughton  (Ind.  A.  C.) : 

87  Northeastern  Reporter  (April  13,  1909).  702. 

Industrial  Policy— Prompt  Payment  of  Premium — Waiver: 

Where  an  insurance  company  had  on  seven  occasions  dur- 
ing the  previous  year  received  weekly  premiums  from  four  to  ten 
weeks  overdue,  so  as  to  lead  insured  to  believe  that  pas^ment  of 
the  premiums  at  the  time  stipulated  for  in  the  policy  would  not 
be  insisted  on,  it  could  not  subsequently  refuse  to  receive  a  pay- 
ment because  overdue,  unless  it  had  withdrawn  the  privilege  and 
had  given  insured  reasonable  opportunity  to  act  before  the  with- 
drawal took  effect,  even  though  the  former  late  payments  were 
received  while  insured  was  in  good  health  and  the  tender  refused 
was  made  when  she  was  critically  ill,  especially  in  cases  of  indus- 
trial policies  for  small  amounts  where  the  annual  premiums  are 
nearly  10  per  cent,  of  the  sum  insured,  and  the  persons  insured 
are  not  persons  skilled  in  business. 

Action — ^Waiver^-Non-Suit: 

In  an  action  on  a  life  policy,  where  insured  produced  some 
substantial  evidence  to  show  that  the  defense  of  default  in  pay- 
ment of  premium  relied  on  had  been  waived  or  abandoned,  so  that 
it  was  no  part  of  the  contract  sued  on,  a  non-suit  was  properly 
denied. 

Same — Same— Question  for  Jury: 

Even  if,  after  insured  has  made  a  prima  facie  case,  verbal 
testimony  produced  by  defendant  may  ever  be  so  conclusive  as  to 
entitle  the  company  to  a  verdict  as  matter  of  law,  testimony  of  an 
interested  witness  of  an  insurance  company  in  an  action  on  a 
policy  where  the  defense  was  default  in  payment  of  premium,  and 
insured  had  shown  prima  facie  that  payment  of  premiums  ac- 
cording to  the  terms  of  the  policy  had  been  waived,  to  the  effect 
that  insured  had  been  told  that  the  previous  custom  of  receiving 
premiums  would  not  be  continued  by  the  company,  would  not  be 
sufficiently  conclusive;  the  testimony  being  as  to  a  matter  in  re- 
spect to  which  witness  knew  he  could  not  be  directly  contra- 
dicted, and  there  being  evidence  tending  to  contradict  him. 

[Judgment  for  administratrix  below.    Here  affirmed  against  com- 
pany.] 

Lally  V.  Prudential  Ins.  Co.  of  America  (N.  H.  S.  C.) : 

72  Atlantic  Reporter  (April  8.  1909).  208. 

Policy — Assignment — Rights  of  Beneficiary: 

A  person  obtaining  insurance  and  paying  the  premiums  may 
dispose  of  the  policy  in  any  manner  not  inconsistent  with  its 
terms  to  the  exclusion  of  the  beneficiary  named. 

Same — Same — Same : 

A  daughter  applied  for  insurance  on  her  father's  life,  and 
was  named  as  beneficiary  in  the  policy.    Either  she  or  her  father 


Digitized  by 


Google 


18W.]  Life  Insurance.  159 

paid  the  premiums,  of  which  there  were  ten  in  all,  until  an  as- 
signment hy  her  of  the  policy,  and  the  remaining  premiums  were 
presumptively  paid  hy  the  assignee.  At  the  time  of  the  assign- 
ment the  daughter  and  her  father  were  in  control  of  the  policy 
jointly,  and  he  consented  thereto.  Held*  That  the  right  of  the 
assignee  in  the  policy  became  absolute,  and  the  interest  of  the 
daughter  ceased,  on  the  assignment,  to  the  same  extent  as  if  the 
father  alone  had  obtained  the  policy,  paid  the  premiums,  kept 
control  of  the  policy,  and  made  the  assignment. 

[Judsrment  for  assignee  below.    Here  affirmed  against  assignor.] 
Meggett  V.  Northwestern  Mut.  Life  Ins.  Co.  (Wis.  S.  C): 
120  Northwestern  Reporter  (April  16.  1909).  392. 

Action  against  Domestic  Company — ^Venue — Statute: 

Under  Nebraska  Code  Civ.  Proc.  Sec.  55,  an  action  against  a 
domestic  Insurance  company  may  be  brought  in  any  county  of 
the  state  where  the  cause  of  action,  or  any  part  thereof,  arose, 
and  under  Sec.  65,  summons  therein  may  be  issued  and  served 
in  any  other  county,  although  there  is  but  a  single  defendant  in 
the  suit. 

Contract   of    Inturance^Death    before    Issue   of    Policy — Party- 
Plaintiff: 

Where  a  husband  enters  into  a  contract  of  insurance  on  his 
life  for  the  benefit  of  his  wife,  and  dies  before  the  policy  of  in- 
surance issues,  the  cause  of  action  on  the  contract  of  insurance, 
or  for  breach  of  contract  for  refusal  to  issue  the  policy,  if  such  be 
the  case,  vests  in  the  wife  for  whose  benefit  the  contract  was 
made,  and  not  in  the  administrator  of  the  deceased  husband's 
estate. 

Same— Completion  of  Contract: 

Where  written  application  for  a  twenty-payment  life  insur- 
ance policy  is  made  to  a  company,  one  of  its  provisions  being 
that  the  application,  together  with  the  applicant's  statement  made 
to  the  examining  physician  and  the  policy  that  may  be  issued, 
shall  be  the  contract  between  the  applicant  and  the  company, 
and  said  application  is  rejected  by  the  company,  which  makes  a 
counter-proposition  to  insure  the  applicant  and  to  issue  him  a 
ten-payment  policy  upon  the  payment  of  an  additional  premium, 
which  proposition  is  accepted  and  the  additional  premium  paid,  a 
contract  of  insurance  comes  immediately  into  existence,  even 
though  no  policy  of  insurance  was  then  or  afterwards  issued. 

Same^Refutal  to  Issue  Policy — Damages: 

Where  an  oral  contract  of  insurance  has  been  made  and  the 
premium  paid,  and  the  company  refuses  to  issue  a  policy  as  re- 
quired by  the  terms  of  the  contract,  an  action  for  damages  for 
such  breach  of  contract  may  be  maintained  by  the  party  in  whose 
favor  the  insurance  was  effected. 

Same— Signatures  of  Officers — Statute: 

Section  15,  c.  52,  p.  332,  Acts  Neb.  1903,  requiring  "all  policies 
and  contracts  of  whatever  kind  for  life  insurance"  to  be  signed 
by  the  president  or  vice  president  and  by  the  secretary  or  assist- 
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ant  secretary  of  such  company,  applies  only  to  companies  formed 

under  the  provisions  of  that  act 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Carter  v.  Bankers*  Life  Ins.  Co.  (Neb.  S.  C.) : 

120  Northwestern  Reporter  (April  16,  1909),  466. 

Policy— Execution  of  Insured— When  No  Defense: 

The  policy  was  in  a  mutual  company,  whose  charter  author- 
ized it  "to  make  all  and  every  insurance  appertaining  to  or  con- 
nected with  life  risks.'*  The  policy  specifically  excepted  a  num- 
ber of  risks,  but  was  silent  as  to  death  by  mandate  of  law.  The 
insured  took  out  the  policy  and  had  given  his  note  for  the  pre- 
mium. Three  months  afterwards,  and  Just  a  few  days  before  the 
note  matured,  he  was  arrested  and  charged  with  the  murder  of 
his  wife.  The  note  was  paid  to  the  state  agent  of  the  company 
while  he  was  in  Jail  awaiting  trial.  The  insured  was  subse- 
quently tried,  convicted  and  executed.  The  company  denied  lia- 
bility on  the  ground  that  execution  was  not  a  risk  insured  against. 
Heldf  That  no  exception  for  death  by  execution  being  incorpo- 
rated among  the  other  exceptions,  it  is  to  be  presumed  that 
execution  is  one  of  the  risks  insured  against. 

Same^Place  of  Contract: 

A  policy  of  life  insurance  issued  by  a  mutual  company  in- 
corporated by  a  special  act  of  the  Liegislature  of  Wisconsin  which 
defines  its  powers  and  obligations  and  makes  all  policyholders, 
their  heirs  and  assigns,  members  so  long  as  they  remain  insured, 
with  the  right  to  vote  and  share  in  dividends  earned,  which  policy 
shows  on  its  face  that  it  was  issued  at  the  office  of  the  company 
in  Wisconsin  and  is  payable  there,  is  a  Wisconsin  contract,  and 
the  rights  of  the  parties  are  governed  by  its  laws. 

Same^Exeeution  of  Insured — Public  Policy: 

Insured  was  executed  for  a  crime.  There  was  no  provision 
in  the  policy  excepting  such  death  as  a  risk  not  insured  against. 
The  company  denied  liability  on  the  ground  that  to  allow  collec- 
tion on  policies  where  death  was  caused  by  execution  would  be 
against  public  policy.  By  the  decisions  of  the  state  of  Missouri, 
heirs  could  recover  where  the  insured  had  been  executed.  Held* 
That  where  the  public  policy  of  a  state  has  been  declared  either 
by  statute  or  by  uniform  decision,  it  will  be  recognized  and  fol- 
lowed by  the  federal  courts  as  to  contracts  or  other  matters  gov- 
erned by  the  laws  of  such  state,  although  it  is  contrary  to  what 
has  been  independently  determined  and  announced  by  such  courts 
as  the  true  public  policy. 

Same — Same^Right  of  Heirs  to  Recover: 

A  policy  of  life  insurance  was  issued  by  a  Wisconsin  corpo- 
ration authorized  by  its  special  charter  to  "make  all  and  every 
insurance  appertaining  to  or  connected  with  life  risks"  without 
limitation.  The  policy  was  a  Wisconsin  contract,  construable 
and  enforceable  under  its  laws.  By  the  rule  of  public  policy 
established  by  the  decisions  of  the  state  Supreme  Court  the 
manner  of  death  of  an  insured  does  not  avoid  the  policy  where 
third  persons  are  beneficiaries,  in  the  absence  of  any  provision 
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in  the  policy  to  that  effect.    Held,  That  the  fact  that  the  Insured 

was  executed  for  a  crime  did  not  bar  a  recovery  on  the  policy 

by  his  heirs,  where  it  contained  no  provision  excluding  such  risk. 

[Judgment  for  company  below.    Here  reversed  in  favor  of  heirs.] 

McCue  et  al.  v.  Northwestern  Mut  Life  Ins.  Co.  et  al.  (U. 

8.  C.  C.  A..  4th  Cir.) : 

167  Federal  Reporter  (April  22,  1909),  436. 

Policy — Non-Payment  of  Premium — Forfeiture: 

Under  a  policy  stipulating  that  on  the  failure  of  insured  to 
pay  the  weekly  premiums  for  five  weeks  all  claims  on  the  com- 
pany are,  by  such  arrears,  forfeited,  the  failure  of  insured  to  pay 
weekly  premiums  for  five  weeks  operates  as  a  forfeiture  of  his 
rights. 

Same— Reinstatement — Partial  Payment  of  Arrears: 

A  partial  payment  of  arrears  of  premiums  by  insured  in  a 
policy  stipulating  for  a  forfeiture  for  non-payment  of  weekly 
premiums  for  five  weeks  and  for  reinstatement  on  pasrment  of  all 
dues,  etc.,  does  not  work  a  reinstatement,  in  the  absence  of  an 
agreement  to  that  effect 

Same— Same— When  not  Complete: 

Where  a  life  policy  provided  for  a  forfeiture  for  non-payment 
of  weekly  premiums  for  five  weeks,  and  authorized  the  rein- 
statement of  insured  on  his  paying  all  back  dues,  provided  he 
was  in  good  health  and  so  remained  for  five  weeks  thereafter, 
insured,  who  paid  his  dues  in  arrears  and  died  two  days  later, 
was  not  reinstated. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Melvin  v.  Piedmont  Mut  Life  Ins.  Co.  (N.  C.  S.  C.) : 

64  Southeastern  Reporter  (May  1,  1909),  180. 

Policy— Non-Payment  of  Premium — Forfeiture: 

Failure  to  pay  the  premium  on  a  life  policy  does  not  of  itself 
forfeit  the  contract,  unless  the  policy  so  provides. 

Same— Same— Same— Condition  Subsequent: 

A  condition,  within  the  limitation  of  the  statute,  that  a  life 
policy  shall  be  forfeited  for  non-payment  of  any  premium,  is  a 
condition  subsequent,  and  non-performance  avoids  the  policy,  un- 
less waived  by  the  company. 

Same— Provision  for  Forfeiture — Rule  of  Construction: 

A  condition  in  a  life  policy  providing  for  its  forfeiture  for 
non-payment  of  the  premiums  is  for  the  benefit  of  the  company, 
and  will  be  strictly  construed;  and  a  forfeiture  will  be  enforced 
only  when  such  is  the  plain  meaning  of  the  contract 

Same— Non-Payment  of  Premium — Forfeiture: 

A  provision  in  a  life  policy  that  on  default  in  payment  of 
any  annual  premium  after  the  third  the  policy  may  be  surrendered 
for  a  non-participating  paid-up  policy,  providing  the  policy  be  re- 
turned to  the  company  within  six  months  after  the  date  of  de- 
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fault,  otherwise  the  policy  shall  cease,  does  not  provide  for  a 
forfeiture  of  the  policy  inside  of  six  months  after  default,  and 
after  default  Insured  has  six  months  within  which  to  elect  to 
surrender  the  policy  and  get  paid-up  insurance,  or  to  pay  the  pre- 
mium, should  he  decide  not  to  surrender  the  policy;  and,  on  his 
failure  to  so  elect,  the  policy  does  not  become  forfeited  for  six 
months  after  the  default. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Equitable  Life  Assur.  Soc.  of  U.  S.  v.  Golson  (Ala.  S.  C.) : 
48  Southern  Reporter  (May  8,  1909),  1034. 
Policy— Assignment — Sufficiency: 

Where  a  policy  of  life  insurance  was  made  payable  to  the 
estate  of  the  insured,  and  he  made  a  written  statement  that  he 
had  that  day  made  application  to  the  company  to  change  the  bene- 
ficiary from  his  estate  to  a  person  named,  stating  that,  if  the 
change  was  not  made  during  his  life,  he  wanted  the  money  paid 
to  such  person,  who  had  rendered  to  him  services  as  a  cook  dur- 
ing a  number  of  years,  for  which  he  owed  such  person,  and  where 
he  delivered  the  policy,  together  with  this  written  statement,  to 
the  person  named,  he  intending  it,  and  she  accepting  it,  as  an 
assignment  of  the  policy,  and  where  on  the  same  day  he  wrote  to 
the  company,  Inclosing  the  amount  which  it  charged  for  assent- 
ing to  a  change  of  beneficiary,  and  informing  it  of  the  desired 
change,  and  that  he  owed  the  person  mentioned,  and  wished  such 
person  "to  have  something  as  a  gift  after  I  am  gone,"  Heldf  That 
this  operated  as  a  transfer  of  the  policy,  and  authorized  the  as- 
signee to  bring  suit  on  it  after  the  death  of  the  insured. 

[Judgment  for  assignee  below.    Here  affirmed  against  company.] 
Southern  Mut  Life  Ins.  Assn.  v.  Durdin  (Ga.  S.  C.) : 
64  Southeastern  Reporter  (May  8,  1909),  264. 

Policy — Death  of  Insured — Obligation  to  Pay: 

The  relation  of  a  policyholder  in  a  life  policy  to  the  insurance 
company  issuing  it  is  purely  contractual,  and  a  contract  for  life 
insurance  involves  the  risk  which  terminates  on  the  death  of  in- 
sured, and  the  obligation  to  pay  in  accordance  with  the  policy 
then  becomes  a  liquidated  debt. 

Same— "In  Force" — Construction: 

A  life  policy  on  the  fifteen-year  distribution  plan  provided  for 
payment  of  quarterly  premiums  in  advance,  and  stipulated  that 
the  policy  should  be  credited  with  its  distributive  share  of  the 
surplus  apportioned  at  the  expiration  of  fifteen  years,  and  that 
only  fifteen-year  distribution  policies  "in  force"  at  the  end  of  such 
term  should  share  in  such  distribution.  Insured  paid  all  pre- 
miums during  the  fifteen-year  period,  and  died  eleven  days  before 
the  expiration  of  the  period.  Held,  That  the  policy  was  not  en- 
titled to  any  distributive  share  of  the  surplus,  for  the  words  "in 
force"  required  the  full  payment  of  the  premiums  and  that  in- 
sured should  be  alive  at  the  termination  of  the  period. 
[Judgment  for  company.] 

McDonnell  v.  Mutual  Life  Ins.  Co.  of  N.  Y.  (N.  Y.  S.  C, 
App.  Div.) : 

116  New  York  Supplement  (May  10,  1909),  36. 
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Policy— Corporation — Insurable  Interest  In  Life  of  Officer: 

At  the  request  of  the  corporation  a  policy  was  issued  upon 
the  life  of  its  president,  payable  to  his  executors,  administrators 
or  assigns.  Immediately  after  its  delivery  it  was  assigned  to  the 
corporation.  After  the  president  severed  his  connection  with  the 
corporation  an  action  was  brought  by  one  of  the  stockholders 
of  the  company  to  enjoin  the  company  from  making  payments  of 
premiums  on  the  policy.  Held,  That  a  manufacturing  corporation 
engaged  in  the  operation  of  a  cotton  mill  has  no  implied  power 
to  insure  the  life  of  its  president,  at  least  beyond  the  period  of 
his  connection  with  the  company. 

[Judgment  for  corporation  below.     Here  reversed  in  favor  of 
plaintiff.] 

Victor  V.  Louise  Cotton  Mills  et  al.  (N.  C.  S.  C.) : 

61  Southeastern  Reporter  (June  20,  1909),  648; 
16  Lawyers'  Reports  Annotated  (N.  S.),  1020. 

Husband  and  Wife^insurabie  Interest — Statute: 

A  husband  and  his  wife  effected  with  an  insurance  associa- 
tion a  policy  whereby,  in  consideration  of  a  premium  of  which 
each  paid  part,  a  sum  of  money  was  made  payable  upon  the  death 
of  whichever  of  them  should  die  first  to  the  survivor.  The  wife 
having  died,  the  husband  brought  an  action  upon  the  policy  to  re- 
cover the  policy  money.  Held,  Upon  the  footing  that  the  policy 
was  an  insurance  by  the  husband  upon  the  life  of  the  wife,  that, 
notwithstanding  the  provisions  of  the  Life  Assurance  Act,  1774, 
it  was  not  necessary,  in  order  to  maintain  the  action,  that  the 
husband  should  prove  that  he  had  any  pecuniary  interest  in  the 
life  of  his  wife,  and  that  the  policy  might  also  be  regarded  as  a 
valid  insurance  under  the  Married  Women's  Property  Act,  1882, 
s.  11,  by  the  wife  of  her  own  life  expressed  to  be  for  the  benefit  of 
the  husband,  contingently  on  his  surviving  her. 

[Judgment  for  husband  below.     Here  affirmed  against  trustees 
of  company.] 

Griffiths  V.  Fleming  (Eng.  C.  A.) : 

[1909]  1  KIngr's  Bench    (The    Law    Reports,    May    1, 
1909),  805. 

Po  I  Icy — Proceeds — Payee : 

A  policy  of  insurance  was  issued  by  the  complainant  com- 
pany, payable  unto  the  executors,  administrators,  or  assigns  of 
the  person  insured,  unless  settlement  should  be  made  under  the 
provisions  of  article  second  thereof  to  any  relative  by  blood  or 
connection  by  marriage  of  the  insured,  or  to  any  other  person 
appearing  to  the  company  to  be  equitably  entitled  to  the  same  by 
reason  of  having  incurred  expense  in  any  way  on  behalf  of  the 
insured  for  her  burial  or  for  any  other  purpose,  and  the  produc- 
tion by  the  company  of  a  receipt  signed  by  any  or  either  of  said 
persons,  or  of  other  sufficient  proof  of  such  payment  to  any  or 
either  of  them,  should  be  conclusive  evidence  that  such  benefits 
had  been  paid  to  the  person  or  persons  entitled  thereto,  and 
that  all  claims  under  the  policy  had  been  fully  satisfied,  such 
article  being  for  the  facility  of  payment  by  the  company.  Imme- 
diately after  the  death  of  the  person  insured,  her  half-sister  fur- 
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nished  proofs  of  death  and  made  claim  for  the  sum  insured,  hav- 
ing paid  the  premiums  on  the  policy  which  she  surrendered,  to- 
gether with  the  premium  receipt  book.  Afterwards  the  decedent's 
husband  was  granted  administration  upon  her  estate,  and  made 
claim  for  the  insurance  money  under  the  policy,  and  brought  suit 
at  law  to  enforce  such  claim.  The  company  paid  neither  of  the 
claimants  and  filed  its  bill  of  interpleader  in  this  case.  Held, 
That  the  company  had  a  right  to  pay  any  one  of  the  persons 
named  in  the  facility  of  payment  clause  up  to  the  time  that  suit 
was  brought  by  the  person  entitled  to  payment  under  the  con- 
tract, namely,  the  administrator  of  the  insured,  and  that  such 
payment  would  have  been  a  complete  defense  to  the  administra- 
tor's action ;  but,  not  having  made  such  payment,  the  right  of  the 
administrator  under  the  contract  upon  suit  brought  was  complete, 
and  a  plea  by  the  company  of  subsequent  payment  to  one  of  the 
class  mentioned  would  not  operate  to  bar  the  administrator's  suit. 

[Judgment  for  the  administrator.] 

Prudential  Ins.  Co.  v.  Godfrey  et  al.  (N.  J.  C.  of  Ch.) : 
72  AtlanUc  Reporter  (May  6.  1909),  466. 

Action  on  Policy — ^Appeal — Effect  of  Former  Opinion: 

A  statement  in  an  opinion  on  a  former  appeal  in  an  action 
on  a  life  policy,  that  the  question  whether  insured  misrepresented 
in  his  application  for  insurance  any  matter  material  to  the  risk 
should  have  gone  to  the  Jury,  is  not  law  of  the  case,  requiring 
the  jury  to  pass  on  the  materiality  of  the  testimony. 

Same — Same — Same : 

A  statement,  in  an  opinion  on  a  former  appeal  in  an  action  on 
a  life  policy,  that  it  could  hardly  be  doubted  that,  if  insured  had 
fully  disclosed  the  character  of  an  illness,  the  company  would 
not  have  insured  him,  is  not  the  law  of  the  case,  precluding  a 
finding  of  no  material  misrepresentation  by  insured  in  his  appli- 
cation. 

Application — Mitrepretentationt  at  to  Health— Question  for  Jury: 
The  evidence  showed  that  insured,  in  his  application,  stated 
that  he  had  been  sick  in  the  year  1903,  suffering  from  insomnia 
and  nervousness  for  which  he  had  been  treated  by  physicians, 
and  at  which  time  he  was  doing  both  day  and  night  work.  He 
further  stated  to  the  company's  medical  examiner  that  he  had 
been  treated  at  a  sanitarium.  From  the  testimony  of  the  physi- 
cians who  attended  him  it  appeared  that  this  disorder  was  oc- 
companied  by  acute  dementia  and  that  he  was  in  a  very  anemic 
condition  amounting  to  auto-intoxication.  The  company  con- 
tended that  if  they  had  known  all  the  facts  the  policy  would  not 
have  been  issued.  Held*  That  whether  or  not  the  misrepresenta- 
tion by  the  insured  influenced  the  company  in  issuing  the  policy 
was  for  the  Jury. 

Same— Statements  as  to  Health — Constructive  Notice: 

A  life  insurance  company,  notified  by  an  applicant  that  he 
had  had  an  attack  of  insomnia  and  nervousness,  necessitating  the 
attendance  of  a  physician  and  confinement  in  a  sanatorium,  was 
charged  with  knowledge  of  the  symptoms  and  consequences  usu- 
ally and  reasonably  resulting  from  such  attacks. 
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Same— Same — Diligence  of  Company — Question  for  Jury: 

In  an  action  on  a  life  policy,  defended  for  misrepresentation 
in  the  application  respecting  a  former  illness,  it  is  a  jury  question 
whether  insured  sufficiently  went  into  the  details  of  his  illness, 
where  he  disclosed  in  general  terms  the  nature  of  the  malady. 

Action  on  Policy— Health  of  insured — Instruction: 

Wliere,  in  an  action  on  a  life  policy,  it  was  a  Jury  question 
whether  a  misrepresentation  by  insured  respecting  an  illness  in 
applying  for  insurance  might  have  influenced  the  company  in 
insuring  him,  it  was  not  reversible  error  to  instruct  that  the 
beneficiary  could  recover  if  insured  made  no  untrue  statements 
constituting  misrepresentations  material  to  the  risk. 

[Judgment  for  beneficiary  below.     Here  afllrmed  against  com- 
pany.] 

Fidelity  Mut.  Life  Ins.  Co.  v.  Miazza  (Miss.  S.  C.) : 

48  Southern  Reporter  (May  8.  1909),  1017. 

Foreign  Company — Citizenship: 

A  foreign  insurance  company  engaged  in  business  in  New 
York  by  permission  of  the  insurance  department  of  the  State  is, 
so  far  as  any  litigation  is  concerned,  a  citizen  of  New  York. 

Same— Action— Jurlsdiction^lnjunction: 

A  Massachusetts  insurance  company  issued  a  policy  in  Mas- 
sachusetts to  a  resident  thereof  engaged  in  business  in  New  York, 
by  permission  of  the  insurance  department.  The  insured  be- 
came a  resident  of  New  York  and  died.  The  beneficiary  also  be- 
came a  resident  of  New  York  and  sued  on  the  policy.  Pending 
the  action  the  corporation  instituted  a  suit  in  Massachusetts  to 
restrain  the  prosecution  of  the  action  on  the  policy.  Held,  That  a 
court  of  equity  would  enjoin  the  prosecution  of  the  suit  in  Massa- 
chusetts, though  the  corporation  showed  that  a  witness  com- 
petent in  Massachusetts  was  Incompetent  under  the  laws  of  New 
York. 

Same — Same— Same: 

A  life  policy  is  transitory  in  Its  nature,  and  on  the  death  of 
insured  the  beneficiary  may  sue  thereon  in  any  State  where  the 
company  is  doing  business  and  where  process  may  be  served 
and  of  which  the  beneficiary  is  a  resident. 

Policy — incontestable  Clause — Construction: 

A  stipulation  in  a  life  policy  that  it  shall  be  complete  only 
by  the  payment  of  the  first  premium  during  the  good  health  of 
insured,  when  considered  in  connection  with  a  provision  that  the 
policy  shall  be  incontestable  except  for  suicide  committed  with- 
in one  year  from  the  date  of  its  issuance,  refers  only  to  the 
health  of  insured  during  the  period  intervening  between  the  ac- 
ceptance of  the  risk  and  agreement  to  issue  the  policy  and  the 
time  when  the  first  premium  is  paid  and  the  policy  is  delivered. 

[Order  continuing  Injunction  against  company  below,  115  N.  Y. 
Supp.,  892.     Here  affirmed  against  company.] 

Webster  v.  Columbian  Nat.  Life  Ins.  Co.  (N.  Y.  S.  C,  App. 
Div.): 

116  New  York  Supplement  (May  17.  1909),  404. 
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Action  on  Policy — Fraud — Jurisdiction: 

Fraud  in  procuring  a  life  insurance  policy  is  a  complete  de- 
fense to  an  action  at  law  upon  the  policy,  and  a  cross-petition 
praying  for  its  cancellation  which  is  merely  a  repition  of  the 
matters  of  fraud  alleged  in  the  answer  does  not  entitle  the  com- 
pany to  have  the  issue  of  fraud  tried  as  in  equity  before  proceed- 
ing with  the  main  action,  and  thereby  deprive  insured  of  his  right 
to  have  all  the  issues  submitted  to  a  Jury. 

AppI  Ication — Evidence— Statute : 

A  life  insurance  company  is  barred  from  pleading  or  proving 
the  falsity  of  warranties  in  the  application  for  insurance,  unless 
a  full  and  correct  copy  of  the  application  is  attached  to  the  policy, 
as  required  by  Iowa  Code,  Sec.  1819. 

Same— Habits  of  insured — Knowledge  of  Agent — Estoppel: 

The  insured  stated  in  his  application  that  he  did  not  use 
intoxicants  '*to  excess,''  but  did  take  **a  glass  of  beer  occasion- 
ally." The  agent  in  charge  of  the  company's  business  and  sev- 
eral soliciting  agents,  including  the  one  who  took  the  application, 
knew  of  the  insured's  habits,  and  had  commented  on  his  doubtful 
insurable  condition  on  account  of  these  habits.  HeJd*  That  the 
company  was  charged  with  the  knowledge  of  its  soliciting  agent 
as  to  the  intemperate  habits  of  the  insured,  and  was  estopped  to 
claim  a  forfeiture. 

Same— Same— "Occasional  Drink" — Excess: 

The  insured  stated  in  his  application  that  he  did  not  use  in- 
toxicants "to  excess,"  but  did  take  "a  glass  of  beer  occasionally." 
Heldf  What  constitutes  "excess"  in  this  respect  is  largely  a  mat- 
ter of  opinion,  and  varies  all  the  way  between  a  "drink"  and  a 
"drunk";  while  an  "occasional"  glass  of  beer  may  mean  anything 
from  a  glass  once  a  month  to  one  every  fifteen  minutes^  accord- 
ing to  the  capacity  of  the  individual,  or,  perhaps,  according  to 
the  "liberality"  of  his  views. 

Same— Approval  of  Medical  Examiner — Fraud — Burden  of  Proof: 
That  the  insured  procured  a  favorable  report  as  to  his  health 
from  the  company's  medical  examiner  by  fraud  is  an  affirmative 
defense,  and  the  burden  is  on  the  company  to  establish  it  by  a 
preponderance  of  the  evidence. 

[Judgment  for  beneficiary  below.     Here   affirmed   against   com- 
pany.] 

Bierman  v.  Guaranty  Mut.  Life  Ins.  Co.  (Iowa  S.  C.) : 

120  Northwestern  Reporter  (May  21,  1909),  963. 

Taxation— Gross  Receipts — Statute: 

Pa.  P.  L.  408,  sec.  1  (June  28,  1895),  provides:  "That  here- 
after the  annual  tax  upon  premiums  of  insurance  companies  of 
other  states  or  foreign  governments  shall  be  at  the  rate  of  two 
per  centum  upon  the  gross  premiums  of  every  character  and  de- 
scription received  from  business  done  within  this  commonwealth 
within  the  calendar  year  preceding."  In  construing  this  sec- 
tion the  attorney  general  said:  "This  language  is  so  plain  that 
it  leaves  nothing  open  for  construction.  It  is  the  gross  premiums 
of  every  character  and  description  on  which  the  tax  is  assessed. 
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and  no  abatement  should  be  allowed  under  this  language  on  ac- 
count of  dividends  allowed  to  policyholders,  and  the  practice  of 
your  department  in  collecting  the  full  amount  of  the  taxisright." 

[Opinion  of  Attorney  Qeneral  of  Pennsylvania.] 

Northwestern  Mutual  Life  Ins.  Co.: 

36   Pennsylvania    County    Court    Reports    (BCay  22. 
1909),  100. 

Application— Misrepresentation — Forfeiture: 

The  insured  stated  in  her  application  that  she  never  had  any 
disease  of  the  kidneys.  The  evidence  shows  that  she  did  have 
such  disease,  and  was  being  treated  for  it  by  a  physician  at  the 
time  of  the  application.  The  policy  stipulated  that  a  misrepre^ 
sentation  as  to  the  condition  of  the  health  of  the  insured  would 
be  cause  for  forfeiture.  Heldf  That  the  statement  was  a  ma- 
terial representation  within  Rev.  St.  N.  C.  1905,  sec.  4808,  the 
untruth  of  which  is  a  defense  to  the  policy,  irrespective  of 
whether  the  statement  was  fraudulently  made. 

[Judgment  for  beneficiary  below.     Here  reversed  In   favor  of 
company.] 

Alexander  v.  Metropolitan  Life  Ins.  Co.  (N.  C.  S.  C): 
64  Southeastern  Reporter  (May  22,  1909),  432. 

Completion  of  Contract — Necessity  of  Delivery: 

An  actual  delivery  of  a  life  policy  to  insured  is  not  essential 
to  the  validity  of  the  contract,  and  an  unqualified  acceptance  of 
the  application  and  placing  the  policy  in  the  hands  of  an  agent 
for  delivery,  without  condition,  completes  the  contract. 

Policy— Premiums — Time  of  Payment: 

The  day  fixed  by  a  life  policy  for  the  payment  of  the  annual 
premium  is  binding  on  both  parties,  in  the  absence  of  fraud  or 
mistake. 

Same— Non-Payment  of  Premium — Forfeiture— Pleading: 

Where  no  notice  of  when  a  premium  on  a  life  policy  will  be 
due  is  required,  and  there  is  default  in  payment,  the  company  is 
not  required  to  declare  a  forfeiture,  but  may  set  it  up  by  way  of 
defense  when  sued  on  the  policy. 

Same— Notice  of  Forfeiture — Statute: 

A  life  policy  issued  on  an  application  made  in  another  state 
to  a  New  York  company  is  not  subject,  where  insured  has  no 
postoffice  address  in  New  York,  to  the  requirements  of  Laws  N.  Y. 
1892,  p.  1972,  c.  690,  Sec.  92,  as  amended  by  Laws  1897,  p.  92, 
c.  218,  Sec.  2,  of  notice  to  insured  stating  the  amount  of  the  pre- 
mium, the  place  where  it  is  to  be  paid,  and  to  whom  payable,  as 
a  condition  of  forfeiture  for  non-payment  of  a  premium,  notwith- 
standing the  application  states  that  it  is  a  part  of  the  proposed 
contract,  subject  to  the  charter  of  the  company  and  the  laws  of 
New  York,  for,  since  that  section  requires  the  notice  to  be  given 
at  the  last  known  address  of  insured  in  New  York,  it  can  have  no 
application. 

[Judgment  for  company  below.    Here  afiirmed  in  favor  of  com- 
pany.] 

Rose  V.  Mutual  Life  Ins.  Co.  of  N.  Y.  (HI.  S.  C.) : 

88  Northeastern  Reports  (May  25,  1909),  204. 
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Beneficiary— Vested  intereet— Variation  of  Poiicy  by  Wiil: 

Deceased  had  policies  of  life  insurance  payable  to  surviving 
children,  share  and  share  alike.  By  her  will  the  insurance  moneys 
were  to  be  held  in  trust  to  be  divided  amongst  her  children  per 
stirpes  on  the  youngest  attaining  twenty-one.  Grandchildren  to 
take  in  place  of  any  deceased  child.  At  her  death,  as  the  law 
then  stood,  there  was  no  provision  to  take  insurance  moneys 
from  children  to  give  them  to  grandchildren.  Held,  That  she 
could  not  convert  a  vested  interest  into  a  contingent  interest,  and 
that  each  child,  on  attaining  twenty-one,  was  entitled  to  be  paid 
his  or  her  share. 

[Judgment  for  beneficiaries.] 
Re  Dicks: 

18  O.  W.,  763 : 

29  Canadian  Law  Times  (May.  1909),  519. 

Policy — Retcitsion — Return  of  Premiums: 

An  insurance  company  electing  to  rescind  a  policy  for  fraud 
or  breach  of  warranty,  must  seasonably  return,  or  offer  to  return, 
the  premiums  paid  for  the  policy. 

Same — Same — Same: 

The  death  of  insured  does  not  excuse  the  company  electing  to 
rescind  the  policy  for  fraud  or  breach  of  warranty  from  season- 
ably returning,  or  offering  to  return,  the  premiums  paid  for  the 
policy. 

Beneficiary — ^Vested  interest — Rescission : 

The  insured  made  certain  false  warranties  in  his  application. 
These  facts  did  not  become  known  to  the  company  until  after  the 
death  of  the  insured.  As  soon  as  they  learned  of  the  facts  con- 
stituting the  breach,  they  took  steps  to  return  the  premiums  to 
his  representative.  There  had  been  no  letters  of  administration 
issued,  so  the  company  made  a  tender  of  the  premiums  to  the 
wife  of  the  insured,  to  whom  the  court  had  set  over  the  estate  of 
the  insured.  The  mother  of  insured  was  the  beneficiary  under 
the  policy.  Held,  That  after  the  policy  had  gone  into  effect,  the 
interest  of  the  beneficiary  could  not  be  divested  except  by  her 
own  act,  and  that  the  tender  of  the  premiums  should  have  been 
made  to  the  beneficiary,  and  not  to  the  personal  representative 
of  the  insured. 

Admissions  in  Poiicy — Evidence: 

Admissions  by  insured  in  a  life  policy  are  not  receivable  in 
evidence  against  the  beneficiary. 

Premiums — Rigiits  of  Creditors — Rigiits  of  Beneficiary: 

Premiums  paid  by  insured  to  make  reasonable  provisions  for 
his  wife,  or  dependent  family,  cannot  be  followed  by  his  creditors, 
but  such  beneficiary  may  recover  the  full  amount  of  the  policy. 

Contract   for   Benefit  of  Third    Parties— Rescission— Return   of 

Premium: 

After  the  death  of  insured,  the  company  sought  to  rescind 
the  policy  on  the  ground  of  a  breach  of  warranty.  The  mother  of 
insured  was  beneficiary.   The  company  tendered  the  premiums  to 
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the  wife  of  insured,  to  whom  the  estate  of  insured  had  been  set 
over  by  the  court.  Held,  That,  the  contract  being  for  the  benefit 
of  a  third  party,  it  was  not  within  the  power  of  the  original  par- 
ties to  rescind  it,  and  that  the  tender  of  the  premiums  to  the 
wife,  who  was  the  representative  of  one  of  the  original  parties, 
was  not  good. 

Rescission   of  Contract — ^Appointment  of  Administrator— Estop- 
pel: 

An  insurance  company  Is  not  precluded  from  making  its  de- 
fense because  it  did  not  procure  the  appointment  of  an  adminis- 
trator and  then  tender  to  him  the  premiums  for  which  it  has 
given  nothing.  To  deprive  it  of  its  defense  because  no  adminis- 
tration had  been  had  would  be  equally  unfair. 

[Judgment  for  beneficiary   below.     Here  affirmed  against  com- 
pany.] 
Rosenstein  v.  American  Cent.  Life  Ins.  Co.  (Ind.  A.  C.) : 
88  Northeastern  Reporter  (May  25,  1909),  97. 


Application — Rule  of  Construction: 

Insured's  answers  in  his  application  to  questions  therein 
framed  by  the  company  will  be  construed  most  favorably  to  in- 
sured. 

Same— Breach  of  Warranty — Statements  as  to  Health: 

The  insured  stated  in  his  application  that  he  was  in  sound 
health  and  was  free  from  consumption.  Eight  months  after  the 
issuance  of  the  policy  he  died.  Two  physicians  who  attended 
him  at  the  time  of  his  death,  but  who  did  not  know  him  previous 
to  the  time,  testified  that  he  died  of  pulmonary  tuberculosis  and 
in  their  opinion  had  been  ill  from  fourteen  months  to  two  years, 
but  not  testifying  as  to  the  nature  of  the  illness.  Heldt  That  the 
company  cannot  avoid  payment  of  the  policy  on  the  ground  of 
breach  of  warranty  of  soundness  of  health  and  freedom  from 
consumption. 

Same — Same — Statements  as  to  Medical  Attendance: 

Insured  was  examined  before  the  policy  was  issued,  and 
stated  in  his  application  that  he  had  never  been  treated  in  a 
dispensary,  when  he  in  fact  had  been  so  treated  a  year  before 
for  an  unknown  ailment.  He  died  about  eight  months  after  he 
was  insured,  his  wife  stating  that  he  had  been  ill  about  two 
months,  and  two  physicians  who  attended  him  at  his  death  testi- 
fying that  in  their  opinion  he  had  been  "iir*  for  fourteen  months 
and  two  years,  respectively,  and  that  he  died  of  pulmonary  tuber- 
culosis, but  did  not  state  the  nature  of  his  illness.  Held,  That 
it  could  not  be  said  that  the  company  would  have  rejected  the 
policy,  had  it  known  that  insured  had  been  treated  in  a  dis- 
pensary, and  under  the  circumstances  there  was  not  a  breach  of 
warranty  on  that  ground   so  as  to  avoid  the  policy. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 
Diamond   v.    Metropolitan   Life   Ins.    Co.    (N.   Y.    S.    C, 
App.  Tr.) : 

116  New  York  Supplement  (May  31,  1909).  617. 
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Policy — ^Assignment — Validity: 

In  the  absence  of  restrictions  to  the  contrary,  a  life  insur- 
ance policy  payable  to  insured's  executors,  administrators,  or  as- 
signs is  an  assignable  chose  in  action,  provided  assignment  is 
not  forbidden  by  public  policy. 

Same— Construction — What  Law  Governs: 

Where  a  life  insurance  contract  was  made  in  Pennsylvania 
and  provided  that  the  place  of  the  contract  should  be  the  State 
of  Pennsylvania,  the  contract  of  insurance  would  be  construed 
according  to  the  laws  of  that  State. 

Same — Same — Same : 

In  the  absence  of  a  provision  in  a  life  insurance  contract  as 
to  the  law  of  the  State  by  which  it  is  to  be  construed,  its  con- 
struction is  a  question  of  general  and  not  of  local  law. 

Same— Assignment — ^What  Law  Governs: 

A  provision  in  a  life  insurance  policy  that  the  place  of  the 
contract  should  be  the  State  of  Pennsylvania  did  not  apply  to 
an  assignment  of  the  policy  made  in  Tennessee,  the  validity  of 
the  assignment  being  governed  by  the  law  of  that  State. 

Same — Same — Statute : 

Shannon's  Tenn.  Code,  Sec.  3516,  making  certain  obligations, 
including  insurance  policies,  assignable  though  not  negotiable  at 
common  law,  and  giving  to  the  assignee  the  right  to  maintain 
an  action  in  his  own  name,  does  not  qualify  one  to  take  by  as- 
signment a  policy  of  life  insurance  who  was  disqualified  by 
public  policy. 

Same — Same— Liability  of  Company: 

Where  a  life  insurance  policy  was  valid  when  issued,  the 
fact  that  an  assignment  thereof  to  one  having  no  insurable  in- 
terest was  invalid  did  not  afPect  the  liability  of  the  company  on 
the  policy  to  persons  entitled  to  take  in  the  face  of  the  assign- 
ment. 

Same — Same— Insurable  Interest: 

A  policy  insured  decedent's  life  for  the  benefit  of  his  execu- 
tors, administrators,  and  assigns,  and  provided  that  any  claim 
against  the  company  arising  under  an  assignment  of  the  policy 
should  be  subject  to  proof  of  interest.  Before  the  third  premium 
fell  due,  insured,  having  met  with  financial  misfortune,  was  un- 
able to  meet  it.  Insured  also  needed  a  surgical  operation,  but 
was  without  means  to  obtain  the  service,  and  in  this  condition  he 
assigned  the  policy  to  claimant  in  consideration  of  $100  in  money 
and  claimant's  engagement  to  pay  the  premium  then  past  due 
and  future  premiums,  which  he  did  until  insured  died  from  a  dis- 
ease, not  traceable  to  the  injury,  some  two  years  thereafter. 
Claimant  at  the  time  of  the  assignment  was  neither  a  relative 
nor  creditor  of  insured.  Held,  That  the  assignment  was  void  for 
want.of  an  insurable  interest  in  claimant,  and  that  he  was  only 
entitled  to  receive  from  the  proceeds  of  the  policy  the  amount 
actually  paid  and  advances  for  subsequent  premiums. 

[Judgment  for  assignee  below.     Here  reversed  in  favor  of  ad- 
ministrator.] 
Russell  V.  Grigsby  (U.  S.  C.  C.  A.,  6th  Cir.) : 

168  Federal  Reporter  (June  3.  1909),  677. 
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Policy — Cash  Surrender  Value— Mistake: 

A  ten-year  endowment  policy  provided  that,  if  insured  should 
survive  the  ^idowment  period,  the  company  would  pay  $2,000  in 
successive  annual  installments  of  $200.  The  policy  gave  to  in- 
sured an  option  to  take  the  computed  value  of  the  annuities  at 
any  annual  payment  day  after  the  first,  and  contained  a  table 
showing  that  the  amount  due  in  1904,  when  the  first  annuity  fell 
due,  would  be  $1,653.76.  The  policy  as  delivered  also  contained 
a  table  of  cash  surrender  values  for  each  $1,000,  which  would  be 
allowed  by  the  company  at  the  end  of  each  five-year  period  from 
the  date  of  the  policy  in  1894.  Opposite  the  figure  5  denoting  the 
five-year  period  were  the  figures  $266,  indicating  that  the  cash 
surrender  value  payable  on  each  $1,000  of  the  policy  at  the  ex- 
piration of  five  years  would  be  $266,  but  opposite  the  figure  10, 
were  the  figures  $1,653.76.  Held,  That,  whether  the  option  was 
designated  as  '^commuted  annuities"  or  "cash  surrender  value," 
the  parties  intended  that  the  insured  might  at  his  election  take 
the  present  value  of  the  annuities,  rather  than  payment  in  in- 
stallments, and  hence  the  figures  indicating  the  surrender  value 
at  the  expiration  of  the  tenth  year  were  a  mutual  mistake,  and 
indicated  the  surrender  value  of  the  policy,  and  not  the  surrender 
value  of  each  $1,000  thereof. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com' 
pany.J 

Assmann  v.  Travelers'  Ins.  Co.  (U.  S.  C.  C.  A.,  7th  Cir.) : 

168  Federal  Reporter  (Jime  3,  1909),  694. 


Contract — Rebate — Statute  Construed: 

A  life  insurance  company  issuing  contracts  providing  for  a 
special  income  in  consideration  of  insured  rendering  on  request 
services  to  the  company,  such  as  reporting  on  the  fitness  of 
agents  or  applicants  for  insurance,  does  not  violate  Code  Ala. 
1907,  Sec.  4579,  prohibiting  offering  "to  pay  or  allow,  as  induce- 
ment to  insurance,  any  rebate  of  premiums";  for  the  services 
which  insured  obligates  himself  to  perform  afford  a  considera- 
tion for  the  obligation  assumed  to  allow  a  special  income,  though 
the  company  has  the  option  to  demand  the  services — "rebate" 
being  deductions  from  stipulated  premiums  allowed  in  pursuance 
of  antecedent  contract 

Same — Discrimination — ^"Class": 

A  life  insurance  company  issuing  contracts  providing  for  a 
special  income  in  consideration  of  insured  rendering  on  request 
services  for  the  company,  and  providing  for  the  creation  by  the 
company  of  a  dividend  fund  for  the  class  holding  such  policies, 
etc.,  does  not  violate  Ala.  Code  1907,  Sec.  4579,  prohibiting  an 
insurance  company  from  giving  any  particular  policyholder  of 
the  same  class  any  advantage  in  the  dividends  or  other  benefits 
to  accrue  thereon,  etc.,  the  word  "class"  qualifying  "policy- 
holder," and  meaning  the  holders  of  like  contracts. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Julian,  Ins.  Comr.,  v.  Guarantee  Life  Ins.  Co.  (Ala.  S.  C): 

49  Southern  Reporter  (June  5,  1909),  234. 
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Policy— ^Assured"— ^Insured": 

The  word  "assured"  is  sometimes  applied  to  the  beneficiary^ 
but  generally  speaking  it  is  ssmonymous  with  the  word  "in- 
sured"; but,  when  a  third  party  procures  a  policy  on  another's 
life,  such  third  person  is  spoken  of  as  the  "assured,"  because 
the  contract  is  with  him. 

Same — Bankruptcy — Exemption — Statute: 

Ala.  Code  1896,  Sec.  2607  (Act  Feb.  18,  1897,  Sec.  32  [Acts 
1896-97,  p.  1393]),  provides  that,  where  any  person  insures  his 
life  for  the  sole  benefit  of  his  estate,  the  sum  or  amount  of  in- 
surance becoming  due  and  payable  by  the  terms  of  the  applica- 
tion and  policy  shall  be  exempt  from  all  creditors  of  the  as- 
sured or  beneficiary.  Bankr.  Act  July  1,  1898,  c.  541,  Sec.  70,  30 
Stat  665  (U.  S.  Comp.  St.  1901,  p.  3451),  provides  that,  when  any 
bankrupt  shall  have  an  insurance  policy  which  has  a  cash  sur- 
render value  payable  to  himself,  his  estate,  or  personal  repre- 
sentatives, he  may  pay  or  secure  to  the  trustee  such  value  and 
continue  to  hold  the  policy  free  from  the  claims  of  creditors; 
otherwise,  the  policy  shall  pass  to  the  trustee  as  assets.  But 
the  same  section,  in  enumerating  the  various  items  of  property 
which  are  to  be  turned  over  to  the  trustee,  makes  a  special  ex- 
ception of  "property  which  is  exempt";  and  section  6  provides 
that  "this  act  shall  not  afPect  the  allowance  to  bankrupts  of  the 
exemptions  which  are  prescribed  by  the  State  laws  in  force  at 
the  time  of  the  filing  of  the  petition."  Held^  That  a  trustee  in 
bankruptcy  was  not  entitled  to  receive,  either  from  the  bank- 
rupt or  the  insurance  company,  the  cash  surrender  value  of  a 
policy  made  payable  to  the  bankrupt,  or  his  estate,  which  he  had 
transferred  to  his  wife,  as  the  amount  of  the  surrender  value  of 
the  policy,  as  well  as  the  amount  due  at  the  death  of  the  in- 
sured, is  the  sum  or  amount  of  insurance  becoming  due  and  pay- 
able by  the  terms  of  the  application  and  policy,  within  the  mean- 
ing of  section  2607. 

[Judgment  for  Insured  below.    Here  affirmed  against  trustee  in 
bankruptcy.  3 

Chandler  v.  Traub  et  al.  (Ala.  S.  C.) : 

49  Southern  Reporter  (Jime  6,  1909),  240. 


Policy— Previous  Rejection — Waiver: 

A  life  insurance  company,  having  knowledge  that  applicant 
had  been  previously  rejected  by  another  company,  cannot  rely 
upon  a  breach  of  the  warranty  that  applicant  had  not  been  so 
rejected. 

Application — Copying  of  Answer— Question  For  Jury: 

It  was  stated  in  the  applicatiiHi  that  insured  had  never  con- 
sulted a  physician.  After  her  death  it  was  shown  that  she  had 
consulted  a  physician  the  year  previous  to  her  application.  Her 
brother  testified  that  she  stated  to  the  examining  physician,  in 
answer  to  the  question  whether  she  had  consulted  a  physician 
or  had  had  any  diseases,  in  substance,  that  she  had  consulted 
several  physicians  for  various  matters  which  a  woman  might  be 
subject  to.  Heldf  That  whether  the  examining  physician  cor- 
rectly wrote  applicant's  answer  to  the  question  whether  she  had 


Digitized  by 


Google 


iw.)  Life  Insurance.  173 

consulted  a  physician  or  liad  liad  any  diseases  was  a  question 
for  the  Jury. 

Same— Previous  Rejection— Evidence: 

In  an  action  on  a  life  policy,  an  application  by  insured  to  an- 
other company,  tending  to  contradict  her  statement  as  to  not 
having  consulted  a  physician,  should  have  been  received  in  evi- 
dence. 

Knowledge  of  Medical  Examiner — ^"Privileged  Communications'': 
Information  obtained  by  an  examining  physician  to  enable  a 
life  insurance  company  to  determine  whether  the  person  ex- 
amined is  a  proper  risk  is  not  "privileged"  by  Code  N.  Y.  Civ. 
Proc.,  Sec.  834. 

[Judgment  for  beneficiary   below.     Here  reversed  in   favor  of 
company.] 

Lynch  v.  Germania  Life  Ins.  Co.  (N.  Y.  S.  C,  App.  Div.) : 

116  New  York  Supplement  (Jime  7,  1909),  998. 

PoHcy — Payment    of    Premium — ^Thlrd    Partlce— Rigiit    to    Pro- 
ceeds: 

The  policy  was  taken  out  by  O.  Not  being  able  to  pay  the 
premiums  when  they  became  due,  his  wife,  who  was  the  bene- 
ficiary, assigned  the  policy,  with  his  consent,  to  M  as  security 
for  the  premiums  to  be  advanced.  M.  paid  the  premiums  for 
several  years  and  after  his  death  the  trustee  of  his  estate  con- 
tinued the  payments.  When  O.  died,  the  premiums  advanced 
under  the  assignment  amounted  to  more  than  the  proceeds. 
Both  the  representatives  of  the  insured  and  the  representatives 
of  the  assignee  claimed  the  proceeds.  Held,  That  where  a  third 
person,  at  the  request  of  insured  and  the  beneficiary  pays  the 
premiums  on  life  insurance,  such  payments  are  chargeable  on 
the  policy  and  the  proceeds  thereof. 

[Judgment  for  representatives  of  assignee  below.  Here  affirmed.] 
Morgan  et  al.  v.  Mutual  Benefit  Life  Ins.  Co.  et  al.  (N.  Y. 
S.  C,  App.  Div.) : 

116  New  York  Supplement  (Jime  7.  1909).  989. 

Foreign  Company — Service  of  Process — Jurisdiction: 

The  company  was  a  non-resident  of  the  State.  Action  was 
instituted  against  it  on  a  policy  it  had  issued.  Summons  was 
served  and  returned  as  required  by  law,  but  the  company  did 
not  answer.  At  the  instance  of  the  insured,  the  court  ordered 
an  "alias  summons"  to  be  issued.  No  summons  was  issued  in 
obedience  to  the  order,  nor  was  the  order  set  aside.  Heldf  That 
an  "alias  summons"  is  issued  when  the  original  summons  has  not 
produced  its  effect  because  defective  in  form  or  manner  of  ser- 
vice, and  that  an  order  of  record  that  such  summons  be  issued 
constitutes  an  abandonment  of  the  original  writ,  though  the 
alias  summons  be  not  issued  or  served;  and  hence  where,  after 
original  summons  was  issued  and  served,  the  court  had  no  Juris- 
diction to  hear  the  case  at  the  next  term  of  court  on  the  original 
service. 

[Judgment  for  beneficiary  below.    Here  reversed  In  favor  of  com- 
pany.] 

Pacific  Mutual  Life  Ins.  Co.  v.  Mansur  (Kansas  City  C.  A.) : 

118  Southwestern  Reporter  (June  9,  1909),  1193. 
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Policy — Bankruptcy — Exemption — Statute: 

The  insured  took  out  a  15-year  policy  on  the  endowment 
plan  payable  to  his  ^'executors,  administrators  and  assigns." 
Later  he  became  a  bankrupt  and  the  trustees  claimed  the  cash 
surrender  value  for  the  benefit  of  his  creditors.  Held,  That  the 
creditors  were  entitled  to  the  surrender  value  as  Sections  1691 
and  1692  Rev.  Laws  Minn.  1905,  exempting  from  the  claims  of 
creditors  policies  of  insurance  effected  by  the  insured  in  favor 
of  another,  or  made  payable  to  his  wife,  or  for  her  benefit,  apply 
only  to  policies  which  on  their  face  are  so  payable. 

Same — Same — Same — Same:     - 

The  policy  was  on  the  endowment  plan  and  had  a  cash  sur- 
render value.  The  Bankrupt  Act,  Sec.  70a  (Act  July  1,  1898,  c. 
541,  30  Stat.  566,  U.  S.  Comp.  St.  1901,  p.  3451)  provides  that  the 
bankrupt  may,  within  thirty  days  after  the  surrender  value  of 
the  property  has  been  ascertained  and  stated  to  the  trustee,  pay 
or  secure  to  such  trustee  the  amount  so  ascertained,  and  then 
continue  to  hold  the  policy  free  from  his  creditors.  The  insured 
failed  to  secure  this  amount  to  the  trustee.  Heldf  That  the 
policy  passed  to  the  trustee  for  the  benefit  of  the  creditors. 

[Judgment  for  trustee  below.     Here  affirmed  In  favor  of  trus- 
tee.] 
Remley  v.  Travelers'  Ins.  CJo.  of  Hartford  (Minn.  S.  C.) : 
121  Northwestern  Reporter  (June  11,  1909),  230. 

Fraud  of  Agent— Recovery  of  Premium: 

The  holder  of  a  policy  of  insurance  being  minded  to  give  up 
paying  the  premiums  was  persuaded  to  continue  the  payments  by 
a  false  representation  of  the  insurance  company's  agent  that  if 
she  paid  the  premiums  for  a  certain  time  she  would  receive  a 
free  policy.  The  representation  was  made  without  the  authority 
or  knowledge  of  the  company,  and  the  company  refused  to  grant 
a  free  policy,  but  retained  the  premiums.  Held,  That  the  holder 
of  the  policy  was  entitled  to  recover  from  the  company  the  pre- 
miums paid  upon  the  faith  of  the  representation. 

[Judfirment  for  Insured  below  (1908.  1  K.  B.,  545).  Here  affirmed 
against  company.] 

Refuge  Assur.  Co.  v.  Kettlewell  (Eng.  H.  L.) : 

[1909]   Appeal  Cases    (The   Law   Reports,     June     1» 
1909),  243. 


Assignment  of  Policy— "My  Will''— Trustees: 

Insured  assigned  all  his  right,  title  and  interest  in  certain 
life  insurance  policies  to  "trustees  to  be  named  in  my  will,"  for 
the  use  of  his  wife.  He  had  made  three  wills  after  the  assign- 
ment was  made,  and  the  trustees  in  the  different  wills  were  not 
the  same.  Held,  That  "my  will"  should  be  construed  to  mean  the 
will  finally  admitted  to  probate,  and  the  trustees  named  in  that 
will  were  the  trustees  under  the  assignment 

Same— Delivery— Validity: 

The  insured  assigned  certain  policies  to  trustees  to  be  named 
in  his  will  for  the  use  of  his  wife.    There  was  no  delivery  during 
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his  lifetime,  nor  assignees  to  whom  delivery  could  be  made.  Held* 
That  the  assignments  were  of  a  testamentary  nature,  and,  not 
being  witnessed  as  required  by  the  statute  of  wills,  were  invalid 
after  testator's  death. 

Beneficiary — Married  Women — Statute: 

Rev.  Laws  Mass.,  c.  118,  Sec.  73,  provides  that  every  life  in- 
surance policy  made  payable  to  or  for  the  benefit  of  a  married 
woman,  or  after  its  issue  assigned,  transferred,  or  in  any  way 
made  payable  to  a  married  woman,  or  to  any  person  for  her 
benefit,  and  whether  the  assignment  or  transfer  be  made  by  her 
husband  or  by  any  other  person,  shall  inure  to  her  separate  use 
and  to  that  of  her  children.  Held,  That  where  certain  policies  on 
the  life  of  her  husband  were  never  made  payable  to  her,  and  were 
never  legally  assigned  for  her  benefit,  they  were  not  within  the 
statute. 

[Judgment  against  wife.] 

Frost  V.  Frost  et  al.  (Mass.  S.  J.  C.) : 

88  Northeastern  Reporter  (June  15,  1909),  446. 

Premium— Payment — Question  for  Jury: 

The  company  denied  liability  on  the  policy  on  the  ground 
that  a  certain  premium  had  not  been  paid.  The  insured  had  a 
written  receipt  for  that  premium.  The  company  sought  to  destroy 
the  force  of  this  receipt  by  the  introduction  of  evidence  tending 
to  show  that  the  receipt  was  a  reformed  receipt  rendered  neces- 
sary by  the  fact  that  the  insured  had  induced  the  company  to 
change  the  policy  from  a  20  payment  to  a  10  payment  policy,  and 
that,  in  making  this  change  a  mistake  had  been  made  in  the 
receipt.  Held*  That  whether  the  last  premium  had  actually  been 
paid  was  for  the  jury. 

Same— Receipt— Burden  of  Proof: 

Delivery  of  a  formal  receipt  for  the  payment  of  a  life  in- 
surance premium  is  strong  prima  facie  proof  that  the  premium 
has  been  paid,  and  places  the  burden  on  the  insurance  company 
of  showing  that  the  receipt  had  been  issued  by  mistake,  and 
that  there  has  been  in  fact  no  payment. 

[Judgment  for  beneficiary  below.     Here  afllrmed  against  com- 
pany.] 

Security  Mut.  Life  Ins.  Co.  v.  Kleutsch  et  al.  (U.  S.  C.  C. 
A.,  8th  Cir.) : 

169  Federal  Reporter  (June  17.  1909),  104. 

Policy — Change  of  Beneficiary — ^Vested  interest: 

The  policies  as  issued  were  payable  to  the  wife  of  the  insured. 
On  the  day  following,  the  beneficiary  was  changed,  in  strict  ac- 
cordance with  the  provisions  of  the  policy,  and  the  policy  made 
payable  to  a  trustee.  The  wife,  and  certain  creditors  of  the  in- 
sured, claim  that  the  trust  was  invalid,  the  wife  further  contend- 
ing that  such  invalidity  reinstated  her  as  beneficiary  and  entitled 
her  to  the  proceeds  of  the  policy.  Held*  That  where,  as  in  this 
case,  there  was  no  declaration  that  the  designation  of  the  benefi- 
ciary shall  be  irrevocable,  the  insured  had  the  right  under  the 
terms  of  the  policy  to  change  the  beneficiary  from  time  to  time, 
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and  the  wife  of  deceased  had  no  vested  rights  in  the  policies  from 
the  mere  circumstance  that  originally  she  had  been  named  as 
the  beneficiary. 

Payments  of  Premium — Borrowed  Money — Lien: 

The  premiums  on  the  policies  were  paid  with  borrowed 
money.  Shortly  before  his  suicide,  insured  turned  the  policies 
over  to  L  in  trust  for  certain  creditors,  excluding  those  whose 
money  was  used  in  payment  of  the  premiums.  These  creditors 
contend  that  they  are  entitled  to  liens  on  the  proceeds  for  the 
money  advanced  to  pay  the  premiums.  Held,  That  without  an 
agreement  with  reference  to  the  policies,  these  parties  must  be 
treated  as  ordinary  creditors,  and  the  fact  that  the  money  ad- 
vancfed  by  them  was  used  in  payment  of  the  premiums  did  not  in 
itself  give  them  liens  on  the  proceeds  of  the  policy. 

[Judgment  for  trustee  upholding  the  validity  of  the  trust] 
Lauterbach  v.  New  York  Inv.  Co.  et  al.   (N.  Y.   S.  C, 
Sp.  Tr.): 

117  New  York  Supplement  (June  28,  1909),  152. 

Policy — ^Assignment — Validity: 

A  life  insurance  policy  was  assigned  by  M  for  an  advance,  to 
B,  who  held  in  trust  for  himself  and  another  creditor.  B  subse- 
quently assigned  to  C  and  D.  Held,  That  C  and  D  were  bona 
fide  purchasers  for  value  without  notice  of  the  other  creditor's 
claim. 

Same — Same— Same : 

At  the  time  of  the  assignment  of  the  policy,  M  and  his  wife 
lived  in  Quebec.  The  wife  gave  her  consent  to  the  assignment  by 
letter  to  the  assignee.  Held,  That  the  assignment  was  a  nullity 
as  to  the  wife. 

[Judgment  for  wife.] 

Crawford  v.  Canadian  etc: 

13  o.  W.  R..  957 ; 

29  The  Canadian  Law  Times  (June,  1909),  688. 

Policy—Assignment — Surrender: 

A  life  policy,  payable  to  insured's  wife,  or,  if  she  was  dead, 
to  his  children,  contained  a  provision  that  at  the  end  of  10 
years,  or  at  the  end  of  each  5-year  period  thereafter,  the  com- 
pany would  pay  to  the  insured  a  cash  value  on  surrender  of  the 
policy.  The  insured  assigned  the  policy  to  M,  but  the  wife  did 
not  Join  in  the  assignment.  At  the  end  of  the  10  years,  M  ten- 
dered the  policy  to  the  company  and  demanded  the  cash  sur- 
render value.  The  company  refused  to  cash  the  policy  and  there- 
upon M  brought  action  for  its  value.  Heldt  That  such  a  right  of 
surrender  was  personal  to  the  insured,  and  could  not  be  exer- 
cised by  an  assignee  of  the  policy  for  value. 

[Judgment  for  Interveners   (Insured  and  wife).     Here  affirmed 
against  assignee.] 

Moser  v.  Connecticut  Mut.  Life  Ins.  Co.  of  Hartford,  Conn. 
(Ky.  C.  A.) : 

119  Southwestern  Reporter  (July  7,  1909),  792. 
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Agency— Question  for  Jury: 

Testimony  of  the  officers  of  the  companies  and  the  records 
of  the  companies  showed  that  R  and  C  neither  as  a  firm  nor  in- 
dividually were  their  agents.  As  opposed  to  this,  the  beneficiary 
introduced  testimony  showing  that  the  application  was-  made 
upon  the  solicitation  of  R.  The  policy  was  delivered  to  insured 
by  R.  She  executed  her  note  for  the  first  premium  and  gave 
it  to  him.  The  second  and  third  premiums  were  paid  through  R. 
and  C.  At  one  time  when  the  policy  had  lapsed  for  non-pay- 
ment of  premium,  reinstatement  had  been  made  through  R  and 
C.  Commissions  had  been  paid  them  for  their  services  in  send- 
ing the  premiums.  After  the  death  of  the  insured,  applications 
for  proof  of  loss  were  forwarded  by  the  company,  through  R 
and  C,  to  the  family.  Held,  That  it  was  a  question  for  the  Jury, 
whether  one  of  usually  careful  and  prudent  business  habits  would 
not  have  been  Justified  in  regarding  R  and  C  as  the  agents  of 
the  company. 

Same— Estoppel  of  Company: 

An  insurance  company  permitting  one  so  to  act  as  to  Justify 
a  person  of  ordinarily  careful  and  prudent  business  habits  to  be- 
lieve that  he  is  the  company's  agent,  and  accepting  the  benefits 
of  transactions  establishing  agency,  cannot  urge  that  such  an 
one  was  not  in  fact  its  agent. 

Same— I  ssues — I  nstructions : 

Where  in  an  action  on  a  life  policy  stipulating  for  extended 
insurance,  the  issues  were  whether  a  third  person  was  the  agent 
of  the  company,  and  whether  he  induced  insured  to  believe  that 
a  failure  to  pay  a  premium  extended  the  insurance  without  any 
action,  instructions  that  if  the  third  person  did  such  acts  or 
rendered  such  services  as  induced  one  of  ordinarily  prudent 
business  habits  to  regard  him  as  an  agent  of  the  company  and 
the  service  rendered  was  accepted  by  the  company,  and  that, 
while  the  service  was  performed  the  third  person  as  agent  made 
to  insured  representations  as  to  her  right  to  extended  insurance, 
the  company  was  liable,  properly  submitted  issues. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Illinois  Life  Ins.  Co.  et  al.  v.  Wortham  et  al.  (Ky.  C.  A.) : 

119  Southwestern  Reporter  (July  7,  1909),  802. 

Policy — Fraud — Cancellation: 

The  company  issued  its  policy  for  $100,000  on  the  life  of  the 
insured,  making  a  total  of  $500,000  that  he  carried  on  his  life.  In 
less  than  a  year  afterwards  he  fell  from  his  house  and  died. 
The  company  alleged  fraud  and  brought  an  action  to  cancel  the 
policy.  Held,  That  after  the  death  of  assured,  a  suit  in  equity 
will  not  lie  for  the  surrender  and  cancellation  of  the  policy  be- 
cause obtained  by  fraud;  the  company  having  a  plain,  speedy, 
and  adequate  remedy  by  interposing  the  fraud  as  a  defense  to 
an  action  at  law  on  the  policy. 

Same— Repudiation — Damages : 

The  policy  provided,  upon  its  maturity  by  death,  not  for  the 
payment  of  cash,  but  for  the  issuance  of  bonds  payable  in  twenty 
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years.  The  company  claimed  that  the  policy  had  been  obtained 
by  fraud  and  denied  its  liability  and  filed  a  bill  prasrtng  for 
cancellation  thereof,  whereupon  the  representatives  brought  an 
action  at  law  on  the  policy.  Held,  That  the  filing  of  a  bill  by 
the  company  for  the  cancellation  of  a  policy  provided  for  the  de- 
livery of  bonds  on  insured's  death,  after  such  event  alleging  that 
the  policy  had  been  obtained  by  fraud,  constituted  a  repudiation 
by  the  company  of  its  obligations,  rendering  it  liable  to  an  ac- 
tion at  law  for  damages. 

Policy — Fraud — Cancellation : 

That  an  insurance  policy  provided  for  delivery  of  bonds  in- 
stead of  payment  of  cash,  did  not  justify  a  suit  in  equity  by  the 
company  for  the  surrender  and  cancellation  of  the  policy  for 
fraud. 

[Judgment  for  company  below   (166  Fed.,  398;   165  Fed.,  48). 
Here  reversed  against  company.] 

Griesa  et  al.  v.  Mutual  Life  Ins.  Co.  of  N.  Y.  (TJ.  S.  C.  C. 
A.,  8th  Cir.) : 

169  Federal  Reporter  (July  8.  1909),  509. 

Statute — Limitation  of  Buainett^-Constltutlonality: 

Insurance  Law  N.  Y.  (Laws  1892,  p.  1930,  c.  690)  Sec.  96, 
added  by  Laws  1906,  p.  794,  c.  326,  Sec.  32,  entitled  "limitation  of 
new  business,"  providing  various  limitations  as  to  the  amount 
of  business  which  a  domestic  life  insurance  company  may  do, 
but  excepting  from  the  operation  of  the  act  "a  corporation  more 
than  one-half  of  the  outstanding  insurance  of  which  on  December 
31,  1905,  consisted  of  industrial  insurance,"  does  not  so  dis- 
criminate between  insurance  companies  as  to  violate  Const.  U. 
S.  Amend.  14,  guaranteeing  equal  protection  of  the  law. 

Same — Same — Classification — Discri  minatlon : 

Insurance  Law  N.  Y.  (Laws  1892,  p.  1930,  c.  690)  Sec.  96, 
added  by  Laws  1906,  p.  794,  c.  326,  Sec.  32,  relating  to  the  limita- 
tion of  insurance  business,  but  excepting  from  the  operation  of  the 
act  "a  corporation  more  than  one-half  of  the  outstanding  insur- 
ance of  which  on  December  31,  1905,  consisted  of  industrial  in- 
surance," is  not  an  unreasonable  classification  of  insurance  com- 
panies as  to  the  basis  for  the  regulation. 
[Judgment  for  company  below.] 
Bush  V.  New  York  Life  Ind.  Co.  (N.  Y.  S.  C,  Sp.  Tr.) : 

116  New  York  Supplement  (June  14,  1909),  1056. 

Application — Reference  to  Previous  Application— Construction: 

An  application  for  a  life  insurance  policy,  instead  of  being 
required  by  the  examiner  to  answer  specific  questions  in  the 
application,  signed  a  statement  written  by  the  examiner  across 
the  blank  questions  which  were  identical  with  those  answered  on 
a  previous  examination  by  the  same  examiner  for  insurance  in 
another  company.  The  statement  asserted  that  the  answers  on 
such  previous  examination  ''still  held  good,  and  are  valid  in  re- 
gard to  this  examination."  Held,  That  such  statement  was  a 
reiteration  of  the  truth  of  the  statements  given  on  the  prior  ex- 
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amination,  and -the  words  "there  is  no  change  from  last  examina- 
tion*' did  not  mean  that  each  question  was  read  and  answered. 

Same — Same — Intervening  Illness — Warranty: 

Where,  on  an  application  for  a  life  insurance  policy,  the  ap- 
plicant signed  a  statement  written  across  the  face  of  it  hy  the 
medical  examiner  who  had  examined  him  for  insurance  in  another 
company  that  the  statements  made  on  the  previous  application 
still  held  good,  it  was  not  a  warranty  which  would  avoid  the 
policy  because  subsequent  to  the  prior  examination  applicant 
suffered  from  acute  gastritis  and  heart  weakness. 
[Judgment  for  plaintiff.] 

Fletcher  v.  Bankers'  Life  Ins.  Co.  of  City  of  N.  Y.  (N.  Y.  S. 
C,  Trial  Tr.) : 

116  New  York  Supplement  (June  14,  1909),  1105. 

Policy — Forfeitures — Rule  of  Construction: 

"Forfeitures  are  looked  upon  by  the  courts  with  ill  favor,  and 
will  be  enforced  only  when  the  strict  letter  of  the  contract  re- 
quires it;  and  this  rule  applies  with  full  force  to  policies  of  in- 
surance." Connecticut  Fire  Ins.  Co.  v.  Jeary,  60  Neb.  338,  83 
N.  W.  78,  51  L.  R.  A.  698. 

Same-rSame — Same : 

"A  clause  stipulating  for  a  forfeiture  of  a  contract  should 
not  be  aided  or  given  effect  by  construction  in  a  case  where  the 
plain  meaning  of  the  language  does  not  require  it" 

Same — Same — Same: 

It  has  become  a  settled  rule  in  the  construction  of  contracts 
of  insurance  that  policies  of  insurance  will  be  liberally  construed 
to  uphold  the  contract,  and  conditions  contained  in  them  which 
create  forfeitures  will  be  construed  more  strongly  against  the  in- 
surance company,  and  will  never  be  extended  beyond  the  strict 
words  of  the  policy. 

Same— Nature  of  Contract — Premiums: 

A  policy  of  life  insurance  is  not  a  contract  of  assurance  for  a 
single  year,  with  a  privilege  of  renewal  from  year  to  year  by  pay- 
ing the  annual  premiums.  It  is  an  entire  contract  of  insurance 
for  life,  subject,  when  so  stipulated,  to  discontinuance  and  for- 
feiture for  non-payment  of  any  installments  of  premium.  Such 
installments  of  premium  are  not  intended  as  the  consideration 
for  the  respective  years  in  which  they  are  paid,  but  each  install- 
ment is,  in  fact,  part  consideration  of  the  entire  insurance  for  life. 

Same— Non-Payment  of  Premium — Forfeiture: 

A  life  insurance  policy,  when  once  it  takes  effect  by  pay- 
ment of  the  first  year's  premium  and  delivery  of  the  policy,  does 
not  terminate  at  the  end  of  the  year,  but  it  is  a  contract  for 
the  life  of  the  assured.  If  the  policy  contains  no  provisions  for 
a  forfeiture  thereof  by  reason  of  a  failure  of  the  assured  to  pay 
subsequent  premiums  annually,  a  failure  to  pay  such  premiums 
on  the  day  named  will  not  constitute  a  forfeiture  of  such  policy. 
All  that  the  company  can  demand  in  such  case  is  the  right  to  set 
off  against  the  amount  of  indemnity  it  has  bound  itself  to  pay 
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the  amount  of  the  premiums  remaining  unpaid,,  with  interest 
thereon. 

[Judgment   for   company   below.      Here   reversed   against   com- 
pany.] 

Haas  v.  Mutual  Life  Ins.  Co.  (Neb.  S.  C): 

121  Northwestern  Reporter  (July  16.  1909),  996. 

Policy— Vested  interest— Will: 

An  insured  took  out  life  policies  in  which,  upon  delivery, 
his  wife  and  children  took  vested  interests.  The  wife  died  be- 
fore insured,  leaving  him  by  will  a  one-fifth  of  her  one-fifth  inter- 
est in  the  policies.  Insured  died,  leaving  all  his  estate  to  a  sec- 
ond wife.  Held,  That  the  interest  of  the  first  wife,  in  the  policies 
conveyed  to  him  by  her  will,  passed  to  the  second  wife  the  same 
as  any  other  personal  asset  of  his  estate. 

[Judgment  for  second  wife.] 

Thompson  et  al.  v.  Aetna  Life  Ins.  Co.  (Ala.  S.  C.) : 
49  Southern  Reporter  (July  17.  1909).  802. 

Policy- Proof  of  Loss — Pleading: 

Where  a  life  policy,  expressly  stipulating  as  a  condition 
of  liability  that  proofs  of  death  shall  be  furnished  to  the  com- 
pany at  its  home  office,  etc.,  was  made  an  exhibit  to  the  declara- 
tion in  an  action  to  recover  on  the  policy,  but  the  declaration  did 
not  allege  that  the  condition  had  been  complied  with,  nor  alleged 
facts  excusing  compliance,  the  declaration  stated  no  cause  of 
action,  and  would  not  sustain  a  default  judgment  in  the  action. 

[Judgment   for  beneficiary  below.     Here   reversed   in   favor   of 
company.] 

Penn  Mut.  Life  Ins.  Co.  v.  Keeton  et  al.  (Miss.  S.  C.) : 

49  Southern  Reporter  (July  17,  1909).  736. 

Policy — Premium— Forfeiture: 

The  provision  for  the  punctual  payment  of  the  premium 
when  due  is  of  the  essence  and  substance  of  life  insurance,  and 
a  failure  to  comply  therewith  in  strict  accordance  with  the 
requirements  of  the  contract,  in  the  absence  of  any  waiver,  ex- 
press or  implied,  inevitably  results  in  the  forfeiture  of  the 
policy. 

Same — Same — Mailing: 

Where  an  insurance  company  expressly  or  by  implication 
authorizes  the  policyholders  to  transmit  a  premium  by  mail,  if 
the  remittance  is  made  in  apt  time  to  reach  the  company  in  due 
course  on  or  before  the  date  when  the  premium  falls  due,  this 
will  be  a  sufficient  payment. 

Same — Same — Same — Forfeiture: 

Where,  by  the  express  terms  of  a  policy  of  insurance  a  pre- 
mium was  due  to  be  paid  to  the  insurance  company  at  its  home 
office  in  Chicago,  111.,  on  May  21,  1907,  and  a  letter  contain- 
ing the  amount  of  the  premium  was  deposited  in  the  post  office 
at  Americus,  Ga.,  properly  stamped  and  addressed,  at  4:30  p.  m., 
on  May  20,  1907,  this  did  not  constitute  payment  of  the  pre- 
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mium,  since  the  remittance  could  not  reach  its  destination  in 
due  course  of  mail  on  or  before  the  date  of  payment,  and  the 
company  had  the  right  under  the  policy  to  refuse  to  accept  it 
as  payment  when  received  the  day  after  it  was  due,  and  to  for- 
feit the  policy  for  a  failure  to  pay  the  premium. 

[Judgment  for  beneficiary  below.     Here   reversed   in   favor  of 
company.] 

Illinois  Life  Ins.  Co.  v.  McKay  (Ga.  C.  A.) : 

64  Southeastern  Reporter  (July  17,  1909),  1131. 


Contract  for  Loan— Cancellation  of  Policy — Validity: 

A  contract  between  an  insurance  company  and  insured  and 
his  beneficiaries,  by  which  the  insurance  company  loaned  to  the 
insured  and  his  beneficiaries  the  value  of  a  paid-up  life  policy,  the 
contract  stipulating  that  on  default  the  company  is  authorized 
at  its  option,  without  notice  and  without  demand  for  payment, 
to  cancel  the  policy  and  apply  the  customary  cash  surrender 
consideration  then  allowed  by  the  company  for  the  surrender  for 
cancellation  of  similar  policies  to  the  payment  of  the  loan  with 
interest,  and  to  pay  the  balance  to  the  parties  entitled  thereto  on 
demand,  is  a  valid  contract,  and  the  stipulation  as  to  cancella- 
tion is  not  waived  by  an  extension  of  the  date  of  payment  of 
the  loan. 

[Judgment  for  company  below.     Here  affirmed  against  benefi- 
ciary.] 

Sherman  v.  Mutual  Life  Ins.  Co.  of  N.  Y.  (Wash.  S.  C.) : 

102  Pacific  Reporter   (July  19,  1909),  419. 

Bankruptcy — Policy — Assets: 

Partly  paid-up  life  insurance  policies,  with  the  usual  contin- 
gencies and  provisions  as  to  changing  the  beneficiaries  and  as 
to  surrendering  policies  and  receiving  the  benefits  thereof,  are 
assets  of  the  insured's  estate  in  bankruptcy  to  which  creditors 
are  entitled. 

Same — Same — Exemption — Statute : 

Pub.  St.  N.  H.  1901,  Ch.  171,  Sees.  1,  2,  provide  that  a  life  in- 
surance policy  for  the  benefit  of  a  married  woman  shall  inure  to 
her  benefit,  or  in  case  of  her  death  to  her  children,  if  any,  against 
the  claims  of  creditors  or  representatives  of  the  person  effecting 
it,  and,  if  effected  for  a  third  person  or  his  representatives,  the 
beneficiary  shall  be  entitled  against  the  claims  of  the  creditors 
or  representatives  of  the  party  effecting  it.  Held*  That  insurance 
policies  on  the  life  of  a  bankrupt  which  would  otherwise  consti- 
tute assets  for  the  benefit  of  his  creditors  are  by  such  sections 
exempt  from  any  claim  by  the  trustee. 
[Judgment  against  trustee.] 
In  re  Whelpley  (U.  S.  O.  C,  N.  H.) : 

169  Federal  Reporter  (July  22,  1909),  1019. 

Contract — I  nfancy— -Avoidance : 

The  beneficiary  was  an  infant.  After  the  death  of  the  in- 
sured, she  accepted  $50  in  full  settlement,  signed  a  release  and 
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surrendered  the  policy,  believing  that  she  was  not  entitled  to 
more.  Later  suit  was  brought  against  the  company  for  the  full 
amount  of  the  policy,  and  it  sought  to  avoid  liability  on  the 
ground  that  the  contract  of  settlement  with  the  beneficiary  was 
fully  executed  and  could  not  be  avoided  during  minority.  Held, 
That  all  contracts  relating  to  personality  made  by  an  infant  can 
be  avoided  during  minority  as  well  as  after  the  infant  has  at- 
tained majority,  and  this  right  applies  to  executed  as  well  as 
executory  contracts. 

Same — Same — Same— Restitution : 

Where  an  infant  beneficiary  under  a  policy  of  insurance  has 
made  a  settlement  with  the  company  for  less  than  the  face  value 
of  the  policy,  he  can  nevertheless  by  next  friend  or  guardian  dur- 
ing his  minority  sue  for  the  full  amount  of  the  policy,  and,  if 
the  amount  paid  to  the  Infant  by  the  company  on  the  settlement 
has  been  spent  or  squandered  by  him,  and  he  is  not  able  to  make 
restitution,  the  amount  of  the  policy  can  be  recovered  without 
restitution.  The  doctrine  that,  in  order  to  recover,  a  minor 
must  first  restore  what  he  has  received  on  the  contract  which  he 
seeks  to  disaffirm.  Is  applicable  only  to  a  case  where  he  is  able 
at  the  time  of  the  disaffirmance  to  make  restoration. 

Pieading— ExhibiU: 

The  beneficiary  made  a  settlement  with  the  company  for 
less  than  the  face  value  of  the  policy  and  surrendered  the  policy. 
Later  suit  was  brought  against  the  company  for  the  full  amount 
of  the  policy  on  the  ground  that  the  settlement  had  been  obtained 
by  fraud.  The  policy  was  not  attached  to  the  complaint,  as 
was  required  by  the  statute,  (Ga.  Civ.  Code  1895,  Sec.  4963).  No 
objection  to  the  complaint  was  made  in  the  lower  court.  Held, 
That  the  insufficiency  of  the  complaint  was  an  amendable  defect 
and  should  have  been  taken  advantage  of  by  a  special  demurrer 
in  the  lower  court. 

[Judgment   for   company   below.      Here    reversed    against   com- 
pany.] 
Gonackey  v.  General  Ace,  Fire  &  Life  Assur.  Corp.  (Ga. 
C.  A.) : 

65  Southeastern  Reporter  (July  24.  1909).  53. 

Annotation — What  Constitutes  a  Consultation,  with  or  Attend- 
ance by,  a  Physician,  within  the  Meaning  of  an  Application 
for  Life  insurance: 
Under  the  above  head  appears  an  annotaton  to  the  case  of 

Metropolitan  Life  Ins.  Co.  v.  Quinn,  heretofore  reported  in  96 

Pacific  Reporter  62. 

18  Lawyers'  Reports  Annotated  (N.  S.),  362. 

Annotation — Unsuccessful  Attempt  to  Collect  Premium  as  Waiver 

of  Forfeiture: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
lies  V.  Mutual  Reserve  Life  Ins.  Co.,  heretofore  reported  in  21 
Insurance  Digest  173. 

18  Lawyers'  Reports  Annotated  (N.  S.),  902. 
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Annotation — What   Must  Be  Attached   in  Order  to  Satisfy   Re- 
quirement that  "Application"  Be  Attached  to  Policy: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
Langdeau  v.  John  Hancock   Mut.  Life  Ins.  Co.  heretofore  re- 
ported in  20  Insurance  Digest,  135. 

18  LAwyers'  Reports  Annotated  (N.  S.),  1190. 

Annotation — Acceptance  of  Premiums  as  Waiver  of  Provision  of 

Policy  as  to  Form  of  Receipt  Therefor: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Matthews  v.  Metropolitan  Life  Ins.  Co.,  heretofore  reported  in  21 
Insurance  Digest,  136. 

18  Lawyers'  Reports  Annotated  (N.  8.),  1219. 

Policy — Proposal  as  Basis  of  Contract— Absence  of  Signed  Pro- 
posal— Estoppel : 

The  wife  effected  with  an  insurance  company  a  policy  of  in- 
surance under  the  seal  of  the  company  upon  the  life  of  her  hus- 
band, therein  called  the  assured.  The  policy  was  expressed  to  be 
issued  intconsfderation  of  the  wife  having  signed  a  proposal,  such 
proposal  b^ing  the  bc^sis  of  the  contract,  and  it  being  stipulated 
that  if  the  proposaf  contained  any  untrue  statement  as  to  the 
state  of  health  of  the  assured  the  policy  should  be  void.  Upon 
the  death  of  the  assured  the  wife,  who  had  duly  paid  the  pre- 
miums, claimed  the  amount  insured.  The  company  resisted  the 
claim  on  the  ground  that  the  proposal  on  which  the  policy  had 
been  issued  contained  misrepresentations  as  to  the  assured's 
health.  At  the  hearing  before  justices  of  a  complaint  for  non- 
payment of  the  sum  insured  the  wife  satisfied  the  Justices  that  a 
proposal  produced  by  the  company  and  purporting  to  be  signed  by 
her  was  not  signed  by  her  or  with  her  authority,  and  she  further 
stated  that  no  proposal  at  all  had  been  signed  by  her  or  with  her 
authority.  Held,  That  the  company,  having  issued  the  policy  and 
received  the  premiums,  was  estopped  from  contending  that  in 
consequence  of  the  want  of  a  proposal  there  was  no  contract; 
that  the  mere  fact  that  the  wife,  instead  of  confirming  her  evi- 
dence to  the  disproof  of  the  proposal  put  forward  by  the  company, 
made  the  admission,  irrelevant  to  her  own  case,  that  there  had 
been  no  proposal  at  all,  did  not  prevent  her  from  taking  the  bene- 
fit of  that  estoppel;  and  that  the  company  was  liable  on  the 
policy. 

[Judgment  for  beneficiary  below.    Here  affirmed  against  com- 
pany.] 

Pearl  Life  Assur.  Co.  v.  Johnson  (Bng.  C.  A.); 
Same  v.  Greenhalgh: 

(19001   2  Kiner*s  Bench,  The  Law  Reports   (July  1, 
1909),   288. 

Policy— Place  of  Contract: 

A  New  York  company  issued  a  policy  to  the  insured,  who 
lived  in  Nebraska.  By  the  terms  of  the  policy  it  was  not  to 
become  effective  until  delivered  to  the  insured  while  in  good 
health  and  the  premium  paid.    The  policy  was  sent  from  New 
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York  to  the  agent,  in  Nebraska,  who  delivered  it  and  collected 
the  first  premium.  Held,  That  the  contract  was  a  Nebraska  con- 
tract, under  the  rule  of  law,  that,  where  the  parties  are  in  differ- 
ent Jurisdictions,  the  place  where  the  last  act  is  done  which  is 
necessary  to  give  validity  to  the  contract  is  the  place  where  the 
contract  is  entered  into. 

Same— Construction — Foreign  Laws: 

The  policy  was  issued  by  a  New  York  company;  there  was 
no  provision  that  the  New  York  laws  should  govern  it.  It  was 
subject  to  construction  under  the  Nebraska  laws  because  the  con- 
tract was  completed  there.  Held*  That  the  New  York  law  re- 
quiring written  notice  as  a  condition  to  forfeiture  for  non-pay- 
ment of  premiums  did  not  apply. 

Premium — Waiver — ^Authority  of  Agent: 

The  agent  of  an  insurance  company  cannot  by  oral  contract 
with  the  assured  waive  the  express  terms  of  the  policy  and  ex- 
tend the  time  for  a  premium  when  the  policy  provides  that  none 
of  its  terms  can  be  varied  nor  modified  nor  any  forfeiture  waived 
nor  premiums  in  arrears  received,  except  by  agreement  in  writ- 
ing signed  by  the  president,  vice  president,  secretary,  or  assis- 
tant secretary. 

[Judgment  for  company  below.  Here  affirmed  in  favor  of  com- 
pany.] 

McElroy  v.  Metropolitan  Life  Ins.  Co.  (Neb.  S.  C.) : 

122  Northwestern  Reporter  (July  31,  1909),  27. 

Agency  Contract — Commissions — Forfeiture: 

Where  the  contract  between  a  life  insurance  company  and 
an  agent  provided  that,  if  the  agent  should  engage  in  business  for 
any  other  company,  all  commissions  on  renewals  should  be  for- 
feited, and  the  agent  placed  business  with  other  companies,  his 
commissions  on  renewals  paid  thereafter  were  forfeited. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Herrick  v.  New  York  Life  Ins.  Co.  (Mass.  S.  J.  C.) : 

88  Northeastern  Reporter  (August  8,  1909),  1092. 

Pol  icy— "Warranty"— Forfeiture : 

A  warranty,  in  the  law  of  insurance,  is  not  matter  collateral 
to  the  contract,  stated  as  an  inducement  to  the  other  party  to 
enter  into  the  agreement,  as  a  representation  is,  but  is  parcel  of 
the  contract,  and,  in  the  absence  of  a  statute  to  the  contrary,  in- 
validates the  obligation  if  not  strictly  true^  even  though  the  thing 
warranted  does  not  aftect  the  risk. 

Same — Same — "Condition  Precedent": 

The  terms  "warranty"  and  "condition  precedent"  are  used  in- 
terchangeably in  insurance  law,  and  in  many  instances  an  insur- 
ance warranty  is  nothing  more  or  less  than  a  condition  precedent 
to  the  taking  effect  of  the  contract,  as  when  the  insured  warrants 
the  premium  will  be  paid  by  the  date  of  the  policy. 

Same — Misrepresentations — Materiality — Statute: 

Rev.  St.  Mo.  1899,  Sec.  789  (Ann.  St.  1906,  p.  3746),  provides 
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that  no  misrepresentation  made  in  obtaining  a  policy  of  life  insur- 
ance shall  be  deemed  material  or  render  the  policy  void  unless 
the  matter  misrepresented  shall  have  actually  contributed  to  the 
contingency  or  event  on  which  the  policy  has  become  due.  in- 
sured warranted  in  her  application  that  she  was  in  sound  health, 
and  the  policy  provided  that  no  claim  would  be  paid  unless  at 
the  date  thereof  insured  was  in  sound  health,  and  also  provided 
that  if  insured  should  die  in  one  or  more  years  after  such  date, 
and  all  premiums  had  been  paid,  etc.,  the  policy  should  be  incon- 
testable. Held,  That  the  statute  applied  to  the  conditions  and 
stipulations  in  the  policy  as  well  as  to  misrepresentations  in  the 
application,  and  hence  though  insured  was  not  in  sound  health 
when  the  policy  was  delivered,  it  was  not  thereby  avoided  unless 
such  ill  health  caused  or  contributed  to  her  death. 

Action  on  Policy — Cause  of  Death — Evidence: 

In  an  action  on  a  life  insurance  policy,  a  physician's  certifi- 
cate as  to  the  cause  of  death,  not  referred  to  in  the  proofs  of  loss, 
was  inadmissible. 

[Judgment  for  plaintiff  below.     Here  aflSrmed  against  com- 
pany.] 

Salts  V.  Prudential  Ins.  Co.  (St  Louis  C.  A.) : 

120  Southwestern  Reporter  (August  4,  1909),  714. 

Action  on  Policy — Suicide — Verdict: 

The  beneficiary  sued  on  a  policy  on  her  husband's  life,  by 
which  the  company  agreed  to  pay  $5,000  on  the  event  of  her  hus- 
band's death  unless  he  died  from  suicide  within  a  year,  when 
its  liability  was  limited  to  the  first  premium  amounting  to  $72 
and  interest.  The  sole  issue  tried  was  whether  deceased  came 
to  his  death  by  suicide.  The  jury  returned  a  verdict,  "We.  the 
jury,  in  the  above-entitled  action,  find  all  the  issues  in  favor  of 
plaintiff,  and  assess  her  damages  at  the  sum  of  $77."  Held,  That 
the  verdict  constituted  a  finding  that  the  insured  died  from  sui- 
cide, and  was  sufficient  to  sustain  a  judgment  for  the  beneficiary 
for  the  amount  stated. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Miles  V.  Penn  Mut.  Life  Ins.  Co.  (S.  D.  S.  C.) : 

122  Northwestern  Reporter  (August  6.  1909),  249. 

Statute — Salaries  of  Officers — Construction: 

Mo.  Laws  1907,  p.  315  (Act.  March  1, 1907),  regulating  the  sal- 
aries of  officers  of  life  insurance  companies,  and  providing  that 
the  insurance  commissioner  shall  not  issue  a  license  authorizing 
any  insurance  company  paying  a  salary  to  any  one  person  of 
more  than  $50,000  per  year  to  do  business  within  the  State,  ap- 
plies to  all  life  insurance  companies  doing  business  in  Missouri, 
as  well  as  those  which  should  thereafter  apply  for  a  license 
therefor. 

Same — Same — ^Title  of  Act: 

Mo.  Laws  1907,  p.  315  (Act  March  1,  1907),  is  entitled  "An 
Act  relating  to  the  salaries  and  compensation  of  officers  of  life 
insurance  companies."    Section  1  declares  that  no  domestic  in- 
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surance  company  shall  pay  a  salary  to  any  one  person  of  more 
than  $50,000,  unless  authorized  by  vote  of  the  board  of  direc- 
tors, and  section  2  declares  that  no  life  insurance  company  which 
pays  a  salary  or  compensation  for  services  of  more  than  $50,000 
per  annum  shall  be  licensed  to  do  business  within  the  State. 
Held,  That  section  2  was  in  the  nature  of  a  penalty,  and  that  the 
statute  was  not  therefore  objectionable  as  containing  a  double 
subject  not  expressed  in  the  title,  under  the  rule  that  any  matter 
germane  thereto  and  naturally  connected  with  the  subject  con- 
tained in  the  title,  is  sufficiently  covered  thereby. 

Same — Same— Construction : 

Mo.  Laws  1907,  p.  315  (Act.  March  1,  1907),  prohibiting  the 
issuance  of  a  license  to  insurance  companies  paying  a  salary 
greater  than  $50,000  to  any  one  person,  does  not  attempt  to  fix 
the  salaries  such  companies  may  pay,  nor  require  the  expul- 
sion of  any  company  from  the  State  paying  greater  salaries,  but 
merely  prohibits  the  granting  of  a  new  license  to  such  a  com- 
pany after  the  expiration  of  its  current  license. 

Foreign  Company — License— Nature: 

A  license  authorizing  an  insurance  company  to  do  business 
within  the  State  is  not  a  contract,  but  a  mere  grant  of  authority 
for  the  space  of  one  year. 

Same — Same— Refusal — Effect: 

The  only  effect  of  the  insurance  commissioner's  refusal  to 
renew  an  insurance  company's  license  to  do  business  within  the 
State  is  to  prevent  it  from  making  new  contracts,  or  transacting 
new  business,  in  the  State  after  the  expiration  of  its  current 
license,  being  without  effect  on  any  former  transaction. 

Same — Same — Amendment   or   Repeal   of  Statute — Constitution- 
ality: 

Statutes  providing  for  the  control  and  management  of  cor- 
porations doing  business  within  the  State,  and  licenses  issued 
pursuant  thereto,  are  not  contracts,  but  are  mere  police  regula- 
tions, which  may  be  am3nded  or  repealed  by  the  Legislature  at 
pleasure,  without  violating  any  right  of  corporations  previously 
licensed. 

Same — Same — Renewal — Refusal : 

That  a  foreign  insurance  company  had  invested  large  sums 
of  money  in  Missouri,  relying  on  a  license  previously  granted 
under  statutes  then  in  force,  did  not  prevent  the  insurance  com- 
missioner from  refusing  a  renewal  license  under  Mo.  Laws  1907, 
p.  315  (Acts  March  1,  1907),  forbidding  renewal  to  companies 
paying  salaries  to  any  one  officer  of  more  than  $50,000,  on  the 
theory  that  there  was  an  implied  contract  between  the  corpora- 
tion and  the  State;  the  insurance  commissioner  not  being  author- 
ized to  enter  into  any  contract,  express  or  implied,  but  to  issue  a 
license  only,  and  the  Legislature  being  without  power  to  con- 
tract away  the  police  power  of  the  State  inherent  in  and  insep- 
arable from  sovereignty,  except  so  far  as  released  in  the  federal 
Constitution. 
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Same — Same — Statute — Validity: 

Mo.  Laws  1907,  p.  315  (Acts  March  1,  1907),  prohibiting  the 
issuance  of  a  renewal  license  of  an  insurance  company  paying 
more  than  $50,000  per  annum  salary  to  any  one  person,  was  not 
objectionable  to  an  attempt  to  regulate  the  internal  affairs 
of  such  corporations,  but  was  a  valid  police  regulation  for  the 
protection  of  the  citizens  of  Missouri  accepting  insurance  in 
such  companies,  to  prevent  the  profligate  waste  of  assets. 

[Writ  of  mandamus  to  compel  Superintendent  of  Insurance 
to  issue  license  denied.] 

State  ex  rel.  Equitable  Life  Assur.  Soc.  of  U.  S.  v.  Vandiver, 
Ins.  Supt.  (Mo.  S.  C.)  ; 

State  ex  rel.  Metropolitan  Life  Ins.  Co.  v.  Vandiver; 

State  ex  rel.  Prudential  Life  Ins.  Co.  of  America  v.  Van- 
diver: 

121  Southwestern  Reporter  (August  18,  1909),  45.  68. 

Premiumt-^Payment — Evidence: 

Where,  in  an  action  on  a  life  policy,  the  company  claimed 
that,  though  it  had  issued  a  receipt  for  premiums,  the  same  had 
not  been  in  fact  paid,  but  that  insured  had  only  given  his  notes 
therefor,  the  admission  of  evidence  that  on  the  day  insured  re- 
ceived the  policy  and  the  receipt  he  had  $100  in  his  pocket  was 
error;  that  a  debtor  had  means  with  which  to  pay  not  being  evi- 
dence tending  to  show  that  he  did  pay. 

[Judgment  for  beneficiary  below.     Here  reversed  in  favor  of 
company.] 

Fidelity  Mut.  Life  Ins.  Co.  v.  Satterfleld  (Ala.  S.  C.) : 

50  Southern  Reporter  (August  21.  1909).  188. 


Beneficiary — Insurable  Interest — ''Estate" — Statute: 

Rev.  St.  111.  C.  73,  Sec.  238,  relating  to  life  insurance  compa- 
nies, among  other  things,  provides  that  no  such  company  can 
issue  a  policy  "upon  a  life  in  which  the  beneficiary  named  has 
no  insurable  interest."  Held,  That  a  policy  made  payable  to 
Insured's  estate  as  beneficiary  was  valid  within  the  meaning  of 
the  statute. 

[Judgment  for  plaintiff.] 

Qarfinkle  v.  Alliance  Life  Ins.  Co.: 

140  Rl.  App.,  380. 

Application — Intoxicanta— "Occaslonar': 

A  life  policy  was  issued  on  an  application  wherein  insured 
stated  that  he  had  no  daily  habit  as  to  the  use  of  liquor,  but 
took  an  occasional  drink  of  whisky,  and  that  he  had  always 
been  in  the  habit  of  so  doing.  Insured  drank  more  or  less  fre- 
quently for  weeks  at  a  time,  or  not  at  all.  His  intervals  for 
drinking  were  not  regular.  He  was  never  so  intoxicated  as  to  be 
incapable  of  doing  business.  Held,  That  insured's  statements  in 
the  application  were  not  willfully  and  intentionally  false.  A 
recovery  on  the  policy  was  authorized,  the  word  "occasional" 
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meaning  occurring  more  or  less  frequently,  but  not  at  fixed  or 
regular  intervals. 

[Judgment  for  plaintiff  below.  Here  affirmed  against  com- 
pany.] 

Aris  V.  Mutual  Life  Ins.  Ck).  of  N.  Y.  (Wash.  S.  C.) : 

103  Pacific  Reporter  (Augtist  23,  1909).  50; 

38  Insurance  Law  Journal  (September,  1909),  968. 

Policy — Beneficiary — Contingent  Interest: 

A  policy  issued  to  a  wife  on  the  life  of  her  husband,  to  be 
paid  to  her  if  living  at  the  death  of  her  husband,  otherwise  to 
her  children,  gives  to  the  wife  only  a  contingent  interest  which 
terminates  on  her  death  in  the  lifetime  of  the  husband  when 
the  children  become  the  beneficiaries,  and  her  assignment,  with 
the  husband's  consent,  gives  to  the  assignee  no  greater  interest 

Assignment  of  Policy — Rights  of  Assignee: 

The  statutes  permitting  a  married  woman  to  take  out  in- 
surance on  the  life  of  her  husband,  authorizing  her  to  assign  the 
policy  if  she  has  no  children,  and  subsequently  authorizing  her 
to  assign  the  policy  in  any  event  with  the  consent  of  the  hus- 
band, do  not  permit  a  married  woman  to  assign  her  children's 
interest  in  the  policy,  and  a  married  woman  assigning,  with  the 
consent  of  her  husband,  a  policy  on  the  husband's  life,  to  be 
paid  to  her  if  living  at  the  husband's  death,  otherwise  to  her 
children,  assigns  only  her  interest  in  the  policy  which  ter- 
minates on  her  death  during  the  lifetime  of  the  husband. 

Same — Same — Estoppel : 

A  wife  took  out  a  policy  on  the  life  of  her  husband,  to  be 
paid  to  her  if  living  at  his  death,  otherwise  to  her  children.  The 
policy  was  assigned.  The  assignee  after  the  wife's  death,  in 
the  lifetime  of  the  husband,  requested  the  company  to  issue  a 
paid-up  policy.  Before  this,  the  policy  had  lapsed  for  non- 
payment of  premiums.  The  company  agreed  to  issue  a  paid-up 
policy  on  the  assignee  surrendering  the  policy,  which  he  did. 
The  policy  contained  no  provision  for  a  paid-up  policy.  HelcU 
That  the  company  was  not  estopped  from  asserting  that  the 
assignee  had  no  interest  in  the  policy;  estoppel  arising  only 
when  the  conduct  of  the  person  estopped  is  fraudulent  in  its  na- 
ture or  unjust  in  its  results. 

[Judgment  for  company  below.  Here  affirmed  in  favor  of  com- 
pany.] 

Hagerman  v.  Mutual  Life  Ins.  Co.  of  N.  Y.  (Colo.  S.  C.) : 

103  Paciflc  Reporter  (August  23,  1909).  276; 

38  Insurance  Law  Journal  (September,  1909),  967. 

Bankruptcy— Exemption — Statute— Construction: 

Mass.  Rev.  Laws  1902,  Ch.  118,  Sec.  73,  provides  that:  "Bv- 
ery  policy  of  life  insurance  made  payable  to  or  for  the  benefit  of 
a  married  woman  or  after  its  issue  assigned,  transformed,  or 
in  any  way  made  payable  to  a  married  woman  or  to  any  person 
in  trust  for  her  or  for  her  benefit,  whether  procured  by  herself, 
her  husband,  or  by  any  other  person,  shall  inure  to  her  separate 
use  and  benefit,  and  to  that  of  her  children,  subject  to  the  pro- 
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visions  of  this  section  relating  to  premiums  paid  in  fraud  of 
creditors/*  provided  that  subject  to  the  statutes  of  limitations, 
the  amount  of  any  premiums  for  said  insurance  paid  in  fraud 
of  creditors,  with  interest  thereon,  shall  inure  to  their  benefit 
from  the  proceeds  of  the  policy.  The  sole  question  is  whether 
a  paid-up  endowment  life  insurance  policy  taken  out  by  the  in- 
sured and  transferred  by  him  to  his  wife  by  a  voluntary  assign- 
ment comes  within  the  provision  of  this  act.  Held,  That  when 
construed  in  the  light  of  the  history  of  the  legislation,  applies 
to  a  paid-up  endowment  life  policy,  taken  out  by  insured  and 
transferred  by  him  to  hip  wife,  and  the  trustee  in  bankruptcy  of 
insured  can  only  recover,  subject  to  the  statute  of  limitations, 
premiums  paid  in  fraud  of  creditors,  for  only  to  the  extent  to 
which  funds  have  been  withdrawn  from  the  estate  for  the  pay- 
ment of  premiums  can  insurance  on  the  life  of  the  debtor  operate 
to  the  prejudice  of  his  creditors. 

Same — Same — Same — ^Validity: 

Mass.  Rev,  Laws  1902,  Ch.  118,  Sec.  73,  which  enables  the 
husband  and  father  to  provide  for  his  wife  and  children  by 
insurance  on  his  life,  subject  only  to  have  premiums  paid  in 
fraud  of  creditors  within  the  statutory  period  of  limitation  inure 
to  their  benefit  out  of  the  proceeds  of  the  insurance,  proceeds  on 
the  theory  that  the  interests  of  one's  wife  and  children  in  his 
life  and  his  duty  to  make  reasonable  provisions  for  their  support 
are  not  wholly  subordinate  to  the  claims  of  his  creditors,  and  is 
valid,  for  one's  life  is  no  part  of  the  assets  of  his  estate,  and 
nothing  is  taken  from  his  creditors  by  an  insurance  on  his 
life  in  favor  of  his  wife,  or  by  the  assignment  to  her  of  a  policy 
on  his  life,  except  where  premiums  are  paid  in  fraud  of  creditors. 

[Judgment  against  trustee  below.   Here  affirmed  against  trus- 
tees.] 

Bailey  v.  Wood  et  al.  (Mass.  S.  J.  C.) : 

89  Northeastern  Reporter  (August  24,  1909),  147. 


Assignment — Rights  of  Creditors — Statute: 

Mass.  Rev.  Laws  1902,  Ch.  118,  Sec.  73,  provides  that:  "Ev- 
ery policy  of  life  insurance  made  payable  to  or  for  the  benefit 
of  a  married  woman  or  after  its  issue  assigned,  transferred,  or 
in  any  way  made  payable  to  a  married  woman  or  to  any  person  in 
trust  for  her  or  for  her  benefit,  whether  procured  by  herself,  her 
husband,  or  by  any  other  person,  shall  inure  to  her  separate  use 
and  benefit,  and  to  that  of  her  children,  subject  to  the  provisions 
of  this  section  relating  to  premiums  paid  in  fraud  of  creditors." 
Subject  to  the  statute  of  limitations,  the  amount  of  any  premiums 
for  said  insurance  paid  in  fraud  of  creditors,  with  interest 
thereon,  shall  inure  to  their  benefit  from  the  proceeds  of  the 
policy.  The  policies  were  taken  out  by  W,  and  were  payable  to 
him,  his  executors,  administrators  or  assigns.  Subsequently 
they  were  assigned  to  his  wife  and  daughter.  Held,  That  the 
policies  were  within  the  statute,  and  that  the  assignees  were 
entitled  to  the  proceeds  of  the  policy  less  sums  for  premiums 
paid  in  fraud  of  creditors.  To  such  sums,  with  interest  thereon, 
the  creditors  are  entitled. 
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Bankruptcy — "Money   Paid   in    Fraud  of  Creditors" — Sufficiency 
of  Compiaint: 

A  bill  by  a  trustee  In  bankruptcy,  which  alleges  that  the 
bankrupt  assigned  a  life  policy  to  his  wife,  that  the  bankrupt  was 
insolveiit  at  the  time  and  on  the  dates  of  the  payment  of  all  pre- 
miums on  the  policy,  and  that  he  paid  the  premiums  in  fraud  of 
his  creditors,  etc.,  states  a  cause  of  action  for  the  recovery  of 
"premiums  paid  in  fraud  of  creditors,"  within  Mass.  Rev.  Laws 
1902,  Ch.  118,  Sec.  73. 

Same — Right  to  Proceeds  of  Policy — Statute  Construed: 

Mass.  Rev.  Laws  1902,  Ch.  118,  Sec.  73,  providing  that  every 
life  policy  made  for  the  benefit  of  a  married  woman,  or  after 
its  issue  transferred  to  a  married  woman,  shall  inure  to  her 
separate  benefit,  provided  that,  subject  to  the  statute  of  limita- 
tion, the  amount  of  any  premiums  for  the  insurance,  paid  in  fraud 
of  creditors,  shall  inure  to  their  benefit  from  the  proceeds  of  the 
policy,  etc.,  gives  to  the  wife  the  proceeds  of  insurance  on  a 
husband's  life,  originally  made  for  her  benefit  or  subsequently 
transferred  to  her,  whether  or  not  the  husband  was  insolvent  at 
the  time  of  the  transfer,  and  gives  the  creditors  the  benefit  of 
premiums  paid  by  the  husband  when  insolvent,  subject  to  the 
statute  of  limitations,  and  money  paid  by  an  insolvent  as  pre- 
miums on  a  life  policy  inuring  to  the  benefit  of  a  third  per- 
son as  a  gift  is  "money  paid  in  fraud  of  creditors";  and  this 
is  true,  irrespective  of  the  question  whether  or  not  the  third 
person  is  his  wife. 

Same — Same— Action  by  Trustee: 

A  trustee  in  bankruptcy  may  sue  the  bankrupt's  wife  and 
daughter,  to  whom  life  policies  were  assigned  by  the  bankrupt, 
to  determine  the  right  to  proceeds  on  the  policies  on  their  ma- 
turity, based  on  the  bankrupt's  payment  of  premiums  in  fraud  of 
creditors,  though  the  interests  of  the  assignees  under  the  policies 
are  contingent;  for  the  right  of  the  trustee  is  within  Mass.  Rev. 
Laws  1902,  Ch.  159,  Sec.  3,  CI.  7,  authorizing  creditors'  bills,  not- 
withstanding Bankr.  Act  July  1,  1898,  Ch.  541,  Sec.  70,  30  Stat. 
565  (U.  S.  Comp.  St  1901,  p.  3451),  relating  to  the  surrender 
value  of  life  policies  payable  to  the  bankrupt,  or  his  estate,  or 
personal  representative,  for  the  assignees  held  the  policies  free 
from  the  power  of  the  bankrupt,  without  their  consent,  to  sur- 
render 'them,  and  free  from  claims  of  creditors,  except  for  the 
amount  of  premiums  fraudulently  paid. 

Same — Same — Same — Parties : 

In  a  suit  by  the  trustee  in  bankruptcy  against  the  bank- 
rupt's wife  and  daughter,  to  whom  life  policies  were  assigned 
by  the  bankrupt,  to  determine  the  amount  of  premiums  paid  by 
the  bankrupt  in  fraud  of  creditors,  within  Mass.  Rev.  Laws  1902, 
Ch.  118,  Sec.  73,  the  insurer  is  not  a  necessary  party,  and  the 
bankrupt  may  either  join  the  company  as  a  party  defendant  or 
protect  himself  by  giving  it  a  written  notice  as  provided  in 
the  statute. 

Same — ^Assignment  of  Policy — Validity — Statute: 

Mass.  Rev.  Laws  1902,  Ch.  118,  Sec.  73,  provides  that,  where 
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a  life  policy  is  effected  by  any  person  on  his  own  life  in  favor  of 
a  person  other  than  himself  having  an  insurable  interest  therein, 
the  lawful  beneficiary  thereof  is  entitled  to  its  proceeds  against 
the  creditors,  subject  to  claims  for  premiums  fraudulently  paid, 
etc.,  and  further,  that  every  policy  of  life  insurance  assigned, 
transferred  or  made  payable  to  a  married  woman  after  its 
issue,  shall  be  exempt  from  creditors.  One  took  out  a  fifteen- 
year  policy  on  his  life  payable  to  his  estate.  He  assigned  it  to 
an  unmarried  sister,  and  on  her  death  the  interest  that  passed 
under  the  assignment  passed  to  him  as  her  sole  heir.  There- 
after he  transferred  the  policy  to  an  unmarried  daughter  of 
full  age  and  a  member  of  his  family.  The  policy  matured,  and 
the  daughter  collected  it  Held*  That  the  transfer  to  the  daugh- 
ter was  void  as  against  insured's  creditors  within  the  meaning 
of  the  statute. 

Samte— Same — Rights  of  Creditors: 

The  bankrupt  assigned  a  fifteen-year  life  policy  to  his  daugh- 
ter absolutely,  provided  she  survived  him.  Held,  That  the  Imnk- 
nipt  still  had  a  contingent  interest  in  the  proceeds  which  he, 
as  against  his  creditors,  could  not  give  away. 

[Demurrer  to  bills  of  trustee  overruled  below.    Here  affirmed.] 
Bailey  v.  Wood  et  al.  (Mass.  S.  J.  C.) : 

89  Northeastern  Reporter  (Aufirust  24.  1909),  149. 

Mutual    Company^-Policy^-Modification— Atsessmentt: 

Where  a  contract  of  insurance  provides  for  assessments  upon 
death  upon  surviving  members  according  to  graduated  assess- 
ment rates  as  determined  by  the  respective  ages  of  the  members 
and  the  number  of  certificates  in  force  at  Insured's  death,  and  the 
table  of  rates  terminates  at  the  age  of  60  years  with  a  maxi- 
mum rate  of  $2.68,  the  company  cannot  modify  its  contract  so 
as  to  fix  increased  rates  for  subsequent  insurance  up  to  65 
years  increasing  the  rate  on  the  prior  contract  to  a  rate  above 
$2.68  after  60  years. 

[Judgment  for  plaintiff.] 

Harrison  v.  Hartford  Life  Ins.  Co.  (N.  Y.  S.  C.  Sp.  Tr.) : 

118  New  York  Supplement  (September  6,  1909),  491. 

Policy— Assignment— Vested  Interest: 

The  policy  was  payable  to  the  children  of  the  insured,  if 
living  at  her  death,  otherwise  to  insured's  executors,  adminis- 
trators or  assigns.  Previous  to  her  death  the  insured  made  an 
assignment  of  the  policy.  Held,  That  the  children  had  a  vested 
interest  in  the  policy  payable  to  them,  and  the  assignment  by 
their  mother  was  ineffectual  as  to  them. 

Same— Change  of  Beneficiary — Validity: 

The  policy  stipulated  that  a  change  of  beneficiaries  could  be 
made  by  giving  "written  notice  to  the  company  at  its  head  office; 
such  change  to  take  effect  on  the  endorsement  of  the  same  on 
the  policy  by  the  company."  No  such  notice  was  given  to  the 
company.  Held,  That  the  interest  of  beneficiaries,  originally 
named,  can  be  divested  In  favor  of  other  beneficiaries  only  in 
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the  manner  provided  by  the  policy  for  such  change;  so  that,  the 
method  provided  by  the  policy  for  change  of  beneficiaries  not 
being  pursued  in  any  respect,  an  instrument,  in  form  simply  an 
assignment,  signed  by  insured,  to  whose  estate  the  policy  was 
payable  only  if  her  children,  the  beneficiaries,  did  not  survive 
her,  which  was  not  the  case,  could  not  change  the  beneficiaries. 

Same — Same — Failure  of  Company  to  Contest  Claim: 

The  rights  of  parties  between  themselves  as  to  the  proceeds 
of  a  life  policy,  depending  on  whether  there  was  a  change  of 
beneficiaries,  are  not  afPected  by  the  insurance  company  not  con- 
testing the  question  of  change  of  beneficiary,  but  admitting  its 
liability  to  some  one. 

[Judgment  for  beneficiaries.] 

Sullivan  et  al.  v.  Maroney  et  al.  (N.  J.  C.  Ch.) : 

73  Atlantic  Reporter  (September  9,  1909),  842. 

Policy^Marriage  Contract— Aiteratlon^Righta  of  Beneficiary: 

At  the  time  deceased,  who  died  intestate,  entered  into  a 
marriage  contract  he  held  $3,000  insurance  in  Royal  Arcanum. 
This  he  dropped  and  took  two  policies  of  $2,500  each  in  the  Can- 
ada Life.  In  the  presence  of  his  father  as  a  witness  he  changed 
the  notarial  copy  of  the  marriage  contract  so  far  as  to  read  "5,- 
000"  instead  of  "3,000"  and  Canada  Life"  instead  of  "Royal  Arca- 
num." Heldf  That  widow  was  entitled  to  insurance  as  it  had 
been  identified  beyond  doubt. 

[Judgment  for  widow.] 

Re  Roger: 

14  O.  W.  R.,  267; 

29  Canadian  Law  Times  (September,  1909),  873. 

Policy — Beneficiary — Vetted  Interest: 

The  North  American  Life  Assurance  Company,  with  head 
office  at  Toronto,  issued  a  policy  on  life  of  M,  payable  to  his 
mother  should  his  death  occur  within  the  investment  period 
thereof,  otherwise  to  his  estate.  The  mother  predeceased  her 
son  within  the  investment  period,  dying  intestate.  Held,  That 
the  proceeds  of  the  policy  went  to  the  estate  of  the  mother,  and 
that  the  insurance  being  payable  within  and  subject  to  the  law 
of  Manitoba,  the  administrator  must  distribute  the  proceeds  in 
accordance  with  that  law. 

[Judgment  for  representatives  of  original  beneficiary.] 
Re  McGregor: 

10  W.  L.  R.; 

W  Canadian  Law  Times  (September,  1909).  873. 

Policy — Claim  by  Assignee — Fraudulent  Representations  of  As- 
sured in  Application — Sickness  at  Time  of  Application: 
Action  on  a  life  insurance  policy,  dismissed  on  the  grounds 
that  insured  had  made  misrepresentations  as  to  other  insurance, 
state  of  her  health  and  cause  of  death  of  other  members  of  her 
family.  The  insurance  was  not  genuine  in  favor  of  insured,  but 
rather  obtained  so  that  plaintiff  might  give  same  to  his  creditors 
as  collateral  security. 

Dupere  v.  London: 

6  E.  L.  R..  232; 

29  Canadian  Law  Times  (September,  1909),  878. 
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Contract  of  Insurance — Reinsurance — Breach  of  Contract: 

The  defendant  company  issued  two  policies  on  the  life  of  W. 
Later  it  entered  into  an  agreement  with  the  P.  company,  whereby 
its  risks  were  reinsured  in  that  company.  W.  protested  against 
this  action,  and  brought  suit  for  damage  for  breach  of  contract. 
Held,  That  a  contract  of  life  insurance  carries,  with  it  the  impli- 
cation that  the  insurance  company  shall  continue  its  business 
and  keep  on  hand  the  funds  required  by  law  during  the  term  of 
the  policy,  and  failure  of  the  company  to  do  so  is  a  breach  of 
the  contract 

Same — Same — Same — Sufficiency  of  Complaint: 

In  an  action  against  a  life  insurance  company  by  a  policy- 
holder, a  complaint  alleging  the  issuance  of  the  policy,  the  mak- 
ing by  defendant  company  of  an  agreement  with  another  com- 
pany to  reinsure  all  outstanding  policies,  including  plaintiff's,  and 
the  transfer  and  assignment  by  defendant  company  of  the  assets 
representing  its  legal  reserve  on  such  policies  and  all  other 
assets  to  such  other  company,  showed  a  repudiation  of  its  obli- 
gations and  a  breach  of  its  contract,  and  stated  a  cause  of  action. 

Same — Same — Same — Same : 

In  an  action  against  a  company  for  breach  of  contract  in 
reinsuring  its  risks  in  another  company,  it  was  not  necessary 
that  the  plaintiff  should  allege  that  the  defendant  company  failed 
to  exact  ample  security  from  the  reinsuring  company  for  the  due 
performance  of  its  contract  of  reinsurance. 
[Judgment  for  plaintiff.] 
Wolfe  V.  Washington  Life  Ins.  Co.  (N.  Y.  S.  C,  Sp.  Tr.) : 

118  New  York  Supplement  (September  27,  1909),  699. 

Annotation^! nsurable  Interest  of  Adult  Child  in  Life  of  Parent: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
Woods  V.  Riner  (Admr.),  reported  in  113  S.  W.,  79. 

19  X-awyera*  Reports  Annotated  (N.  S.),  233. 

Annotation — Effect  of  Legislation  Limiting  Cost  of  New  Insurance 

on  Existing  Contracts  with  Agents: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Boswell  V.  Security  Mut.  Life  Ins.  Co.,  reported  in  86  N.  E.,  532. 
19  Lawyers*  Reports  Annotated  (N.  S.),  946. 

Action  for  Damages — instructions — Conformity  to  Issues: 

In  an  action  to  recover  for  having  induced  plaintiff  by  fraudu- 
lent misrepresentations  to  take  out  certain  life  policies,  where 
the  Court  submitted  the  issue  whether  the  company  falsely  rep- 
resented that  under  the  policies  plaintiff  would  be  repaid  all 
premiums  with  interest  at  the  end  of  ten  years,  an  instruction 
that  if  plaintiff,  after  he  was  told  by  another  that  the  policies 
were  worthless,  reported  such  fact  to  the  company's  agent,  who 
told  him  the  policies  were  as  good  as  gold,  the  Jury  should  answer 
the  issue  in  the  affirmative,  was  erroneous  in  being  inapplicable 
to  the  issue  submitted,  in  that  it  did  not  require  a  finding  whether 
the  company  falsely  represented  that  plaintiff  would  receive  back 
premiums  paid. 

1009-18 


Digitized  by 


Google 


194  Digest  of  insurance  Cases.        [voi^xxu 

Same — Same— Erroi^^ubsequent  I  nstructions: 

In  an  action  for  damages  for  having  induced  plaintiff  to  take 
out  life  policies  by  fraudulent  misrepresentations,  where  the  first 
issue  submitted  was  whether  the  company  falsely  represented 
that  plaintiff  would  be  repaid  his  premiums  with  interest  at  the 
end  of  ten  years,  error  in  an  instruction  as  being  inapplicable  to 
the  issue  submitted,  that  if  plaintiff  told  the  company's  agent 
that  another  had  stated  that  the  policies  were  worthless,  and 
the  agent  replied  that  they  were  as  good  as  gold,  the  Jury  should 
affirm  the  issue,  was  not  cured  by  a  subsequent  instruction  that, 
if  the  agent  told  plaintiff  the  policies  were  as  good  as  gold  and 
he  would  get  what  was  promised  him,  they  should  answer  the 
first  issue  **Tes,"  and,  if  such  statement  quieted  plaintiff's  appre- 
hension, they  should  find  that  the  misrepresentation  was  not 
waived,  as  neither  instruction  directed  the  jury's  attention  to  the 
issues  submitted,  which  was  the  falsity  of  the  representations. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Jones  V.  Life  Ins.  Co.  of  Virginia  (N.  C.  S.  C.) : 

65  Southeastern  Reporter  (October  16,  1909).  602. 

Policy — Beneficiary — Vetted  interest: 

The  interest  of  a  person  designated  as  beneficiary  of  an  in- 
dustrial life  policy  is  a  vested  property  right,  subject  to  the 
terms  of  the  policy,  construed  as  applying  to  such  vested  right 

Same — Change  of  Beneficiary — Sufficiency: 

The  policy  was  payable  to  insured's  executors  or  adminis- 
trators. It  provided  for  change  of  beneficiary  by  endorsement 
of  such  change  on  the  policy  by  the  company.  An  application  for 
change  was  made  in  this  instance,  but  was  not  accompanied  by 
the  policy,  nor  was  the  change  ever  endorsed  on  the  policy.  Held* 
That  the  practice  of  the  subordinate  officers,  who  received  and 
forwarded  the  notice  of  change  of  beneficiary,  in  not  forwarding 
the  policy  for  the  company's  endorsement,  will  not  avail  to 
change  the  beneficiary,  and  divest  the  right  of  the  representa- 
tives of  the  insured  to  the  payment  expressly  provided  for  in  the 
policy. 

Same— Gift— Validity: 

A  gift  may  be  made  of  a  policy  payable  to  the  representa- 
tives of  insured,  as  of  other  choses  in  action. 

[Bill  of  interpleader  by  company.    Finding  for  administratrix.] 
Metropolitan  Ins.  Co.  v.  Clanton  et  al.  (N.  J.  C.  of  Ch.) : 
73  AtlanUc  Reporter  (October  21,  1909),  1052. 

Policy — Payment  of  Premium — Grace: 

Where  a  life  policy  provides  that,  after  payment  of  the  first 
premium,  30  days*  grace  shall  be  allowed  on  subsequent  pre- 
miums, and  insured  died  after  paying  the  first  premium,  without 
paying  the  second,  and  within  30  days  after  it  became  due,  his 
failure  to  pay  the  second  premium  within  the  days  of  grace  did 
not  authorize  a  forfeiture  of  the  policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Gottlieb  V.  Abraham  Lincoln  Mut.  Life  Ins.  Co.  (Pa.  S.  C.) : 
73  Atlantic  Reporter  (October  21,  1909),  1057. 
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Premium    Note — Forfeiture   for    N on-Pay ment^Extended    insur- 
ance: 

A  premium  note  provided  for  forfeiture  except  as  to  the 
right  to  the  surrender  value,  or  paid-up  policy  which  might  be 
provided  for  in  the  policy  or  by  statute.  Held,  That  the  policy 
having  provided  for  extended  insurance  as  one  of  the  surrender 
values,  the  non-payment  of  the  note  did  not  bar  Insured's  right 
to  extended  insurance. 

Policy — Non-Forfeiture  Provision — "Indebtedness": 

A  policy  provided  that  if  any  subsequent  premium  was  not 
paid,  and  the  policy  was  not  surrendered,  the  Insurance,  after 
repayment  of  any  •indebtedness,"  would  be  extended  without 
request  or  demand  for  a  term  specified  in  an  accompanying  table. 
A  premium  note  provided  that  in  settlement  of  any  claim  or 
benefit  under  the  policy  before  the  note  should  become  fully 
paid  the  amount  thereof  should  be  deducted  from  the  amount 
otherwise  payable  by  the  company.  Held*  That  the  term  "indebt- 
edness," as  used  In  such  non-forfeiture  provision,  did  not  include 
premium  notes. 

Same— Same — Extended  Insurance: 

A  non-forfeiture  provision  In  a  policy  provided  that  if  any 
subsequent  premium  was  not  paid,  and  the  policy  was  not  sur- 
rendered, the  insurance  should  be  extended  without  request  or 
demand  therefor  for  the  amount  of  its  face  during  the  term 
specified  in  the  attached  table,  payable  only  If  the  insured  died 
within  the  term,  and  that  at  the  end  of  which  time  if  the  in- 
sured was  living,  the  policy  should  terminate.  Held,  That,  on 
insured's  failure  to  pay  a  subsequent  premium,  he  had  a  vested 
right  to  extended  insurance,  without  demand  or  act  on  his  part, 
in  accordance  with  the  table  for  a  term  specified  therein. 

Accord  and  Satisfaction — Liquidated  Debt: 

Under  the  rule  that  accord  and  satisfaction  applies  only  In 
cases  where  the  amount  due  is  in  dispute  or  unliquidated,  the 
acceptance  by  insured  of  less  than  one-third  of  the  cash  value  of 
his  policy  during  his  life,  both  the  cash  value  and  extended 
Insurance  value  being  fixed  by  the  policy,  did  not  constitute  an 
accord  and  satisfaction. 

Compromise — ^Validlty^lncapacity  of  Insured: 

Insured,  while  mentally  Incapable  of  attending  to  business, 
was  falsely  notified  by  the  insurance  company  that  he  had  failed 
to  avail  himself  of  the  provisions  of  his  policy  for  non-forfeiture, 
and  that  it  was  no  longer  In  force,  when.  In  fact,  he  was  entitled 
to  extended  insurance,  which  would  have  carried  the  policy  be- 
yond the  date  of  his  death.  The  letter  containing  such  informa- 
tion inclosed  a  check  for  $10.70,  stating  that  it  was  the  full  cash 
surrender  value  of  the  policy,  when,  in  fact,  the  surrender  value 
was  more  than  twice  that  sum.  Held,  That  Insured's  acceptance 
of  the  check  did  not  constitute  an  available  compromise  and  set- 
tlement. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
New  York  Life  Ins.  Co.  v.  Van  Meter's  Admr.  (Ky.  C.  A.) : 
121  Northwestern  Reporter  (October  27.  1909),  438. 
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Premiums — Agency  Contract — Rebate — Burden  of  Proof: 

Where  defendant  insurance  company,  when  it  issued  a  policy 
to  the  decedent,  issued  on  another  application  an  agency  con- 
tract providing  for  compensation,  contingent  on  the  compansr's 
business  in  the  state,  and  authorizing  deduction  of  commissions 
apportioned  from  the  premiums  on  the  policy,  and  there  was  no 
other  evidence  to  show  that  the  transaction  was  an  attempt  to 
evade  the  anti-rebate  law,  Uie  policy  would  not  be  held  invalid 
at  the  instance  of  the  insurance  company;  the  burden  of  proof 
being  on  it  to  establish  the  invalidity  of  a  contract  with  reason- 
able certainty. 

Same — Same — Same — Defense : 

That  an  insurance  agency  contract  providing  for  a  deduction 
of  premiums  was  an  attempt  to  evade  the  anU-rebate  law  was 
not  available  to  the  insurance  company  as  a  defense  to  a  life 
policy  contemporaneously  issued,  in  so  far  as  rebates  thereunder 
had  been  paid,  and  the  contract  had  become  executed,  as  an  exe- 
cuted contract  by  which  rebates  are  given,  does  not  render  the 
policy  void. 

Same — ^Application  of  Credits  in  Hands  of  Company: 

A  policy  provided  for  the  annual  payment  of  $156.10  pre- 
mium or  a  specified  amount  semi-annually  or  quarterly;  the  lat- 
ter rate  being  $41.35.  In  connection  therewith  an  agency  con- 
tract was  executed  entitling  the  insured  to  a  pro  rata 
proportion  annually  for  seven  years  of  all  premiums  paid 
for  the  ensuing  ten  years  on  business  written  within  the  state 
to  be  apportioned  annually  within  60  days  after  January  Ist  of 
each  year  and  paid  30  days  after  the  anniversary  date  of  the 
contract.  On  two  occasions  commissions,  though  not  due,  had 
been  deducted  from  the  premium  at  maturity  and  paid  in  that 
manner.  Thereafter  insured  attempted  to  pay  his  premium  quar- 
terly, deducting  the  entire  commission  credit,  and  was  informed 
that,  when  this  was  done,  only  one-fourth  of  the  commissions 
could  be  credited  on  each  quarterly  payment;  defendant  requir- 
ing $10.95  additional  to  balance  the  quarterly  premium.  Held, 
That  the  Insured  by  paying  this  amount  was  entitled  to  save  a 
forfeiture  of  the  policy  on  the  assumption  that  the  credit  would 
be  used  to  prevent  a  forfeiture  under  the  rule  that  it  is  the 
duty  of  an  insurance  company  to  apply  money  due  from  it  to 
insured  presently  payable  on  his  premium  likewise  payable,  if 
necessary  to  prevent  a  forfeiture,  especially  where  from  pre- 
vious transactions  insured  had  a  right  to  rely  on  such  application. 

Waiver — i  ntent — Presumption : 

Where  a  reasonable  inference  from  the  whole  situation  be- 
tween parties  in  contractual  relations  is  that  one  with  knowl- 
edge, actual  or  constructive,  has  waived  a  claim  of  right  and 
relying  thereon  has  acted  accordingly,  an  effectual  intent  to 
waive  is  generally  implied,  regardless  of  whether  there  was  an 
actual  or  express  intent  to  waive,  or  even  if  there  was  an 
actual  but  undisclosed  intent  to  the  contrary,  whether  there  is 
an  element  of  estoppel  or  not. 

Same — Forfeiture — ^Application  for  Reinstatement: 

Where  insured  misunderstood  his  contract  and  supposed  it 
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had  lapsed  when  he  applied  for  reinstatement,  and  this  the  com- 
pany knew,  such  application  was  not  a  waiver  of  his  right  to 
object  to  a  forfeiture. 

[Judfirment  for  company  below.    Here  reversed  a^rainst  company.] 
McNaughton  v.  Des  Moines  Life  Ins.  Co.  (Wis.  S.  C.) : 
122  Northwestern  Reporter  (October  29,  1909),  764. 

Premium — Lapse — ^Waiver: 

If  the  holder  of  a  policy  of  life  insurance  sends  to  the  com- 
pany on  the  day  the  premium  is  due  a  check  in  payment  thereof, 
and,  when  the  check  is  presented  at  bank,  payment  is  refused 
because  of  lack  of  funds  to  the  credit  of  the  drawer,  the  com- 
pany, although  it  has  delivered  the  premium  receipt  to  the  in- 
sured, may,  by  taking  the  proper  steps,  repudiate  the  transaction 
for  the  legal  fraud  resulting  from  the  insured's  having  sent  a 
check  without  having  in  bank  the  funds  to  meet  it,  and  may  en- 
force a  lapse  of  the  policy  for  non-payment  of  premium.  But  if 
the  company,  in  such  a  case,  after  notice  that  the  check  has  been 
dishonored,  retains  it,  and,  instead  of  repudiating  the  transaction 
by  returning  the  check  and  demanding  back  its  receipt,  insisted  on 
the  insured's  paying  it  after  the  date  on  which  the  policy  would 
otherwise  have  lapsed,  a  waiver  of  the  punctual  payment  of  the 
premium  in  cash  results.  If  the  insurance  company  accepts  and 
retains  a  note,  check,  or  other  interest-bearing  obligation  for  the 
premium,  the  policy  will  not  be  held  to  be  lapsed  or  forfeited  for 
non-payment  of  premium,  even  though  the  note  or  other  obliga- 
tion is  not  paid  at  maturity,  unless  there  is  an  express  provision 
in  the  policy  providing  that  a  failure  to  pay  any  such  obligation 
at  maturity  shall  result  in  a  lapsing  or  a  forfeiture  of  the  insur- 
ance. Prima  facie  liability  to  pay  interest  is  regarded  as 
the  only  penalty  for  failure  to  meet  at  maturity  an  ordinary  in- 
debtedness. 

Policy — Extended  Insurance — Rights  of  Beneficiary: 

Where  a  policy  of  life  insurance  provides  that  after  three 
full  premiums  have  been  paid,  if  the  policy  should  lapse  for  non- 
payment of  a  subsequent  premium,  the  insured  should  have  the 
privilege  within  six  months  thereafter  of  surrendering  the  policy 
and  taking  his  choice  of  a  sum  of  money  in  cash  or  a  paid-up  life 
policy  for  a  slightly  larger  sum  or  extended  insurance  for  the 
full  face  of  the  policy  for  a  stated  term  of  years  (the  exact  fig- 
ures being  set  out  in  a  table  annexed);  Held,  That  the  privi- 
lege so  extended  the  insured  is  not  a  mere  gratuity  personal  to 
the  insured  alone,  but  is  a  property  right  which  on  his  death  may 
survive  to  his  beneficiary. 

Same — Same — Time  within  Which  Option  IMust  Be  Exercised: 

So  long  as  the  person  insured  lives,  time  is  of  the  essence 
of  the  contract,  and  his  choice  as  to  which  option  he  will  take 
must  be  exercised  within  the  six  months  after  a  lapse  occurs, 
or  it  is  ended  as  to  him  and  as  to  the  beneficiary,  but,  if  he  dies 
after  a  lapse  and  before  the  expiry  of  the  six  months,  time  is  no 
longer  of  the  essence  as  against  the  beneficiary. 

Same— Same — Death  of  Insured: 

Provisions  of  the  policy  relating  peculiarly  to  the  contlnua- 
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lion  of  the  insurance  risk  are  inapplicable  and  immaterial  when 
the  policy  has  been  converted  into  a  death  claim  by  the  insured's 
having  died. 

Same— Same — Same : 

Upon  the  death  of  the  insured  within  six  months  of  a  lapse 
(in  a  case  when  the  extended  insurance  would  have  run  beyond 
that  period),  the  beneficiary  is  entitled  to  hold  and  sue  upon  the 
original  policy  as  a  death  claim  against  the  company  for  the  full 
amount  of  its  face  value. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Veal  V.  Security  Mut.  Life  Ins.  Co.  (Ga.  C.  A.) : 

65  Southeastern  Reporter  (October  23,  1909),  714. 

Contract — ^Application   to   Absorbed    Company — IMiastatements — 

Forfeiture: 
•  The  insured  held  a  policy  in  the  company.  This  company 
was  later  absorbed  by  the  defendant  company.  The  policy  is- 
sued by  the  defendant  company  as  a  substitute  for  that  issued  by 
the  other  company  expressly  stated  that  it  was  based  on  the  ap- 
plication made  for  the  first  policy.  Held,  That  the  application  be- 
came a  part  of  the  contract  with  the  defendant  company,  afid 
false  statements  that  would  have  rendered  the  first  policy  void 
also  rendered  the  last  policy  void. 

Contract  of  Merger — ^Acquiescence  of  Beneficiary — Estoppel: 

Where  the  beneficiary  accepted  the  policy  in  the  defendant 
company  issued  as  a  substitute  for  the  policy  issued  by  the  first 
company,  and  where  he  brought  suit  to  enforce  the  same,  he  could 
not  set  up  that  the  contract  between  the  two  companies  on  which 
his  right  to  a  policy  in  the  company  sued  was  based  was  either 
irrelevant  or  for  any  reason  void.  The  court,  therefore,  did 
right  in  admitting  the  application,  and  also  in  admitting  in  evi- 
dence the  contract  of  merger  between  the  two  companies. 

Application — Misstatements — Forfeiture: 

The  applicant  stated  that  she  was  63  years  old,  sound  physi- 
cally, and  not  suffering  from  any  disease.  As  a  matter  of  fact, 
she  was  past  60  years  old,  and  suffered  from  cancer.  Heldt  That 
these  representations  were  material  to  the  risk,  and  their  falsity 
avoided  the  policy. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 
Maddox  v.  Southern  Mut.  Life  Ins.  Assn.  (Ga.  C.  A.): 
65  Southeastern  Reporter  (October  30,  1909),  789. 

Agency  Contract — Discrimination — Statute: 

The  company,  to  induce  the  writing  of  a  policy,  executed  a 
special  agency  contract  creating  the  insured  a  member  of  a  body 
of  policyholders  within  the  state,  not  to  exceed  300  in  number, 
under  the  terms  of  which  the  insured  was  to  get  a  reduced  pre- 
mium in  consideration  of  him  sending  to  the  company  a  list  of 
names  of  persons  whom  he  deemed  insurable.  Held,  That  such 
a  contract  was  a  discrimination  within  the  meaning  of  N.  C.  Rev. 
St.  1908,  Sec.  4775,  prohibiting  insurance  companies  from  grant- 
ing special  favors  to  policyholders  of  the  same  class. 
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Same — Same — Same— Rights  of  Policyholder: 

The  plaintiff  became  a  policyholder  and  at  the  same  time 
was  made  a  special  agent,  whereby  for  services  in  sending  names 
of  persons  he  deemed  to  be  insurable,  his  policy  was  to  become 
self-sustaining  after  six  years.  This  agreement  was  a  discrimi- 
nation within  the  meaning  of  N.  C.  Rev.  St.  1908,  Sec.  4775.  This 
action  is  for  damages  for  failure  of  the  company  to  carry  out 
its  agreement.  The  plaintiff  urges  that  the  statute,  as  expressed, 
only  forbids  the  company  and  its  agents  from  making  the  con- 
tract in  question,  and,  having  been  passed  for  the  protection  of 
policyholders,  an  insurant  seeking  to  recover  on  such  a  contract 
is  not  considered  as  in  pari  delicto,  and  for  that  reason  should 
be  allowed  to  recover.  Held,  That  when  the  action  is  to  enforce 
a  contract  entirely  executory,  and  the  same  is  directly  forbidden 
by  the  law,  a  recovery  would  be  subversive  of  the  very  public 
policy  on  which  the  statute  was  designed  and  intended  to  up- 
hold. 

Same— Same — Same^Construction : 

Rev.  St  N.  C.  1908,  Sec.  4775,  prohibiting  discrimination  be- 
tween policyholders  of  the  same  class,  though  enacted  for  the 
protection  of  policyholders  included  within  such  protection,  the 
general  body  of  policyholders  who  would  suffer  by  the  enforce- 
ment of  special  agency  contracts  under  which  a  particular  class 
is  afforded  special  benefits,  and  not  those  who  have  entered  into 
such  forbidden  agreements  and  are  receiving  profits  thereby. 

[Judgment  for  plaintiff  below.    Hert  affirmed  against  company.] 
Smathers  v.  Bankers'  Life  Ins.  Co.  (N.  C.  S.  C.)  : 

65  Southeastern  Reporter  (October  30,  1909),  746. 

Annotation — Right  of  Insurance  Company  in  Making  Payment  of 
Proceeds  of  Life  Policy,  to  Rely  on  Clause  Giving  Company 
Option  as  to  Payee,  and  Making  Receipt  Conclusive  Evidence 
of  Payment  to  Proper  Person: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Smith  V.  Metropolitan  Life  Ins.  Co.  of  N.  Y.,  reported  in  71 

Atlantic  Rep.,  11. 

20  Lawyers'  Reports  Annotated  (N.  S.),  928. 

Application — Misstatements — Estoppel : 

An  insurance  company  is  estopped  to  set  up  misrepresenta- 
tions in  the  application  as  a  defense  to  suit  on  the  policy  where 
it  had  knowledge  of  the  facts  with  respect  to  which  the  mis- 
statements were  made. 

Husband  and  Wife — insurable  interest^Dlvorce: 

The  fact  that  a  decree  of  divorce  orders  the  husband  to  pay 
the  wife  alimony,  gives  her  an  insurable  interest  in  the  hus- 
band's life,  which  will  continue  at  least  during  the  time  alimony 
is  payable  under  the  decree. 

Beneficiary — Change  of  Designation: 

Under  an  ordinary  life  policy,  the  right  of  the  insured  to 
change  the  beneficiary  does  not  exist,  except  as  permission  to 
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make  such  change  is  given  hy  the  terms  of  the  policy,  and  then 
only  upon  substantial  compliance  with  such  policy  provisions. 

Husband  and  Wife— Divorce— Effect: 

A  decree  of  divorce  in  no  way  effects  the  rights  of  the  di- 
vorced wife  in  a  policy  of  insurance  on  her  husband's  life. 

[Judgment  for  wife.] 

Begley  v.  Miller: 

137  ni.  App..  278. 

Policy— I ncontestabie  Clause— Suicide: 

An  incontestable  clause  in  a  policy  does  not  preclude  the 
defense  of  suicide,  where  the  suicide  clause  is  a  part  of  the 
contract  to  pay,  providing  how  much  shall  be  payable  in  the 
event  of  suicide. 

[Judgment  for  plaintiff.] 

North  American  Union  v.  Trenner: 

188  ni.  App.,  186. 

Non-Payment  of  Premiums — Forfeiture — Estoppel: 

Estoppel  to  Insist,  after  the  death  of  the  insured,  upon  a 
forfeiture  for  non-payment  of  premiums,  arises  where  knowl- 
edge is  brought  to  the  company  by  reason  of  notice  to  its  agent 
that  the  insured  is  relying  upon  the  continued  existence  of  the 
insurance. 

Same— Waiver— Evidence : 

Letters  of  the  agent  of  the  company,  apparently  treating 
the  policy  as  in  force,   are  admissible  upon   the   question   of 
waiver  of  forfeiture  for  non-payment  of  premiums. 
[Judgment  for  plaintift.] 
Union  Cent.  Life  Ins.  Co.  v.  Burnett: 
136  111.  App..  187. 

State  Regulation — Statutes — Repeal: 

The  act  of  the  Illinois  Legislature  of  June  22,  1893,  entitled 
''An  act  to  incorporate  companies  to  do  the  business  of  life  or 
accident  insurance  on  the  assessment  plan,*'  does  not  repeal  by 
implication  or  otherwise  the  act  of  June  19,  1891,  entitled  "An 
act  to  prevent  abuses  and  unjust  discriminations." 

Same — Same — Construction : 

All  insurance  companies  doing  business  in  Illinois,  including 
those  organized  on  the  assessment  plan,  pursuant  to  the  act  of 
June  22,  1893,  are  subject  to  the  provisions  of  the  act  of  June 
19,  1891,  prohibiting  unjust  discrimination. 

Same— Same — Same : 

This  act  does  not  authorize  the  imposition  of  a  penalty  for 
each  violation. 

[Judgment  for  plaintiCL] 

People  V.  United  States  Life  E2ndowment  Co.: 

148  m.  App.,  517. 
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Application — ^Warri^ntie»— insertions  by  Agent: 

Answers  or  alleged  answers  written  into  an  application  by 
an  agent,  deputed  to  secure  members,  inserted  long  after  the 
signature  of  the  applicant,  do  not  constitute  warranties. 

Same — Same — Construction : 

The  following  answer:  "i  ♦  ♦  ♦  have  no  injury  or  dis- 
ease which  will  tend  to  shorten  life;  am  now  in  good  health" — 
being  in  the  present  tense,  is  not  a  warranty  against  past  in- 
juries or  diseases. 

[Judgment  for  plaintiff.] 

Maloney  v.  North  American  Union: 

143  HI.  App.»  615. 

Policy — Possession  by  Applicant — Presumption: 

Possession  of  a  policy  by  an  applicant  raises  a  presumption 
tliat  the  policy  has  been  delivered  and  accepted,  yet  such  pre- 
sumption may  be  rebutted  by  showing  that  such  applicant  was 
permitted  to  take  the  policy  merely  to  examine  it,  and  deter- 
mine, after  such  examination,  whether  or  not  he  would  accept  it. 
Richardson  v.  Northwestern  Mut.  Ldfe  Ins.  Co.: 

143  111.  App.,   279. 

Action  on  Agency  Contract— Pleading— >Election  of  Remedies: 

Plaintiff  sued  on  an  agency  contract  and  set  up  two  causes  of 
action:  (1)  For  the  breach  of  the  contract;  and  (2)  for  the  labor 
performed  and  for  the  money  expended  by  him  for  the  defendant. 
The  company  claimed  that  it  was  prejudiced  by  the  refusal  of  the 
trial  court  to  compel  the  agent  to  elect  which  of  the  two  causes 
of  action  he  would  proceed  on.  Held,  That  the  facts  of  the  so- 
called  second  cause  of  action  were  inserted  for  the  sole  purpose 
of  claiming  damages  for  labor  and  services  in  the  event  that  no 
binding  contract  should  be  found  to  have  been  made  by  the  par- 
ties, as  alleged.  The  agent,  at  the  conclusion  of  his  affirmative 
case,  discontinued  as  to  these  allegations,  and  apprised  the  com- 
pany that  he  stood  on  the  contract  and  its  alleged  breach  by  the 
company.  There  was  nothing  to  mislead  the  company  or  to  inter- 
fere with  its  defense  to  the  agent's  demands. 

Agency  Contract— Termination: 

The  agency  contract  provided  that  it  might  be  terminated  by 
the  company  if  the  agent  failed  "to  comply  with  any  of  the  condi- 
tions, duties  and  obligations  *  *  *  or  to  conduct  his  business 
in  a  satisfactory  manner."  It  was  not  alleged  in  answer  nor  was 
it  shown  in  evidence  that  the  agent  had  not  complied  with  the 
terms  and  conditions  of  the  contract.  Held,  That  under  these 
circumstances  the  company  cannot  assert  that  it  had  a  right  to 
terminate  the  contract  under  this  provision. 

Same— Breach — Damages— Future  Profits: 

The  agent  claimed  future  profits  as  part  of  damages  for 
breach  of  contract  by  the  company.  The  company  claimed  that 
such  future  profits  were  not  elements  of  damage  as  they  were 
speculative  and  uncertain.    Held,  That  damages  recoverable  for 
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breach  of  contract  must  be  reasonably  certain,  and  future  pecuni- 
ary damages,  such  as  loss  of  profits,  which  can  be  inferred  with 
reasonable  certainty,  are  recoverable,  though  they  may  be  some- 
what contingent. 

Same — Same--Same— Same : 

Future  profits  may  be  recovered,  in  an  action  for  breach  of 
contract,  where  the  parties  must  have  reasonably  anticipated  such 
result  at  the  time  the  contract  was  entered  Into,  if  there  is  suffi- 
cient evidence  to  furnish  a  legitimate  basis  for  their  determina- 
tion. 

Same — Same — Same— Same : 

R  contracted  to  act  as  district  agent  of  the  defendant  insur- 
ance company  for  10  years,  and  invested  his  money  in  the  busi- 
ness with  a  view  to  enlarging  it  during  the  rest  of  the  contract 
period.  The  evidence  showed  the  amount  of  business  done  the 
first  two  years,  and  that  the  prospects  for  doing  a  future  business 
were  good,  and  that  in  all  reasonable  probability  he  would  have 
done  an  increased  business  during  the  succeeding  eight  years  if 
the  company  had  not  terminated  the  contract  Held*  That  future 
loss  of  profits  from  the  contract  were  shown  with  reasonable  cer- 
tainty, so  that  R  could  recover  therefor. 

Same — Same — Same — Set-OfF: 

Where  the  insurance  company  discharged  a  district  insurance 
agent  employed  for  a  term  of  years,  so  as  to  destroy  the  business 
such  agent  had  built  up,  it  was  not  entitled  to  set-off  what  such 
agent  had  earned  by  other  employment  after  such  breach,  against 
damages  for  future  profits. 

[Judgment  for  agent  below.    Here  affirmed  against  company.] 
Richey  v.  Union  Cent.  Life  Ins.  Co.  (Wis.  S.  C.) : 

122  Northwestern  Reporter  (November  19,  1909),  1080. 
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Policy—- Declarations  of  Insured — Res  Gestae: 

The  beneficiary  brought  this  action  on  a  life  policy  Issued  by 
a  fraternal  society.  The  society  defended  on  the  grounds  that 
Insured  had  made  false  statements  as  to  the  condition  of  her 
health  at  the  time  of  the  application.  Held*  That  declarations  of 
the  insured  are  not  admissible  in  evidence  to  establish  her  con- 
dition of  health  at  the  time  the  application  was  made»  unless 
they  were  made  so  near  the  time  of  the  application  and  so  closely 
related  thereto  as  to  so  characterize  some  act  or  fact  respecting 
her  then  condition  as  to  be  a  part  of  the  res  gestae. 

Same — Same — Same : 

Where  such  declarations  are  not  a  part  of  res  gestae,  such 
declarations  are  nevertheless  admissible  to  prove  knowledge  of 
the  insured  of  the  falsity  on  her  part  of  the  statements  in  the  ap- 
plication concerning  her  health. 

[Judgment  for  plaintiff  below.    Here  affirmed  in  favor  of  plain- 
tiff.] 

Johnson  v.  Fraternal  Reserve  Assn.  (Wis.  S.  C.) : 

117    Northwestern    Reporter     (November    10,    1908), 
1019. 

Acceptance  of  Cert ificate^Presumpt ion: 

Where,  in  an  action  on  a  mutual  benefit  certificate,  issued  in 
lieu  of  a  prior  certificate,  it  appeared  that  it  contained  conditions 
not  prescribed  by  the  prior  certificate,  so  that  an  acceptance  of  it 
was  necessary,  and  the  evidence  showed  that  it  was  found  among 
the  private  papers  of  the  member,  a  finding  that  he  had  accepted 
the  certificate  was  warranted,  there  being  nothing  to  show  that  a 
written  acceptance  was  required. 

[Judgment  for  company  below.    Here  reversed.] 
Wood  et  al.  v.  Brotherhood  of  American  Yeomen  (Iowa 
S.  C.) : 

117    Northwestern    Reporter    (November    17,    1908). 
1123. 

By-Laws — Delivery  "in  Person": 

An  applicant  for  admission  in  a  mutual  benefit  society  had 
been  initiated  and  had  paid  all  dues  and  assessments,  but  be- 
cause of  an  error  in  the  benefit  certificate  it  had  not  been  deliv- 
ered in  person  to  applicant,  as  required  by  the  by-laws  of  the  so- 
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ciety,  but  had  been  returned  to  the  sovereign  camp  for  correc- 
tion. Held,  That  although  there  had  been  no  delivery  "in  per- 
son" to  the  applicant,  the  acts  of  the  society  constituted  a  suffi- 
cient delivery  to  establish  the  society's  liability. 

Same — Same— ^Manual  PoMeMion'': 

Delivery  "in  person"  is  not  synonymous  with  "manual  pos- 
session/' and  does  not  require  that  the  certificate  be  actually 
placed  in  the  hands  of  the  insured,  but  was  merely  intended  to  re- 
quire a  delivery  to  insured  himself  and  not  to  another  for  him. 

Same — initiation — Estoppel : 

Where  a  mistake  was  found  in  the  certificate  of  member- 
ship of  a  mutual  benefit  society,  and  the  initiation  was  allowed 
to  proceed  with  knowledge  of  such  mistake,  the  society  is 
estopped  to  question  the  regularity  of  such  initiation. 

[Judgment  for  association  below.    Here  reversed  against  associa- 
Uon.] 

O'Neal  V.  Sovereign  Woodmen  of  the  World  (Ky.  C.  A.) : 

113  Southwestern  Reporter  (November  26.  1908),  52. 

Breach  of  Contract — Estoppel : 

A  mutual  insurance  company,  with  power  to  amend  its  by- 
laws and  to  readjust  rates  of  premiums,  adopted  a  by-law  in- 
creasing premiums.  The  by-law  was  passed  in  good  faith,  to 
maintain  the  solvency  of  the  company.  Four-fifths  of  the  policy- 
holders complied  with  it  Insured  and  the  beneficiary  in  a  policy 
knew  that  the  company  was  operating  on  the  theory  that  the  by- 
law was  valid,  and  made  payments  without  objection  for  four 
years.  Held,  That,  though  the  passage  of  the  by-law  was  a  repudia- 
tion of  the  contract  assumed  by  the  company,  insured  and  the 
beneficiary  kept  the  contract  alive  by  paying  the  premiums,  and 
they  could  not  thereafter  claim  the  benefit  of  the  breach. 

Same — Same— Election  to  Bring  Suit — Estoppel: 

A  mutual  company  passed  a  by-law  re-rating  the  premium  of 
one  class  of  policies  issued  by  it.  Insured  who  held  one  of  these 
policies  was  duly  notified  of  the  change,  but  took  no  heed,  and 
continued  the  payment  of  premium  as  specified  In  his  policy. 
Four  years  after  the  passage  of  the  by-law  the  insured  found 
out  in  a  letter  from  the  company  thaV  under  the  by-law  his 
policy  would  be  scaled  down.  He  then  denied  the  validity  of  this 
by-law  and  claimed  the  contract  rescinded  and  sued  the  com- 
pany for  the  present  value  of  the  policy.  HeJdf  That  to  take  ad- 
vantage of  a  breach  of  contract,  the  insured  should  have  made 
a  prompt  election  to  do  so,  and  failure  to  so  elect  for  a  period 
of  four  years  was  cause  for  estoppel. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 
Voss  V.  Northwestern  Nat.  Life  Ins.  Co.  (Wis.  S.  C.) : 

118  Northwestern  Reporter  (December  1,  1908),  212. 

Certificate— Cancellation^lnjunctlon — Jurisdiction: 

The  insured,  a  resident  of  Texas,  sought  to  enjoin  the  asso- 
ciation, a  Missouri  corporation,  from  canceling  a  certificate  on  the 
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insured's  life.  The  injunction  was  granted  and  on  appeal  it  was 
held  that  such  a  judgment  was  not  good  because  it  could  only 
operate  in  personam,  and  the  only  way  of  enforcing  it  would  be 
by  an  attachment  of  the  body  of  the  officers,  and  the  infliction  of 
punishment,  and  that  such  was  not  within  the  judicial  province 
of  the  courts  of  that  State. 

Same — Same— Consent  of  Insured: 

Cancellation  of  a  certificate  by  a  mutual  benefit  society,  with- 
out the  consent  of  the  insured,  he  having  fully  performed  his  part 
of  the  contract,  will  not  terminate  or  relieve  the  society  from 
liability  thereon. 

Same — Same^Remedies: 

On  the  alleged  termination  of  a  policy  by  insurer  insured  in 
general  may  tender  the  premiums  when  due,  wait  till  the  policy 
matures,  and  then  sue  for  the  benefits,  or  when  notified  that  the 
association  has  elected  to  forfeit  the  policy,  may  acquiesce  and 
sue  for  damages,  or  he  may  institute  proceedings  to  have  the 
issue  as  to  whether  or  not  the  policy  has  been  in  fact  forfeited, 
or  is  still  in  force,  judicially  determined. 

Same— Same^Foreign  Company — Jurisdiction : 

The  fact  that  the  association  is  a  corporation,  domiciled  in 
another  state,  does  not  deprive  a  court  of  equity  in  Texas  of 
jurisdiction  of  a  suit  to  determine  whether  a  policy  has  been 
in  fact  forfeited  or  is  still  in  force,  and  to  pass  a  decree  determin- 
ing the  status  of  the  parties  thereto. 

[Decree  for  complainant  below.    Here  reversed  and  dismissed.] 
Royal  Fraternal  Union  v.  Lundy  (Texas  C.  C.  A.): 

113  Southwestern  Reporter  (December  2,  1908),  185. 

By-Law — Beneficiary : 

A  by-law  which  limits  the  blood  relations  entitled  to  be 
named  as  beneficiaries  under  a  fraternal  benefit  certificate  to 
first  cousins,  excluding  second  cousins,  is  valid. 

Same — Same — Change  of  Beneficiary: 

Where  a  member  seeks  to  make  a  change  of  beneficiaries, 
undertaking  to  designate  a  number  of  beneficiaries  to  participate 
in  the  fund,  some  of  whom  are  not  legally  entitled  to  be  named  as 
beneficiaries  under  the  by-laws  of  the  order  issuing  the 
certificate,  a  change  will  not  be  deemed  to  have  been  affected 
in  favor  of  any  of  the  persons  sought  to  be  substituted  as  bene- 
ficiaries, and  the  original  beneficiary  will  be  awarded  |he  fund. 

Same — Same — Same : 

If  a  member  has  done  all  that  he  is  required  by  law,  by  the 
by-laws  of  the  order,  and  by  the  certificate  issued  to  him  to  effect 
a  change  of  beneficiaries,  a  change  sought  to  be  effected  by  him, 
if  legal,  will  be  deemed  to  have  been  accomplished,  notwithstand- 
ing the  by-laws  and  certificate  have  not  been  fully  complied  with 
through  the  fault  of  the  order  issuing  the  certificate. 

[Judgment  in  favor  of  original  beneficiary.] 

Flannery  v.  Gleason: 

133  III.  App..  398. 
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Annotation — Effect  of  Hon«8t  Mistake  In  Answer  as  to  Health  of 

insured.  Warranted  by  Him  to  be  True: 

llDder  the  above  head  appears  an  annotation  to  the  case  of 
Supreme  Lodge  K.  &  L.  of  H.  v.  Payne,  heretofore  reported  in 
21  Insurance  Digest,  244. 

15  Lawyers'  Reports  Annotated  (N.  S.),  1277. 

Railroad  Relief  Association— Contract — Disability: 

Railway  employes  only  were  permitted  to  join  the  relief  de- 
partment of  the  defendant  company,  an  institution  organized  to 
pay  disability  benefits  to  members.  The  contract  for  benefits 
provided:  "The  word  'disability'  shall  be  held  to  mean  physical 
inability  to  work."  Held,  That  the  words  "physical  inability  to 
work"  mean  inability  to  perform  such  labor  as  the  injured  mem- 
ber was  engaged  in  at  the  time  of  his  injury,  or  similar  labor 
which  would  enable  him  to  earn  wages  equally  as  remunerative. 

Same — Same — Same : 

Under  the  provisions  of  such  contract,  if  an  injured  member 
of  the  relief  department  recovers  so  that  he  is  able  to  perform 
such  work  as  is  contemplated  in  the  contract,  or  similar  work 
equally  as  desirable  and  remunerative,  then  the  obligation  of  the 
defendants  to  pay  disability  benefits  ceases.  But  recovery  suffi- 
cient to  enable  him  to  earn  much  smaller  wages  at  some  other 
employment,  or  employment  procured  through  the  charity  or  in- 
dulgence of  friends  or  relatives,  when,  in  fact,  he  has  not  recov- 
ered from  his  disabilities,  is  insufficient  to  release  defendants. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Keith  V.  Chicago,  B.  &  Q.  R.  Co.  et  al.  (Neb.  S.  C.) : 

116   Northwestern   Reporter  (July  14,  1908),  956; 
70  Albany  Law  Journal  (September,  1908).  286. 

By-Laws — Reinstatement — Written  Appiication — ^Waiver: 

If  the  rule  of  a  fraternal  association  requiring  applications 
for  reinstatement  to  be  in  writing  had  been  disregarded  for  some 
time,  to  the  association's  knowledge,  and  a  member  had  been  led 
to  suppose  that  it  was  not  essential,  his  reinstatement  was  valid, 
though  the  application  was  verbal. 

Same — Same — Same — Same : 

The  by-laws  required  a  written  application,  payment  of  all 
arrearages  and  a  physician's  certificate,  as  condition  precedent 
to  reinstatement.  The  insured  complied  with  all  these  require- 
ments except  the  written  application.  It  was  shown  that  there 
were  no  blank  applications  for  reinstatement  obtainable.  Held* 
That  it  was  a  question  for  the  jury  whether  or  not  the  association 
abrogated  the  rule  requiring  such  application  to  be  in  writing. 

Reinstatement — Condition  Precedent — Current  Premium: 

A  fraternal  association  member's  reinstatement  was  not 
vitiated  by  his  failure  to  pay  a  rate  for  the  current  month,  where 
he  had  the  whole  month  in  which  to  pay  it  and  such  payment 
was  not  required  by  the  rules  as  a  condition  for  reinstatement 

Same — Neglect  of  Local  Record  Keeper — Agency: 

So  far  as  a  deceased  member's  reinstatement  in  a  beneficiary 
association  was  a  result  of  the  default  or  neglect  of  the  local 
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record  keeper,  such  keeper  was  the  association's  and  not  the 
member's  representative,  and  the  association  can  not  escape  lia- 
bility on  a  life  certificate  because  of  such  default  or  neglect. 

Same — Local  Record  Keeper — Interested  Witness: 

The  credibility  of  a  beneficial  association's  local  record  keep- 
er as  a  witness  in  an  action  on  a  life  certificate  involving  the 
validity  of  a  member's  reinstatement  was  for  the  Jury,  he  being 
an  interested  witness,  within  the  rule  relating  to  such  witnesses. 
[Judgment  for  company  below.    New  trial  granted  plaintiff.] 
Lounsbury  v.  Knights  of  Maccabees  of  the  World  (N.  Y.  S. 
C.  App.  Div.) : 

112  New  York  Supplement  (December  7,  1908),  921. 

By-Law — Prohibited  Occupation — "Engaged  In": 

The  by-laws  of  the  order  provided,  among  other  things,  that 
if  any  member  ''engaged"  in  the  sale  of  intoxicating  liquors,  he 
should  stand  suspended  from  participating  in  the  benefit  funds 
of  the  order.  The  insured,  who  held  two  certificates  in  the  or- 
der, furnished  the  funds  and  became  a  co-partner  with  his  son  in 
the  saloon  business.  It  was  shown  that  insured  took  no  active 
part  in  the  business,  only  having  his  money  invested  in  it.  In  a 
suit  on  the  certificate  it  was  held  that  the  words  "engaged  in," 
as  used  in  the  by-laws,  implied  an  active  interest  and  that  the 
investment  of  money  in  such  a  business  was  not  within  the  mean- 
ing of  the  by-law. 

Same — Conatruction  of  Terms: 

If  a  condition  in  an  insurance  policy  is  susceptible  of  two 
Interpretations,  it  should  receive  that  which  is  most  favorable  to 
insured,  since  the  company  is  responsible  for  the  language  used 
in  the  policy. 

[Judgment  for  plaintiff  below.  Here  affirmed  against  company.] 
Graves  v.  Knights  of  the  Maccabees  of  the  World  (N.  Y. 
S.  C,  App.  Div.) : 

112  New  York  Supplement  (December  7,  1908),  948. 

Certificate — By-Laws — Nature  of  Contract: 

The  benefit  certificate  was  payable  to  the  wife  of  insured 
and  she  died  before  him.  It  was  necessary  to  resort  to  the  soci- 
ety's by-laws  to  determine  the  beneficiary.  The  society,  by  rea- 
son of  this,  contended  that  the  contract  was  changed  from  a 
written  to  an  oral  contract,  and  under  the  statute  of  limitations 
there  could  be  no  recovery.  Held*  That  the  admission  of  the  by- 
laws to  determine  the  beneficiary  did  not  change  the  nature  of 
the  contract  within  the  statute  of  limitations. 

Action     on     Certificate  —  Deceased      Beneficiaries  —  Necessary 

Parties: 

The  father  and  mother  of  insured  were  entitled  to  partici- 
pate in  the  benefits  of  the  certificate  as  heirs  of  the  insured 
after  the  death  of  insured's  wife,  who  had  been  named  as  bene- 
ficiary. The  father  and  mother  both  died  after  the  death  of 
insured,  but  before  the  action  was  commenced.  Where  suit  was 
brought  by  the  other  heir  the  society  contended  that  the  admin- 
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istrator  of  the  father  and  mother  should  have  heen  Joined  as 
plaintiff.  Held,  That  they  were  not  necessary  parties  to  the 
action. 

Subordinate  Lodge— Agency — Power  to  Waive  By-Laws: 

The  subordinate  lodge  of  a  mutual  benefit  society  is  the 
agent  of  the  supreme  lodge  and  may  waive  forfeiture  or  suspen- 
sion of  a  member  upon  failure  to  pay  assessments  and  dues 
promptly. 

Payment  of  Premium — Custom — ^Waiver  of  Forfeiture: 

The  insured  had  sometimes  made  payment  of  his  assess- 
ments during  the  month  when  due,  and  sometimes  several  days 
after  they  were  due,  but  they  were  always  accepted  and  credited 
by  the  lodge  officer  whose  duty  it  was  to  receive  and  forward 
them.  Heldf  That  the  custom  of  the  lodge  in  receiving  after  due 
assessments  would  warrant  a  finding  of  prompt  payment  and 
that  the  right  of  forfeiture  was  waived. 

Severance  of  Membership— Sufficiency: 

The  society  claimed  that  the  insured  had  severed  his  mem- 
bership with  the  order.  The  evidence  showed  that  he  attempted 
to  have  the  certificate  made  payable  to  a  creditor,  which  could 
not  be  done  under  the  by-laws.  Held.  That  this  was  not  sufficient 
to  establish  a  severance  of  membership. 

Same — Evidence: 

In  an  action  on  a  mutual  benefit  certificate,  evidence  that  a 
creditor  of  insured  sent  a  check  to  the  society  for  the  last  assess- 
ment, after  insured's  death,  which  the  society  returned  only  after 
hearing  of  the  death,  was  admissible,  not  to  show  a  new  con- 
tractual relation  between  insured  or  his  beneficiaries  and  the 
society,  but  to  show  that  the  society  did  not  at  that  time  regard 
the  certificate  as  having  been  forfeited. 

[Judgment  for  plaintiffs  below.    Here  affirmed  against  company.] 
Jones  et  al.  v.  Supreme  Lodge  K.  of  H.  (111.  S.  C.) : 

86  Northeastern  Reporter  (December  18,  1908),  191. 

Payment  of  Assessments^-By-Laws — Custom— Estoppel: 

The  by-laws  of  a  fraternal  benefit  association  provided  that 
if  the  assessments  were  not  paid  on  or  before  the  fifth  day  of 
the  following  month,  the  member  would  stand  suspended,  and  a 
written  application,  with  a  written  health  certificate,  were  neces- 
sary to  reinstatement.  The  insured  had  failed  to  pay  her  assess- 
ments until  the  12th  day  of  the  month.  She  was  ill  at  the  time 
and  died  the  following  day.  In  an  action  on  the  certificate  the 
beneficiary  claimed  that  the  association  was  estopped  by  its  con- 
duct In  accepting  overdue  assessments  to  assert  forfeiture.  Held. 
That  a  fraternal  benefit  association  will  not  be  permitted  to 
assert  a  forfeiture  because  assessments  were  not  paid  at  the 
time  stated  in  the  by-laws,  where  by  the  adoption  of  a  custom 
or  the  course  of  its  conduct  it  had  led  the  insured  members 
honestly  to  believe  that  the  assessments  may  be  paid  and  will 
be  received  at  times  other  than  those  specified  in  the  rules. 

[Judgrment  for  plaintiff  below.    Here  affirmed  against  company.] 
Triple  Tie  Benefit  Assn.  v.  Wood  (Kansas  S.  C.) : 
98  Pacific  Reporter  (December  21.  1908),  219. 
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Fraternal  Society — Construction: 

The  Modem  Woodmen  of  America,  organized  under  the  laws 
of  Illinois,  is  not  a  life  insurance  company  within  the  laws  of 
Missouri,  but  is  a  fraternal  beneficiary  society. 

Suicide — Proofs  of  Death — Weight  as  Evidence: 

Proofs  of  death,  furnished  by  the  beneficiary  in  a  benefit 
certificate,  as  required  by  its  terms,  are  prima  facie  evidence  of 
the  facts  therein  stated,  including  the  fact  of  the  suicide  of  the 
member,  and  are  conclusive,  unless  the  beneficiary  shows  that 
the  statements  made  therein  were  erroneous,  or  were  given 
through  mistake.  * 

Same — Same — Same : 

Proofs  of  death,  furnished  by  a  beneficiary  in  a  benefit  cer- 
tificate, which  recite  that  the  member's  death  resulted  from 
morphine  poisoning,  are  conclusive  on  the  fact  that  insured  died 
from  morphine  poisoning,  unless  the  beneficiary  shows  the  state- 
ment was  erroneous,  but  the  proofs  do  not  show  that  the  member 
committed  suicide. 

Same— Same — Death  from  Poison: 

Though  the  beneficiary  in  a  benefit  certificate  did  not  rebut 
the  presumption  arising  from  the  proofs  of  death,  reciting  that 
the  member  died  from  morphine  poisoning,  the  society,  relying 
on  the  suicide  of  the  member,  must  prove,  to  the  satisfaction  of 
the  Jury,  that  the  member  took  the  drug  to  end  his  life. 

Same — Presumption : 

The  presumption  of  law  is  against  suicide,  and  to  overcome 
it,  the  fact  of  stdcide  must  be  established  beyond  all  reasonable 
doubt. 

Same — Evidence  Considered — Question  for  Jury: 

It  was  shown  that  the  insured  had  carried  a  small  bottle  of 
morphine  tablets  and  had  several  times  previous  to  his  death 
threatened  to  take  them,  and  had  said  "Good-bye"  to  one  friend, 
and  to  another  that  he  was  "going  to  end  it."  After  his  death 
a  small  bottle,  which  had  contained  twenty-five  quarter  grains  of 
morphine,  was  found  in  his  room.  A  note  was  found  on  his 
dresser.  The  coroner  testified  that  an  external  examination  of 
the  insured's  body  did  not  disclose  any  effects  of  morphine,  but 
that  morphine  did  not  manifest  itself  externally.  The  wife  testi- 
fied that  his  marital  relations  were  pleasant.  It  was  shown  by 
several  that  he  was  accustomed  to  make  statements  diametrically 
opposed  to  the  facts,  and  that  he  would  often  joke  of  matters  of 
a  very  serious  nature.  Held*  That  these  facts  were  sufficient  to 
submit  to  the  Jury  to  determine  whether  or  not  the  insured  had 
committed  suicide. 

intemperance — Proof: 

A  saloon  keeper  testified  that  the  night  previous  to  his  death 
the  insured  had  taken  several  drinks  in  his  saloon.  Others  testi- 
fied that  he  was  addicted  to  the  habit  of  excessive  drinking.  His 
wife  testified  that  she  had  never  known  him  to  be  intoxicated, 
and  others  witnessed  that  he  was  not  in  the  habit  of  becoming 
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intoxicated.  Held,  That  whether  a  member  had  forfeited  his 
membership  by  the  intemperate  use  of  drugs  and  alcoholic  drinks, 
in  violation  of  the  certificate,  was  for  the  Jury. 

[Judgment  for  plaintiff  below.    Here  afllrmed  against  company.] 
Almond  v.  Modem  Woodmen  of  America   (Kansas  City 
C.A.): 

118  Southwestern  Reporter  (December  23,  1908),  695. 

Change  of  Beneficiary — Contract  with  Insured — Witness: 

One  claiming  as  beneficiary  under  an  insurance  policy  was 
not  competent  to  testify  to  a  contract  with  her  deceased  husband, 
by  which  he  agreed  to  transfer  the  policy  to  her  in  consideration 
of  the  marriage  or  as  to  transactions  between  them  pursuant  to 
the  contract  after  the  marriage. 

Same — Charter: 

The  adoption,  by  the  charter  of  a  mutual  benefit  society,  of 
a  particular  method  of  changing  beneficiaries,  excludes  all  other 
methods;  but  the  society  may  waive  compliance  with  its  strict 
rules  and  validate  attempts  to  change  beneficiaries  which  would 
otherwise  be  ineffectual,  in  which  case  a  substantial  compliance 
is  sufficient 

Same — By-Laws — Condition  Precedent: 

The  by-laws  of  a  mutual  benefit  association  provided  that  no 
change  of  beneficiaries  should  be  effective  until  the  old  certificate 
was  surrendered  and  a  new  one  issued.  Plaintiff's  husband 
agreed  on  their  marriage  to  make  her  the  beneficiary  of  a  policy 
held  by  him,  and  afterward  gave  her  the  certificate.  She  paid 
all  assessments  thereafter  with  the  society's  knowledge,  and  her 
husband  applied  for  a  new  certificate,  naming  plaintiff  as  benefi- 
ciary; but  the  society  refused  to  issue  it  because  the  old  certifi- 
cate was  not  then  surrendered,  and  he  thereafter  neglected  to 
have  the  change  made.  Heldf  That  there  was  no  change  of  bene- 
ficiaries under  the  by-laws  of  the  society. 

Beneficiaries — ^Vested  Interest: 

Beneficiaries  under  a  mutual  benefit  certificate  have  no 
vested  interest  in  the  certificate  until  the  member's  death. 

Same — Rights  of  Insured: 

Members  of  mutual  benefit  companies  have  no  property  right 
in  the  indemnity,  but  only  the  right  to  designate  the  beneficiary. 

[Judgment  for  beneficiary   below.     Here  affirmed   against   the 
wife.] 

Abies  V.  Ackley  (Kansas  City  C.  A.) : 

113  Southwestern  Reporter  (December  28,  1908),  698. 

Certificate — Limitation  of  Action — Statute: 

Under  Rev.  St  Mo.  1899,  sec.  899  (Ann.  St  1906,  p.  832), 
making  void  all  parts  of  a  contract  limiting  the  time  in  which  an 
action  may  be  instituted,  the  court  in  an  action  on  a  beneficiary 
certificate  properly  struck  out  an  affirmative  defense  alleging  in 
bar  of  the  action  that  it  was  not  commenced  within  one  year  after 
insured's  death,  as  required  by  the  certificate. 
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Same— Same — Place  of  Contract: 

Where  a  beneficiary  association  and  insured  were  both  resi- 
dents of  the  State  of  Illinois  at  the  time  the  application  for 
insurance  was  made,  and  the  certificate  was  issued  and  delivered, 
the  contract  was  an  Illinois  contract  goyemed  by  the  laws  of 
that  State. 

Same — Same — Same — Conflict  of  Laws: 

Where,  In  an  action  on  a  beneficiary  certificate,  defendant 
set  up  that  the  contract  was  made  in  Illinois,  and  that  under  the 
laws  of  that  State  a  clause  in  the  certificate,  requiring  suit 
thereon  to  be  brought  within  one  year  after  insured's  death,  was 
valid,  and  that  the  action  was  not  so  brought,  it  was  entitled  to 
show  in  bar  of  the  action  that  the  stipulation,  though  invalid 
under  the  laws  of  Missouri,  was  valid  under  the  laws  of  Illinois. 

[Judgment  for  beneficiary  below.    Here  reversed  in  favor  of  com- 
pany.] 

Roberts  v.  Modem  Woodmen  of  America  (St.  Louis  C.  A.) : 

113  Southwestern  Reporter  (December  23,  1908),  726. 

Beneficiary  Societies — Exemption  from  General  Insurance  Laws: 
Pub.  Acts  Mich.  1893,  p.  186,  No.  119,  relating  to  fraternal 
beneficiary  associations,  provides  that  such  associations  shall  be 
governed  by  the  act,  and  shall  be  exempt  from  the  provisions  of 
the  insurance  laws  of  the  State,  except  as  provided  by  the  act, 
and  that  the  act  shall  not  apply  to  any  cor];x>ration  or  association 
carrying  on  the  business  of  life,  health,  casualty,  or  accident 
insurance  for  profit.  Held,  That  Acts  Mich.  1907,  p.  243,  No.  180, 
entitled  "An  act  relating  to  the  provisions  of  life  insurance  poli- 
cies/' does  not  apply  to  fraternal  associations. 

[Writ  of  mandamus  granted  to  association  against  insurance 
commissioner.] 

Knights  of  the  Modem  Maccabees  et  al.  v.  Barry  (Mich. 

S.  C.) : 

118  Northwestern  Reporter  (December  29,  1908),  586. 

Application  by  Law — Impairment  of  Contract: 

The  application  for  membership  in  a  beneficial  order  con- 
tained an  agreement  on  the  part  of  the  applicant  to  conform  in 
all  respects  to  the  laws,  rules,  and  usages  of  the  order  then  in 
force  or  whi<^  might  be  thereafter  adopted,  and  the  benefit  cer- 
tificate issued  upon  said  application  set  forth  that  the  statements 
in  the  application  made  were  made  a  part  of  the  contract  and 
upon  condition  that  the  member  should  comply  in  the  future  with 
the  laws,  rules,  and  regulations  then  governing  the  order  or  that 
might  thereafter  be  enacted.  Held*  That  a  by-law,  passed  after 
the  issuance  of  the  benefit  certificate,  impairing  or  avoiding  the 
contract  evidenced  by  it,  would  be  construed  as  affecting  con- 
tracts entered  into  after  its  adoption;  and  further,  that  such 
by-law  would  not  be  applicable  to  a  contract  entered  into  before 
its  adoption,  because  not  being  in  furtherance  of  such  contract, 
but  destructive  of  it 

[Judgment  for  plaintiff  on  appeal.  62  Atl..  529.     Here  affirmed 
against  company.] 

Sautter  v.  Supreme  Conclave  Improved  Order  of  Hepta- 

sophs  (N.  J.  C.  E.  A.) : 

71  Atlantic  Reporter  (December  31,  1908).  232. 
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Assessments — Non-Payment — Forfeiture— Burden  of  Proof: 

Where,  in  an  action  on  a  life  policy,  it  was  admitted  that 
insured  was  a  certificate  holder  in  good  standing  up  to  the  time 
he  defaulted  in  payment  of  an  assessment,  the  burden  was  on 
defendant  to  show  affirmatively  the  existence  of  the  facts  on 
which  it  predicated  its  right  to  declare  a  forfeiture,  and  to  prove 
that  the  assessment  was  necessary  and  not  excessive,  and  was 
levied  in  the  manner  and  for  the  purposes  prescribed  in  the 
contract. 

Excessive  Assessments — Liability  of  Member: 

A  certificate-holder  in  an  assessment  company  of  whom  an 
excessive  assessment  is  demanded  need  not  tender  a  sum  equiva- 
lent to  a  legal  assessment  in  order  to  prevent  a  forfeiture,  but 
may  stand  on  his  right  to  refuse  to  acknowledge  any  liability  to 
respond  to  such  illegal  assessment. 

Action — Legality  of  Assessment — Evidence: 

Where,  in  an  action  on  a  life  policy,  plaintiff  claimed  that  an 
alleged  forfeiture  for  non-payment  of  an  assessment  was  illegal, 
because  the  assessment  was  unnecessary  owing  to  the  existence 
of  a  trust  fund  sufficient  to  pay  assessments,  a  report  filed  by 
defendant  with  the  superintendent  of  insurance  pursuant  to  Rev. 
St  Mo.  1899,  sec.  7880  (Ann.  St.  1906,  p.  3740),  was  admissible  to 
show  defendant's  financial  condition. 

Legality  of  Assessment — Evidence  Considered: 

The  evidence  showed  that  the  company  had  a  reserve  fund 
of  $454,284  available  for  the  payment  of  $380,000  in  death  claims 
over  and  above  the  required  safety  fund  of  $1,000,000.  Held* 
That  an  assessment  under  these  conditions  was  unnecessary. 

[Judgment  for  Insured  below.    Here  affirmed  against  company.] 
King  V.  Hartford  Life  and  Annuity  Ins.  Co.  (Kansas  City 
C.  A.) : 

114  Southwestern  Reporter  (January  6,  1909).  63. 

By-Laws— Change  of  Beneficiary — Sufficiency: 

The  by-laws  of  a  fraternal  benefit  association  authorized  a 
member  to  change  his  beneficiary  and  obtain  a  new  certificate, 
but  did  not  require  such  designation  of  a  new  beneficiary,  or  the 
surrender  of  the  original  certificate,  to  be  in  writing.  A  member, 
upon  the  death  of  his  original  beneficiary,  authorized  another  to 
take  the  certificate  to  the  appropriate  subordinate  council,  and 
surrender  it,  and  have  a  new  certificate  issued  to  himself.  The 
certificate  was  surrendered  accordingly,  but  before  a  new  certifi- 
cate was  delivered,  although  actually  issued  to  the  new  benefi- 
ciary, the  member  died.  Held,  That  the  change  of  beneficiary 
was  complete  at  the  member's  death. 

Same — Relative: 

"Relative,*'  as  used  in  a  by-law  of  a  fraternal  benefit  associa- 
tion, confining  the  designation  of  a  new  beneficiary  to  a  relative 
or  dependent  of  the  member,  is  broad  enough  to  include  one  who 
married  a  sister  of  the  wife  of  the  member. 

Same — Same— Acceptance  of  Assessments — Estoppel: 

The  acceptance  by  a  fraternal  benefit  association  of  assess- 
ments on  a  benefit  certificate  until  after  the  death  of  the  member 
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estops  It  from  resisting  payment  on  the  ground  that,  under  its 
by-laws,  one  who  married  a  sister  of  the  wife  of  the  member 
could  not  be  named  as  beneficiary. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  associa- 
tion.] 
Gulfon  V.  Nat.  Provident  Union  (N.  Y.  S.  C,  Tr.  Term) : 
118  New  York  Supplement  (January  11.  1909),  634. 

Assessments — Obligation  to  Pay — Statute: 

Pub.  Acts  Mich.  1887,  p.  90,  No.  83,  under  which  lodges  of  the 
Ancient  Order  of  United  Workmen  are  incorporated,  not  imposing 
any  obligation  on  members  to  pay  assessments,  and  one  Joining 
it  not  having  expressly  promised  to  pay  them,  and  the  contract 
providing  for  forfeiture  of  the  rights  of  a  beneficiary,  without 
action,  if  an  assessment  is  not  paid  within  a  month,  a  promise  of 
the  member  to  pay  it,  making  him  personally  liable,  will  not  be 
implied. 

Same — Same— Forfeiture : 

.  Where  one  joining  a  beneficial  association  promises  to  pay 
assessments,  but  for  a  default  in  paying  an  assessment  his  rights 
are  forfeited,  he  is  liable  for  such  assessments,  but  for  none 
made  thereafter. 

[Judgment  for  receiver  below.     Here  reversed  and  question  re- 
served for  trial  court.] 

Faurot  et  al.  v.  Swan  et  al.  (Mich.  S.  C.) : 

118  Northwestern  Reporter  (January  12.  1909),  955. 

Assessment  Companies — Non-Forfeiture  Law— Construction : 

The  insured  had  failed  to  pay  his  assessment  when  due,  but 
sent  it  to  the  company  the  following  month.  It  was  returned,  the 
company  saying  that  it  would  be  accepted  if  accompanied  by  a 
health  certificate.  The  certificate  was  sent  in,  stating  that  the 
insured  had  a  cold  and  was  confined  to  the  house,  but  not  to  his 
bed.  The  company  refused  this  and  stated  that  he  would  have  to 
apply  when  he  was  well.  The  insured  had  typhoid  fever  in  the 
meantime,  and  then  applied,  stating  the  fact  and  saying  he  was 
well,  but  still  weak.  The  company  wrote  him,  recommending 
that  he  write  again  when  he  became  strong.  Held*  That  Rev.  St. 
Iowa,  1899,  sec.  7897  (Ann.  St.  1906,  p.  3752),  as  to  non-forfeiture 
of  policies,  does  not  apply,  as  the  defendant  company  was  an  as- 
sessment company  and  that  the  policy  in  question  had  become 
forfeited. 

Same — Statute— Non-Forfeiture  Law: 

Rev.  St.  Iowa,  1899,  sec.  7901,  declaring  a  contract  whereby  a 
benefit  is  to  accrue  to  a  person  named  therein,  on  the  death  of  a 
person  also  named  therein,  the  payment  of  which  benefit  is  in  any 
manner  dependent  on  the  collection  of  an  assessment  on  persons 
holding  similar  contracts,  to  be  a  contract  of  insurance  on  the 
assessment  plan,  and  there  being  under  defendant's  organization 
no  other  means  of  raising  funds  to  pay  death  losses  except  by 
assessment  on  its  members,  its  plan  being  for  each  applicant  at 
entry  to  pay  to  it  $1  for  each  year  of  his  age,  to  be  placed  in  a 
guaranty  fund,  such  sum,  in  case  he  dies  a  member,  to  be  paid 
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to  his  beneficiary,  in  addition  to  tlie  amount  named  in  his  certifi- 
cate, but,  if  his  membership  is  forfeited,  to  pass  to  a  reserve  fund, 
to  be  used  only  as  an  emergency  fund  for  paying  death  losses 
when  they  exceed  a  certain  amount  per  year,  and  the  only  other 
provision  being  for  payment  of  quarterly  assessments  based  on 
the  estimated  amount  needed  for  death  losses  for  the  year,  and 
pro-rated  among  the  members  in  accordance  with  the  amount 
they  paid  into  the  guaranty  fund. 

[Judgment  for  insin'ed  below.  Here  reversed  in  favor  of  company.] 
McCoy  V.  Bankers'  Life  Assn.  of  Des  Moines  (Kan.  City  C. 
A.): 

114  Southwestern  Reporter  (January  13,  1909),  551. 

Certificate— Limitation  of  Action-— Validity: 

Over  two  years  after  the  death  of  insured,  the  beneficiary 
filed  suit  on  the  certificate.  The  certificate  provided  that  suit 
should  be  brought  within  one  year  after  the  death  of  the  insured. 
Held*  That  a  provision  in  an  insurance  policy,  limiting  the  time 
to  bring  suit  thereon  to  a  period  less  than  that  fixed  by  the  stat- 
ute of  limitations,  is  valid,  unless  forbidden  by  statute. 

Same — Same — Statute — Pleading : 

If  a  mutual  benefit  certificate  holder  desired  to  show  herself 
within  Burns'  Ann.  St.  Ind.  1908,  sec.  4803  (Bums'  Ann.  St.  Ind. 
1901,  sec.  4923),  invalidating  any  condition  in  the  policy  of  a  for- 
eign insurance  company  not  to  sue  for  a  period  of  less  than  three 
years,  she  must  allege  and  prove  facts  sufficient  to  bring  the  cer- 
tificate on  which  she  sues  within  the  statute,  as,  that  the  company 
was  a  foreign  corporation,  etc. 

Same — Same— Waiver: 

A  provision  limiting  the  time  within  which  an  action  may  be 
brought  on  an  insurance  certificate,  being  for  the  company's  ben- 
efit, may  be  waived  by  it 

Action — Non-Payment — Counter-Glalms — Pleading: 

In  an  action  on  a  mutual  benefit  certificate,  the  defense  being 
non-payment  of  an  assessment,  and  plaintiff  claiming  that  the 
company  owed  insured  money  for  services  which  it  should  have 
applied  to  the  assessment,  the  mere  allegation  that  the  company 
owed  for  the  services,  and  that  it  was  its  duty  to  apply  the  money 
to  payment  of  the  assessment,  was  insufficient,  it  being  necessary 
to  allege  positively  the  facts  from  which  such  duty  arose. 

Assessments — Payment  Out  of  Money  Due  Insured: 

That  a  mutual  benefit  company  owed  insured  money  for  serv- 
ices when  an  assessment  was  due  would  not  authorize  its  applica- 
tion to  the  payment  of  an  assessment  on  insured's  certificate,  or 
constitute  a  payment  of  such  assessment,  unless  the  company 
was  directed  or  requested  so  to  do. 

Certificate— Failure  to  Countersign — Sufficiency  of  Execution: 

The  certificate  was  impressed  with  the  seal  of  the  subordi- 
nate lodge,  but  was  not  countersigned  by  the  protector  and  secre- 
tary of  the  subordinate  lodge,  as  was  provided  in  the  certificate. 
Heldf  That  it  was  not  completely  executed  according  to  its  own 
provisions. 
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Same— Same— Waiver: 

EiVen  if  a  provision  of  a  mutual  benefit  certificate,  requiring 
It  to  be  countersigned  by  an  officer  of  the  subordinate  lodge,  could 
be  waived  by  the  company,  the  mere  possession  thereof  by  in- 
sured without  being  so  countersigned  would  not  raise  a  presump- 
tion that  the  requirement  was  waived. 

[Judgment   for  company   below.     Here   afQrmed   against  bene- 
ficiary.] 

Caywood  v.  Supreme  Lodge  of  Knights  &  Ladies  of  Honor 
(Ind.  S.  C.) : 

86  Northeastern  Reporter  (January  15,  1909),  482. 


Relationship  of  Beneflciary^Mlsatatement  by  Agent — Waiver: 

Where  the  agent  of  a  beneficial  insurance  society  made  the 
policy  recite  that  the  beneficiary  was  insured's  cousin  when  he 
knew  she  was  his  affianced  wife,  the  society  waived  its  right  to 
object  to  the  validity  of  the  certificate  on  Vie  ground  that  the  re- 
lationship of  the  beneficiary  was  not  correctly  stated. 

Same — Statute — ^Affianced  Wife: 

Under  Kurd's  Rev.  St.  111.  1905,  c.  73,  sec.  258,  and  Act  1893, 
p.  130,  as  amended  by  Act  111.  1895,  p.  178,  relating  to  benefit  so- 
cieties, and  providing  that  benefits  may  be  made  payable  to 
"heirs,  blood  relations,  affianced  husband  or  affianced  wife,  or  to 
persons  dependent  upon  members,"  an  affianced  wife  may  become 
a  beneficiary,  though  not  dependent,  and  though  the  constitution 
and  by-laws  of  the  society  limited  the  beneficiaries  to  relatives 
and  dependent  members. 

Same — Miadescrlptlon — Rights  of  Heirs: 

Where  a  mutual  benefit  certificate  described  the  beneficiary 
as  insured's  cousin,  when  she  was  in  fact  his  affianced  wife,  an 
affianced  wife  being  a  proper  beneficiary  under  its  charter,  and 
the  company  having  waived  the  objection,  insured's  heirs  could 
not  object  to  the  misdescription  of  the  beneficiary  in  the  policy. 
[Judgment  for  beneficiary  below.  Here  affirmed  against  heirs.] 
Farrenkoph  et  al.  v.  Holm  (111.  S.  C.) : 

86  Northeastern  Reporter  (January  19,  1909),  702. 

Constitution  and  By-Laws — Right  to  Sue: 

Under  the  constitution  and  by-laws  of  a  beneficial  asso- 
ciation, the  subordinate  lodge  was  required  to  notify  the  grand 
secretary  of  the  death  of  a  member,  furnish  the  facts  and  a  cer- 
tificate of  the  board  of  health  and  the  endowment  committee 
was  to  investigate  the  claim  and  report  to  the  executive  board, 
who  was  to  give  notice  of  their  decision  to  the  beneficiary 
through  the  grand  secretary.  After  receiving  the  notice  through 
the  grand  secretary,  the  beneficiary  was  not  required  to  go 
further  before  suing  in  court.  The  grand  master,  who  had  the 
power  of  general  superintendent  of  the  order  and  was  a  member 
of  all  committees  and  had  authority  to  pay  valid  death  claims, 
notified  plaintiff's  attorney  that  her  claim  would  not  be  paid. 
Held,  That  the  action  of  the  grand  master  operated  to  bind  the 
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order,  and  plaintiff  was  at  liberty  to  sue  on  her  claim,  without 
proceeding  further  under  the  constitution  and  by-laws  of  the 
order. 

[Judgment  for  beneficiary  below.    Here  affirmed  against  society.] 
Potievska  v.  Independent  Western  Star  Order  (St  Louis 
C.  A.) : 

114  Southwestern  Reporter  (January  20,  1909),  672. 

Form  of  Government — Non-Compliance  with  Statute— Change  of 
By-Laws— Validity: 

Where  a  fraternal  benefit  association  has  not  complied  with 
the  provisions  of  section  1,  c.  47.  p.  266,  Acts  Neb.  1897,  and 
adopted  a  representative  form  of  government,  its  governing  body 
is  without  power  to  adopt  a  constitution  or  by-law,  or  to  amend 
the  same,  changing  the  terms  and  obligations  of  a  mutual  benefit 
certificate  theretofore  issued  to  one  of  its  members.  The  con- 
stitution and  by-laws  provided  that,  on  the  death  of  a  member, 
the  amount  due  on  his  certificate  shall  be  ascertained  by  deduct- 
ing from  its  face  value  the  monthly  assessments  from  the  death 
of  the  member  to  the  expiration  of  the  life  expectancy  of  such 
member  at  time  of  entry,  with  4  per  cent,  interest  thereon.  The 
constitution  and  by-laws  were  afterwards  changed,  increasing 
the  monthly  assessments  to  be  collected,  but  such  increased  as- 
sessments were  not  demanded  or  collected  from  old  members, 
but  only  from  persons  thereafter  joining  and  the  old  members 
continued  to  pay  at  the  old  rate  until  the  death  of  the  certificate 
holder.  Held*  That  the  society  in  settling  with  the  beneficiaries 
of  the  deceased  member  can  not  decrease  the  amount  of  the  re- 
covery, but  is  entitled  to  deduct  the  difference  between  the  rate 
of  the  monthly  assessment  in  force  when  the  certificate  was  is- 
sued and  the  increased  rate  provided  by  the  amendment,  com- 
puted from  the  time  when  the  new  rate  went  into  effect  up  to  the 
date  of  the  death  of  the  member,  and  not  for  the  balance  of  the 
Ufe  expectancy  of  such  deceased  member. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  the  asso- 
ciation.] 

Johnson  v.  Bankers'  Union  of  the  World  (Neb.  S.  C.) : 

118  Northwestern  Reporter  (January  22,  1909),  1104. 

Annuities — Default  In  Installment — Recovery: 

A  fraternal  benefit  certificate  provided  for  the  payment  of 
annuities,  payable  in  quarterly  installments,  on  the  member  los- 
ing an  eye.  The  member  lost  an  eye,  and  the  society  paid  one 
installment.  It  failed  to  pay  other  installments  because  of  mis- 
information from  its  physician  and  others  as  to  the  nature  and 
extent  of  the  injury.  Held,  That  default  in  the  payment  of  an  in- 
stallment, due  under  a  contract  calling  for  periodic  payments, 
does  not  constitute  a  repudiation  of  the  contract  so  as  to  em- 
power the  creditor  to  sue  for  payments  falling  due  in  the  future. 

Same— When  Action  May  be  Maintained  for  Full  Amount: 

An  action  for  installments  due  under  a  contract  providing 
for  periodic  payments,  and  for  damages  for  the  breach  of  the 
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entire  contract,  lies  only  on  the  theory  that  the  contract  has  been 
breached  to  an  extent  amounting  to  an  abandonment  thereof  by 
the  party  sued. 

[Judgment  for  Insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

Puckett  et  al.  v.  National  Annuity  Assn.  (St.  Louis  C.  A.) : 

114  Southwestern  Reporter  (January  27,  1909),  1089. 

Assessments — Default — Burden  of  Proof: 

Where,  in  an  action  on  a  benefit  certificate,  defended  on  the 
ground  of  default  in  payment  of  an  assessment,  it  is  shown  that, 
when  decedent  became  a  member  of  the  order  she  paid  an  ad- 
vance assessment,  the  burden  is  upon  the  order  to  show  that 
such  advance  assessment  had  been  used  for  her  benefit  or  for 
the  payment  of  any  assessment  due  from  her  before  the  assess- 
meilt  for  which  she  was  in  default  became  due. 

Beneficiary — ^"Only  Heirs" — Sufficiency  of  Compiaint: 

An  allegation,  in  an  action  on  a  benefit  certificate,  that  per- 
sons named  were  the  only  heirs  of  the  deceased  member  of  the 
order  which  had  issued  the  certificate,  though  somewhat  in- 
definite, was  a  sufficient  allegation  of  their  interest,  in  the  ab- 
sence of  any  objection  in  the  trial  court. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Wait  et  al.  v.  Mystic  Workers  of  the  World  (Iowa  S.  C.) : 
119  Northwestern  Reporter  (January  29,  1909),  72. 

Change  of  Beneficiary — Statute — Construction: 

The  wife  of  insured  was  designated  beneficiarv  in  his  cer- 
tificate. They  afterwards  separated  but  the  wife  held  the  cer- 
tificate and  paid  the  dues  thereon.  Subsequently  the  insured 
designated,  in  accordance  with  the  by-laws  of  the  association, 
his  mother  as  beneficiary.  Held*  That  Sec.  1417,  Rev.  St.  Mo. 
1899  (Ann.  St.  Mo.  1906.  p.  1116)  expressly  authorizing  the  holder 
of  a  fraternal  beneficiary  certificate  to  designate  a  new  bene- 
ficiary, and  providing  that  no  contract  between  a  member  and 
his  beneficiary  as  to  payment  of  dues  shall  give  the  beneficiary 
a  vested  interest  in  the  certificate,  renders  migatory  the  fact  that 
the  original  beneficiary  had  the  certificate  in  her  possession  and 
paid  the  dues  thereon. 

8ame-:-By-Law8 — Repeai : 

Under  a  beneficial  association's  revised  code  provision  re- 
pealing all  inconsistent  provisions,  a  section  carried  forward  giv- 
ing members  an  unrestricted  right  to  change  beneficiaries  re- 
peals a  section  not  carried  forward  prohibiting  a  member  whose 
certificate  is  payable  to  his  wife  or  dependent  children  from 
changing  beneficiaries  except  as  between  the  wife  and  children, 
except,  etc. 

Same — When  Complete: 

The  original  beneficiary  held  the  certificate  after  she  had 
separated  from  her  husband.  The  husband  wishing  to  designate 
his  mother  as  beneficiary,  was  unable  to  deliver  the  certificate, 
so  made  affidavit,  as  provided  by  the  by-laws  where  such  cer- 
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tificates  are  lost  or  withheld,  stating  his  inability  to  deliver  the 
certificate,  asking  that  the  change  be  made,  and  releasing  the  as- 
sociation of  liability  on  the  old  certificate.  For  some  reason 
not  shown  the  new  certificate  was  not  issued.  Held,  That  when 
a  beneficial  association's  laws  permit  a  change  of  beneficiary 
and  a  member  does  all  he  can  to  comply  therewith,  equity  will 
carry  out  his  intentions  and  award  the  fund  to  the  new  bene- 
ficiary, though  the  association  has  neglected  or  refused  to  issue 
the  new  certificate. 

[Judgment  for  original  beneficiary  below.    Here  reversed  in  favor 

of  substituted  beneficiary.] 
Supreme  Tent  Knights  of  the  Maccabees  of  the  World  v. 
Altmann  et  al.  (St.  Louis  C.  A.) : 

114  Southwestern  Reporter  (February  8,  1909).  1107. 

Policy— Suicide— Delirium— Question  for  Jury: 

The  certificate  provided  that  benefits  would  not  be  paid 
where  death  was  caused  by  suicide  except  when  such  suicide  was 
committed  in  delirium.  The  evidence  showed  that  the  deceased 
had  been  in  bad  health  for  a  number  of  years.  He  had  fre- 
quently acted  unnaturally.  At  one  time  he  kneeled  upon  a  floor 
covered  with  linoleum  and  tried  to  pick  the  blocks  out  with  a 
knife.  Just  previous  to  his  death  he  complained  of  being  sick, 
and  seemed  to  be  "very  much  excited  and  very  nervous,  and 
was  shaking  like  an  aspen."  Heldt  That  whether  or  not  insured 
,  was  in  a  delirium  at  the  time  he  committed  the  act  was  a  ques- 
tion for  the  jury. 

By-Laws — ^Amendment — Validity: 

A  benefit  certificate  bound  the  member  to  comply  with  the 
constitution,  laws  and  regulations  of  the  order  in  force  or  that 
might  be  in  force  subsequently.  His  application  for  the  certificate 
contained  a  like  provision.  The  certificate  stipulated  that  the 
order  would  not  pay  the  benefits  of  members  who  committed 
suicide,  except  when  committed  in  delirium.  Held*  That  the 
agreement  of  the  member  included  only  such  by-laws,  rules  and 
regulations  as  might  be  adopted  as  should  relate  to  his  duties, 
conduct,  occupations  and  habits  of  life,  and  to  the  social  or  lodge 
features  of  the  order;  but  the  order  did  not  have  power  to  substi- 
tute at  any  time  an  amended  by-law  on  the  question  of  suicide 
which  would  change  the  provisions  of  the  contract. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Wilcox  V.  Court  of  Honor  (St.  Louis  C.  A.) : 

114  Southwestern  Reporter  (February  3,  1909),  1156. 

Agents'  License — City  Ordinance— Liability  of  Fraternal  Associa- 
tion: 

In  determining  whether  a  fraternal  benefit  association  is  do- 
ing a  life  insurance  business  within  the  meaning  of  an  or- 
dinance requiring  life  insurance  agents  to  be  licensed,  the  court 
is  not  concluded  by  the  name  of  the  association;  whether  it  is 
engaged  in  life  insurance  depending  on  the  nature  of  its  con- 
tracts, where  it  claims  exemption  from  the  burdens  of  life  in- 
surance companies. 
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Same — Same — Life  Insurance  Business: 

The  object  of  a  fraternal  benefit  association  was  to  con- 
fer certain  benefits  on  its  members  on  payment  of  stipulated 
sums,  etc.,  such  benefits  being  in  the  nature  of  old  age,  funeral 
and  death  benefits,  as  set  forth  in  a  prospectus,  which  through- 
out referred  to  the  insurance  as  life  insurance,  stating  that  the 
plan  of  ''life  insurance"  written  by  the  association  was  founded 
on  adequate  rules,  etc.  Held,  That  the  association  conducted  a 
life  insurance  business  within  the  meaning  of  an  ordinance  re- 
quiring life  insurance  agents  to  be  licensed. 

Same — Same — Same — Statute : 

Rev.  St.  Mo.  1899,  Sec.  1408  (Ann.  St.  Mo.  1906.  p.  1111),  pro- 
viding that  fraternal  beneficiary  associations  shall  be  exempt 
from  the  provisions  of  the  insurance  laws  of  the  State  and  shall 
not  pay  a  corporation  or  otlVer  tax,  etc.,  does  not  include  an  ex- 
emption from  the  payment  of  a  license  to  solicit  and  procure  life 
insurance. 

Same — Statute — Exemption : 

"License,"  in  Its  proper  sense,  is  a  term  distinct  from  taxa- 
tion, and  an  exemption  from  one  does  not  include  an  exemption 
from  the  other. 

[Judgment  against  agent  below.    Here  afSrmed  against  agent.] 
City  of  Trenton  v.  Humel  (Kansas  City  C.  A.) : 

114  Southwestern  Reporter  (February  3,  1909),  1131. 

Compromise — Consideration — Sufficiency: 

While  it  is  the  general  rule  that,  where  a  liquidated  sum  is 
due  and  there  is  no  consideration  for  the  surrender  of  a  part  of  it, 
the  payment  of  a  less  sum,  though  accepted  in  satisfaction,  is  not 
binding,  a  payment  of  a  part  will  extinguish  the  whole  if  there 
be  a  consideration  good  in  law ;  and  the  adjustment  of  a  bona  fide 
dispute  as  to  the  existence  of  conditions  upon  which  it  was 
agreed  that  a  sum  certain  should  or  should  not  be  owing  is  a  suf- 
ficient consideration,  and  a  compromise  and  settlement  accord- 
ingly will  not  thereafter  be  disturbed  by  an  inquiry  into  the  truth 
of  the  matter  disputed. 

Same— Fraud— Vaiidity: 

Where  an  insured,  under  a  life  policy  providing  that  all  rights 
thereunder  should  be  forfeited  in  case  he  committed  suicide,  died 
as  tbe  result  of  drinking  carbolic  acid,  and  in  subsequent  negotia- 
tions with  the  beneficiary  the  adjuster  for  the  company  said  no 
more  than  he  was  of  opinion  or  was  convinced  from  his  investi- 
gations that  the  deceased  committed  suicide  and  that  there  was 
no  liability,  such  statements  did  not  constitute  fraud  which 
would  invalidate  a  compromise  and  settlement  of  the  claim 
agreed  to  by  the  beneficiary  under  legal  advice. 

[Judgment  for  beneficiary  below.    Affirmed  on  appeal,  104  S.  W. 
Rep.  672.    Here  reversed  In  favor  of  company.] 

Sovereign  Camp  Woodmen  of  the  World  v.  Bridges  (U.  S. 
C.  C.  A.,  8th  Cir.) : 

165  Federal  Reporter  (February  4,  1909),  342. 
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Contract — Sale  of  Buainesa — ^Void: 

The  officers  of  a  mutual  indemnity  insurance  company  doing 
business  on  the  assessment  plan  without  capital  stock  could  not 
sell  any  interest  in  the  company. 

Same — Breach  of  Trust — ^Vold: 

An  agreement  by  the  officers  of  a  mutual  insurance  company 
to  use  their  influence  to  secure  the  resignation  of  directors  in 
order  to  enable  plaintiff  to  manipulate  and  control  the  company, 
and  to  secure  the  removal  of  the  company's  principal  office,  which 
by  statute  could  only  be  changed  by  vote  of  one-half  the  mem- 
bers, was  contrary  to  public  policy  and  void,  as  the  officers  could 
not  use  their  trust  positions  to  advance  their  own  or  plaintiff's 
private  interests. 

Same — Same — Same : 

Any  agreement  by  officers  of  a*  mutual  insurance  company 
which  tended  to  interfere  with  the  free  exercise  of  their  dis- 
cretion in  performing  their  duties  to  the  members  is  illegal. 

Same— Illegality — Parties  In  "Pari  Delicto" — Recovery: 

An  agreement  by  officers  of  a  mutual  insurance  company 
without  capital  stock  to  use  their  influence  to  enable  plaintiff 
to  control  the  company  for  his  own  interest,  and  secure  the  re- 
moval of  its  principal  office,  having  been  entered  into  by  the  plain- 
tiff with  knowledge  of  the  nature  of  the  company  and  of  all  the 
facts  which  rendered  the  agreement  illegal,  the  parties  were  in 
pari  delicto,  and  neither  can  ask  relief  therefrom. 

Same — Same — Same — Same : 

Where  the  officers  of  a  mutual  insurance  company  made  an 
illegal  agreement  with  plaintiff  to  use  their  influence  to  enable 
him  to  control  the  company  and  to  remove  its  general  office,  and 
part  of  the  directors  were  Induced  to  resign  pursuant  to  the  agree- 
ment, and  part  of  the  purchase  price  was  paid  and  notes  given 
for  the  rest,  and  the  general  management  of  the  company  was 
turned  over  to  plaintiff  at  another  place,  the  agreement  was  in 
part  executed  on  both  sides,  so  that  neither  party  can  ask  relief. 

[Judgment  for  purchaser  below.     Here  reversed,  with  directions 
to  dismiss  both  complaint  and  counter-claim.] 

Sauerhering  v.  Rueping  et  al.  (Wis.  S.  C.)  : 

119  Northwestern  Reporter  (February  5,  1909),  184. 

Application — inconsistent  Answers: 

Where  insured  in  his  application  in  answer  to  questions 
stated  that  he  drank  beer  once  in  a  great  while,  that  he  was  al- 
most a  total  abstainer,  and  that  he  had  always  been  a  total  ab- 
stainer, the  company  in  the  face  of  the  admissions  of  occasional 
drinking  could  not  avoid  the  certiflcate  because  he  had  in  the 
other  question  misstated  that  he  had  always  been  a  total  ab- 
stainer. 

Action — I  nstruction — "I  ntemperate" : 

In  an  action  on  a  benefit  certiflcate,  a  charge  that  "the  best 
deflnition  I  can  give  you  of  the  word  'intemperate'  so  far  as  the 
intemperate  use  of  intoxicating  liquor  is  concerned  is  the  im- 
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moderate  use  of  intoxicating  liquor.  I  don't  know  whether  you 
know  any  more  about  It  now  than  you  did  before;  I  don't" — 
simply  indicated  that  the  word  ''intemperate"  did  not  admit  of 
precise  definition,  though  well  understood  by  the  public,  and  the 
charge  was  not  erroneous. 

Certificate — Intemperance— Construction: 

Insured  was  not  "intemperate"  in  the  use  of  alcoholic  liquors 
within  a  provision  of  a  benefit  certificate  that  it  should  become 
void  if  insured  should  become  intemperate  in  the  use  of  alcoholic 
liquors,  even  if  he  drank  alcoholic  liquors  to  excess  upon  excep- 
tional occasions,  unless  he  was  addicted  to  periodical  and  ex- 
cessive indulgences,  which  became  habitual. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Schon  V.  Modem  Woodmen  of  America  (Wash.  S.  C.) : 

99  Pacific  Reporter  (February  8,  1909),  25. 

Application — Breach  of  Warranty — Forfeiture: 

Where  the  truth  of  the  answers  in  an  application  for  a  bene- 
fit certificate  are  made  a  condition  precedent  to  its  validity,  nega- 
tive answers  to  questions  in  the  application  as  to  whether  appli- 
cant had  consulted  a  physician,  and  had  had  la  grippe,  which  an- 
swers are  untrue,  avoid  the  certificate,  though  the  predisposing 
cause  of  the  applicant's  death  may  have  had  no  connection  with  la 
grippe,  and  it  may  have  been  a  very  light  form  of  la  grippe. 

Same — Same — Evidence— Proof  of  Death: 

Where,  in  an  action  on  a  benefit  certificate,  the  defense  is  the 
falsity  of  applicant's  answer  that  he  never  had  la  grippe,  the 
proofs  of  death  are  admissible  in  evidence  to  show,  as  an  admis- 
sion by  the  beneficiary,  that  the  applicant  did  have  la  grippe. 

Same — Same— Consulting  a  Phyaician: 

Where  a  benefit  certificate  is  issued  on  applicant's  warranty 
that  she  had  not  consulted  a  physician,  a  call  made  by  a  physi- 
cian at  the  instance  of  applicant's  husband  is  a  "consultation" 
within  the  meaning  of  the  warranty,  if  she  accepts  his  services 
and  receives  aid  from  him. 

Same — Same— Law  or  Fact: 

In  an  action  on  a  benefit  certificate,  the  truth  or  falsity  of  ap- 
plicant's answers  in  the  application  are  questions  of  fact  for  the 
Jury;  but,  where  the  issues  Joined  as  to  the  falsity  of  such  an- 
swers has  been  sustained  by  defendant  by  competent  and  rel- 
evant testimony,  which  has  not  only  been  uncontroverted  by 
plaintiff  as  to  its  material  elements,  but  is  confessed  by  him  in 
person  upon  the  witness  stand,  the  question  becomes  one  of  law 
for  the  court. 

[Judgment  for  beneficiary  below.     Here  reversed  in  favor  of 
company.] 

Beard  v.  Royal  Neighbors  of  America  (Ore.  S.  C.) : 

99  Pacmc  Reporter  (February  8,  1909),  88. 

Constitution — Ambiguity — Construction: 

If  a  provision  of  the  constitution  of  a  benefit  association  is 
susceptible  of  two  constructions,  it  must  be  given  the  interpreta- 
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lion  most  favorable  to  the  beneficiary  in  the  benefit  certificate, 
and  the  court  will  also  look  to  any  other  provision  which  will  aid 
it  in  arriving  at  the  meaning  of  the  language  used. 

Same— ''Killed"— Construction : 

The  word  ''killed/'  as  used  in  the  constitution  of  a  benefit 
association,  providing  that  a  benefit  shall  be  paid  to  the  benefi- 
ciaries named  in  the  certificate  of  a  deceased  member  "in  case 
of  death  by  accident/'  but  that,  if  a  member  suspended  for  non- 
pasrment  of  dues  shall  be  "injured"  during  his  delinquency,  the 
delinquent  shall  receive  no  indemnity  therefor,  "nor  shall  his 
beneficiaries  receive  anything  should  he  be  'killed'  during  such 
period  of  delinquency,"  and  providing  for  reinstatement  of  the  de- 
linquent members,  refers  to  the  result  of  the  accident,  and  not  to 
the  injury  or  accident  from  which  death  ensues;  and  therefore, 
where  the  death  of  a  member  occurred  after  his  reinstatement 
to  membership,  and  while  he  was  in  good  standing,  the  benefi- 
ciary named  in  his  certificate  was  entitled  to  benefits  under  it, 
though  the  accident  from  which  death  ensued  occurred  during 
the  member's  delinquency. 

Certificate— Disability— Construction : 

A  clause  in  a  certificate  issued  by  a  benefit  association,  pro- 
viding that  the  association  "shall  not  be  liable  *  *  *  in  case 
of  disability  when  caused  wholly  or  in  part  by  any  bodily  or  men- 
tal infirmity  or  disease,  dueling,  fighting,  wrestling,  war  or  riot," 
does  not  apply  to  a  case  of  death,  but  of  disability  only. 

[Judgment  for  beneficiary  below.  Reversed  on  appeal  (108  S. 
W.,  1039)  In  favor  of  company.  Here  reversed  in  favor  of 
beneficiary.] 

Roth   V.   Travelers'   Protective   Assn.   of  America    (Tex. 
S.  C.) : 

115  Southwestern  Reporter  (February  10,  1909),  31. 

Policy — Disappearance  of  Insured — Presumption: 

The  society  admitted  the  issue  of  the  policy,  but  denied  the 
death  of  the  insured.  There  was  no  direct  evidence  of  his  death, 
but  it  was  shown  that  he  had  left  his  home  more  than  seven 
years  before  the  suit  was  commenced,  that  his  absence  was  un- 
explained, and  no  tidings  of  or  from  him  had  been  received. 
Held,  That  the  Jury  were  justified  in  finding  that  insured  was 
dead. 

[Judgment  for  beneficiary  below.  Here  affirmed  against  com- 
pany.] 

Wehring  v.  Modern  Woodmen  of  America  (Minn.  S.  C.) : 

119  Northwestern  Reporter  (February  12,  1909).  246. 

Mutual  Assessment  Companies — Authority  to  Issue  Endowment 

Policies — Statute: 

The  Pa.  St.  (Acts  1876,  Sec.  37,  P.  L.  53)  relating  to  "compa- 
nies insuring  lives  on  the  plan  of  assessments  upon  surviving 
members"  provides  "that  no  part  of  such  assessment  upon  sur- 
viving members  shall  be  applied  to  any  other  purpose  than  the 
payment  of  death  losses,  unless  the  amotmt  intended  for  other 
purposes  is  specially  stated  in  the  notice  of  such  assessment,  and 
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the  object  or  objects  for  which  it  is  intended."  As  to  whether 
or  not  such  companies  were  authorized  to  issue  endowment  poli- 
cies, the  Attorney  General,  in  an  opinion  rendered  to  the  insur- 
ance commissioner,  held  that  the  statute  contemplated  two 
classes  of  persons,  the  insured  and  the  "surviving  members," 
and  there  were  no  "surviving  members"  until  after  the  death  of 
the  insured,  consequently  no  assessments  could  be  levied  to  pay 
endowment  policies. 

[Opinion  of  Attorney  General  rendered  to  Abraham  Lincoln  Mu- 
tual Life  Ins.  Co.  of  Philadelphia.] 

Abraham  Lincoln  Mutual  Life  Ins.  Co.: 

35  Pennsylvania  County  Court  Reports  (February  18, 
1909),  685.  • 

By-Laws — Payment  of  Arrearage— Construction: 

When  decedent  became  a  member  of  a  mutual  benefit  asso- 
ciation the  by-laws  required  a  member  to  be  a  member  one  year 
and  in  good  standing  to  entitle  his  nominee  to  the  benefit  paya- 
ble, and  provided  that  any  member  who  had  fallen  in  arrears 
and  paid  up  such  arrears  should  not  be  entitled  to  benefits  until 
six  months  from  such  payment  Held,  That  the  by-law  did  not 
mean  that  the  benefit  need  not  be  paid  until  six  months  after  the 
arrears  were  paid  up,  but  prevented  any  recovery  if  a  member 
died  within  six  months  after  payment  of  arrears. 

Same — Same— Right  to  Benefits: 

The  by-laws  of  a  mutual  benefit  association  proicided  that  a 
member  who  has  fallen  in  arrears  and  paid  up  should  not  be  en- 
titled to  benefits  until  six  months  elapsed  after  paying  up  ar- 
rears. The  insured,  after  remaining  delinquent  for  four  months, 
paid  up  his  arrears  and  died  twelve  days  later.  Held,  That  such 
a  by-law  was  reasonable,  being  for  the  purpose  of  preventing 
fraud,  and  that  there  could  be  no  recovery. 

Same— Acceptance — Estoppel : 

One  becoming  a  member  of  a  mutual  benefit  association, 
whether  incorporated  or  not,  might  be  bound  by  existing  by-laws, 
even  though  they  were  not  reasonable,  where  he  voluntarily  con- 
tracted to  be  bound,  by  Joining  the  association. 

[Judgment  for  association  below.    Here  affirmed  in  favor  of  asso- 
ciation.] 

Stanton  v.  Eccentric  Assn.  of  Firemen,  Local  Union  No. 
66  of  International  Brotherhood  of  Stationary  Firemen 
(N.  Y.  S.  C,  App.  Div.) : 

114  New  York  Supplement  (February  15,  1909),  480. 

Contract — ^Application  and  By-Laws — Statute: 

Benevolent  fraternal  associations  are  not  included  in  the 
class  of  insurance  companies  referred  to  in  Section  1616,  Rev. 
Laws  Minn.  1905,  which  provides  that  neither  the  application 
nor  the  by-laws  shall  be  considered  as  a  part  of  the  contract,  un- 
less incorporated  in  the  policy. 

By-Laws — Membership^Necessity  of  Initiation: 

According  to  the  by-laws  of  the  association  the  ben- 
eficiary fund  is  applicable  to  members  only,  and,  to  constitute 
membership  in  a  prospective  local  lodge,  the  applicant  must  pass 
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the  physician's  examination,  be  accepted  at  the  head  office,  and 
be  initiated  and  receive  the  obligation  after  the  local  lodge  is  or- 
ganized. If  the  applicant  is  in  good  health  upon  the  completion 
of  these  several  steps,  he  is  entitled  to  receive  a  certificate  of 
membership.  The  application  was  approved  by  the  home  office 
and  returned  to  the  local  deputy,  who  delivered  it  to  the  appli- 
cant with  the  declaration  that  it  was  in  force.  The  lodge  was  or- 
ganized a  week  later,  and  she  was  voted  in  as  a  member,  but  was 
prevented  by  sickness  from  attending,  and  so  was  not  initiated 
and  did  not  receive  the  obligation.  After  the  lodge  was  organ- 
ized, the  certificate  was  attested  by  respondent  as  secretary  and 
by  the  president,  and  redelivered  to  her.  Heldt  That  she  did  not 
become  a  member  of  the  society,  the  contract  was  not  completed, 
and  the  certificate  was  void. 

Acceptance  of  Assessments — Waiver: 

The  beneficiary  was  secretary  of  the  local  lodge.  As  such  he 
reported  to  the  head  office  that  the  applicant  had  become  a  mem- 
ber. He  paid  several  assessments,  which  were  received  and  re- 
tained by  the  head  office,  in  ignorance  of  the  fact  that  the  appli- 
cant had  not  fully  complied  with  the  by-laws  as  to  the  necessary 
steps  to  be  taken  to  become  a  member.  Held,  That  the  accept- 
ance of  the  money  did  not  constitute  a  waiver  by  the  association 
of  the  right  to  repudiate  the  transaction  and  the  certificate  upon 
discovery  of  the  facts.  On  the  undisputed  evidence  the  com- 
pany was  entitled  to  Judgment,  notwithstanding  the  verdict 

[Judgment  for  beneficiary  below.    Here  reversed  in  favor  of  as- 
sociation.] 

Loudon  V.  Modem  Brotherhood  of  America  (Minn.  S.  0.) : 

119  Northwestern  Reporter  (February  19,  1909),  426. 

Action — Complaint — Sufficiency : 

The  complaint  in  an  action  on  a  life  policy,  which  was  de- 
livered and  became  operative,  need  allege  only  the  contract  of  in- 
surance, the  happening  of  the  contingency  whereby  the  company 
became  liable,  and  the  amount  of  indemnity  to  which  plaintiff  is 
entitled;  it  being  for  defendant  to  plead  and  prove  any  non-com- 
pliance with  a  condition  on  which  its  liability  depends. 

By-Laws — Reinstatement— Sufficiency  of  Tender: 

The  by-laws  provided  that  upon  failure  to  pay  an  assessment 
within  the  month  for  which  it  was  made,  the  member  would  be 
suspended  from  all  rights  of  the  society.  They  provided  further 
for  reinstatement  within  three  months  after  such  default  upon 
payment  of  all  delinquent  assessments.  The  insured  died  while 
under  suspension,  but  within  the  three  months'  limit.  The  day 
following  his  death  one  of  his  children  made  a  tender  of  all  un- 
paid assessments  to  the  local  collector.  Held,  That  a  tender 
after  death  was  too  late  and  that  there  could  be  no  recovery. 

[Judgment  for  administrator  below.     Here  reversed  in  favor  of 
company.] 

Grand  Lodge  A.  O.  U.  W.  v.  Taylor  (Colo.  S.  C.) : 

99  Pacific  Reporter  (February  22,  1909),  570. 

Fraud  of  Agent — Release— Validity: 

After  the  death  of  insured,  an  adjusting  agent  called  upon 
the  beneficiary  and  tried  to  reach  a  settlement  with  her  for  less 
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than  the  face  of  the  policy.  Failing  to  do  this,  he  prevailed  upon 
her  to  sign  a  receipt  on  the  back  of  the  policy  in  blank,  and  to  de- 
liver the  policy  to  him,  promising  that  the  full  face  of  the  policy 
would  be  paid  within  a  few  days,  or  the  policy  returned  to  her. 
The  receipt,  "in  full  payment  of  the  amount  due,"  was  filled  out 
for  an  amount  less  than  what  had  been  agreed  upon,  and  this 
amount  was  sent  to  the  beneficiary.  Held,  That  the  amount  so 
paid  should  be  treated  as  a  partial  payment  only,  and  would  not 
relieve  the  company  of  its  full  liability  under  the  agreement 

Same— Acquiescence  of  Company — ^Waiver: 

The  agent  prevailed  upon  the  beneficiary  to  sign  a  blank  re- 
ceipt "in  full  payment  of  the  amount  due,"  and  to  deliver  to  him 
the  policy,  promising  that  the  full  face  of  the  policy  would  be 
paid  or  the  policy  would  be  returned.  The  receipt  was  filled  out 
for  an  amount  less  than  what  was  agreed  upon,  and  this  amount 
was  sent  to  the  beneficiary.  The  company  retained  the  policy. 
Held,  That  the  retention  of  the  policy  was  a  ratification  of  the 
agent's  acts,  and  was  a  waiver  of  all  defenses  which  it  may  have 
had  on  account  of  anything  which  had  occurred  prior  to  the  ad- 
justment. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Bergeron  v.  Modem  Brotherhood  of  America  (Neb.  S.  C.) : 

119  Northwestern  Reporter  (March  5,  1909),  681. 

Action — ^AdmiMlon — Eatoppel : 

Where  a  stipulation  of  facts  in  an  action  on  a  benefit  certifi- 
cate repeatedly  referred  to  an  assessment  as  having  been  made 
"for  the  month  of  October,"  and  admitted  that  the  defense  based 
on  the  non-payment  of  the  assessment  was  complete  if  a  by-law 
providing  a  method  for  giving  notice  to  members  of  the  assess- 
ments was  valid,  the  plaintiff  was  estopped  from  denying  that  the 
assessment  was  ];>ayable  during  the  month  named. 

By-Law— Notice— Validity: 

A  by-law  of  a  benefit  society  providing  that  the  mailing  of  a 
copy  of  the  society's  official  paper  containing  notice  to  members 
of  assessments  shall  be  sufficient  service  of  such  notice  on  each 
member  is  not  void  for  unreasonableness. 

Same— Same— Burden  of  Proof: 

A  by-law  of  a  benefit  society  provided  that  the  mailing  of  a 
copy  of  the  society's  official  paper  containing  notice  of  assess- 
ment would  be  sufficient  notice  of  that  assessment,  and  that  the 
affidavit  of  the  publisher  attached  to  a  copy  of  the  paper,  together 
with  the  mailing  list,  would  be  conclusive  evidence  of  the  mail- 
ing and  receipt  of  such  notice  therein.  In  an  action  on  the  cer- 
tificate, a  stipulation  of  facts,  entered  into  between  the  parties, 
conceded  that  there  was  no  evidence  except  this  to  show  that  in- 
sured had  received  notice.  Heldf  That  such  an  affidavit  was  at 
least  prima  facie  evidence  that  notice  had  been  received,  and  the 
burden  of  proof  was  shifted  to  the  plaintiff  to  overcome  the  prima 
facie  sufficiency  of  the  evidence. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 
Underwood  v.  Modem  Woodmen  of  America  (Iowa  S.  C.) : 
119  Northwestern  Reporter  (March  5.  1909),  610. 
1909-16 
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Policy—- Proofs  of  Death — Conclusiveness: 

The  by-laws  of  the  society  provided  that,  if  insured  met  his 
death  while  engaged  in  a  quarrel  or  fight,  there  could  be  no  re- 
covery. The  proofs  of  death,  made  by  an  officer  of  the  society 
and  signed  by  the  beneficiary,  who  had  little  or  no  knowledge  of 
what  it  contained,  and  no  knowledge  of  the  finding  of  the  coro- 
ner's Jury  being  attached  thereto,  showed  that  the  insured  met 
his  death  while  engaged  in  a  fight.  The  society  claimed  that  the 
beneficiary  was  estopped  from  showing  that  death  arose  from 
any  other  cause  except  that  shown  in  the  proofs  of  death.  Held, 
That  statements  in  the  proof  of  loss,  as  to  the  cause  of  death  of 
an  insured,  may  be  contradicted  on  the  trial  of  an  action  on  the 
policy  of  insurance,  unless  the  usual  elements  of  equitable  estop- 
pel are  present. 

Constitution  and  By-Laws — Statute— Construction : 

Cobbey's  Ann.  St.  Neb.  1907,  Sec.  6656,  provides  that  the  con- 
stitution and  by-laws  of  a  fraternal  insurance  company  or  any 
amendment  thereof  will  not  be  effective,  unless  a  copy,  duly  cer- 
tified by  its  secretary,  is  filed  with  the  Auditor  of  State.  The 
deposition  of  the  Auditor  shows  that  the  copies  of  the  by-laws 
were  filed  with  him  as  required;  that  the  certificate  of  the  secre- 
tary was  attached,  but  neither  the  certificate  nor  his  signature 
were  in  his  own  handwriting.  Heldf  That  the  law  had  not  been 
sufficiently  complied  with. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Hart  et  al.  v.  Knights  of  Maccabees  of  the  World  (Neb. 

8.  C): 

119  Northwestern  Reporter  (March  5,  1909),  679. 

Assessments— Sufficiency  of  Payment: 

The  society  appointed  a  bank  as  its  depository  and  collecting 
agent,  directing  the  bank  to  stamp  the  members'  call  "paid,"  and 
mail  the  addressed  postal  card  to  the  society;  that,  unless  spe- 
cially authorized,  the  bank  should  not  receive  any  money  after 
the  month  in  which  the  call  was  payable.  Decedent,  a  member 
of  the  association  and  a  depositor  at  the  bank,  paid  his  assess- 
ments there  quarterly,  and  on  one  occasion  stated  to  the  cashier 
that,  if  decedent  should  ever  forget  to  pay  his  assessments,  the 
cashier  should  pay  it  for  him  and  charge  the  amoimt  to  dece- 
dent's account,  to  which  the  cashier  agreed.  The  assessment  due 
on  decedent's  policy  prior  to  April  30,  1907,  was  not  paid  until  his 
death  on  May  14  following,  though  at  all  times  decedent  had  had 
a  greater  balance  in  the  bank  than  was  necessary  to  pay  such  as- 
sessment. Held,  That  the  agreement  between  decedent  and  the 
cashier  did  not  constitute  payment  of  the  assessment,  and  that 
the  policy  had  lapsed. 

[Judgment  for  beneficiary  below.    Here  reversed  in  favor  of  com- 
pany.] 

Griffith  V.   Merchants'  Life   Assn.  of    Burlington     (Iowa 
S.  C.) : 

119  Northwestern  Reporter  (March  12,  1909),  694. 
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Policy — Proof  of  Lo8s — Waiver: 

Where  a  policy  of  fire  Insurance  expressly  provided  that  in 
case  of  loss  a  written  and  verified  proof  of  loss  should  be  made  by 
the  insured  containing  certain  stated  and  detailed  information, 
such  proof  of  loss  is  an  essential  condition  precedent  to  the  com- 
pany's liability,  unless  waived;  and  where  it  further  provided  that 
no  officer,  agent,  or  other  representative  of  the  company  should 
have  power  to  waive  any  of  its  conditions  except  in  writing  in- 
dorsed thereon  or  attached  thereto,  the  failure  to  make  such  proof 
of  loss  is  not  excused  by  a  claimed  waiver,  not  in  writing,  by  an 
agent  of  the  company  not  shown  to  have  any  express  authority  to 
make  it  and  whose  action  was  not  ratified  by  the  company. 

Same— Same— Sufficiency : 

The  fact  that  an  insured  made  proof  of  loss  under  one  insur- 
ance policy  is  not  sufficient  to  authorize  a  recovery  on  others 
issued  by  the  same  company  on  the  same  property  which  required 
the  proofs  thereunder  to  set  out  certain  details  of  fact,  where  the 
proof  actually  made  was  not  introduced  in  evidence  and  it  is 
therefore  not  shown  that  it  complied  with  such  requirement. 

Same — Occupancy— Queetion  for  Jury: 

Insurance  policies  covered  a  builder's  risk  on  the  building 
and  machinery  of  an  oremiU  which,  when  completed,  was  to  have 
a  capacity  for  crushing  25  tons  of  ore  per  hour.  The  policies  pro- 
vided that  the  premises  should  not  be  "occupied"  for  a  longer 
period  than  30  days  without  special  permission  and  a  readjust- 
ment of  the  rate.  The  owner  started  the  machinery  in  the  mill  33 
days  before  it  was  destroyed  by  fire,  but  less  than  a  full  hour's 
work  was  done  in  either  of  the  first  three  days.  Held,  That 
whether  the  premises  were  "occupied"  during  such  three  days 
within  the  meaning  of  the  policies,  or  whether  their  use  was 
merely  experimental  for  testing  purposes,  was  a  question  of  fact 
to  be  determined  from  the  evidence. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Scottish  Union  &  Nat.  Ins.  Co.  v.  Encampment  Smelting 
Co.  (U.  S.  C.  C.  A.,  8th  Cir.) : 

166  Federal  Reporter- (March  11,  1909),  231. 

Certificate— Change  of  Beneficiary — Validity: 

The  certificate  provided  for  change  of  beneficiary  by  indors- 
ing  a  request  therefor  on  the  back  of  the  certificate  and  deliver- 
ing it  to  the  secretary  of  the  central  society.  If  the  certificate 
were  lost,  then  such  change  could  be  made  by  proof  of  the  loss 
of  the  certificate  by  aflidavlt,  and  by  releasing  all  claim  under  it, 
and  the  issuance  of  a  new  certificate.  After  a  hus- 
band took  out  a  benefit  certificate  in  favor  of  his 
wife,  differences  arose  between  them,  and  she  commenced  divorce 
proceedings,  and  without  his  knowledge  secreted  the  certificate. 
The  husband  then  made  aflSdavit  that  the  certificate  was  lost  and 
that  he  wished  to  change  the  certificate  so  as  to  substitute  his 
children  beneficiaries,  all  of  which  was  done  in  accordance  with 
the  by-laws  of  the  association.  Heldf  That  on  his  death  in  good 
standing  the  children  were  entitled  to  the  proceeds  as  against  the 
wife,  as  it  was  immaterial  that  he  was  acting  under  a  mistake  of 
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fact  as  to  the  loss  of  the  certificate;  his  intention  to  change  the 
beneficiary  being  manifest. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 
Raschke  v.  Gegenseitige  Unterstuetzungs-Gesellschaft,  Ger- 
mania  (Wis.  S.  C.) : 

119  Northweatem  Reporter  (March  12,  1909),  812. 

By-Law»-»Dlstribution — Illegal  Beneficiary: 

The  by-laws  of  a  mutual  benefit  society  provided  that  if  a 
member's  designation  of  his  beneficiaries  should  become  void  be- 
cause of  error,  etc.,  the  benefit  should  be  paid  one-half  to  the 
wife  and  the  other  half  to  the  children;  but,  if  there  were  no 
children,  one-half  should  be  paid  to  the  wife  and  one-half  to  the 
member's  parents,  and,  if  there  were  no  wife,  children,  or  parents, 
the  benefit  should  be  paid  to  the  member's  legal  heirs.  A  mem- 
ber left  no  children,  and  a  person  whom  he  designated  as  a  bene- 
ficiary, naming  her  as  his  wife,  was  not  legally  married  to  him. 
Heldf  That  his  parents  were  entitled  to  the  portion  of  the  pro- 
ceeds designated  as  her  share,  as  his  legal  heirs. 
Same— Same— Funeral  Expenses: 

The  society's  by-laws  not  providing  for  the  application  of  any 
of  the  proceeds  of  the  certificate  to  funeral  expenses,  an  amount 
designated  by  the  member  to  be  so  used  would  pass  to  his  parents 
as  his  legal  heirs. 

Same— Dependent — Construction : 

The  by-laws  of  a  mutual  benefit  society  provided  that  "per- 
sons who  are  not  related  to  him  by  blood,  but  who  are  dependent 
upon  him,  or  he  on  them,  for  their  maintenance,  may  be  desig- 
nated as  beneficiaries."  The  evidence  showed  the  woman  whom 
he  had  designated  as  beneficiary  had  attended  and  cared  for  him 
during  the  several  months  that  he  was  ill.  Heldf  That  this  would 
not  render  her  eligible  to  share  as  beneficiary  of  his  certificate  as 
a  member  of  this  class. 

[Judgment  for  beneficiary  below.     Here  reversed   In   favor  of 
heirs.] 

Severa  et  al.  v.  National  Slavonic  Soc.  of  the  U.  S.  et  al. 
(Wis.  S.  O.) : 

119  Northwestern  Reporter  (March  12,  1909),  814. 

By-Laws — ^Amendment — Impairment  of  Contract: 

A  fraternal  association  issuing  a  certificate  of  membership  in 
accordance  with  the  constitution  and  laws  in  force,  or  that  niay 
thereafter  be  made  by  the  Supreme  Lodge  of  the  order,  may  not, 
by  a  subsequent  change  in  its  by-laws,  impair  the  contract  rights 
of  the  member  without  his  consent. 

Same— Suicide— Burden  of  Proof — Estoppel: 

The  by-laws  of  a  fraternal  benefit  society  stipulated  that  a 
member  committing  suicide  forfeited  all  benefits  which  his  bene- 
ficiary would  otherwise  have.  They  stipulated  further  that  if  the 
member  were  of  unsound  mind  or  a  lunatic  and  had  not  become 
so  by  intemperate,  immoral  or  evil  habits,  then  the  benefits  would 


Digitized  by 


Google 


1009.]  ASSESSMENT  ORDERS  AND  ASSCX:iATIONS.  229 

not  be  forfeited,  but  provided  that  the  burden  of  proof  was  upon 
the  personal  representatives  to  show  that  the  insured  was  within 
the  exception  when  the  act  was  committed.  The  beneficiary 
showed  the  insured  had  committed  suicide,  but  made  no  attempt 
to  assume  the  burden  of  proof  to  establish  the  exception.  Held, 
That  he  could  not  recover. 

Answer — Failure  to  Plead  Original  By-Law — Defense  of  Original 
By-Law: 

The  complaint  set  forth  the  certificate,  which  in  terms  re- 
ferred to  the  constitution  and  by-laws  of  the  order  then  in  force, 
and  made  them  a  part  of  the  contract,  and  alleged  a  compliance 
with  the  conditions  of  the  contract.  The  society  alleged  in  its 
answer  that  the  insured  had  committed  suicide,  and  that  the  bene- 
ficiary's right  to  recover  was  subject  to  the  suicide  clause  of  the 
constitution  and  by-laws.  The  beneficiary  contends  that  the 
society  is  precluded  from  relying  on  the  original  law  because  it 
had  specially  pleaded  the  subsequent  law  and  did  not  specially 
plead  the  section  as  it  originally  stood.  Held»  That  the  society 
might  rely  on  the  failure  of  the  beneficiary  to  prove  a  compliance 
with  the  by-laws  in  force  at  the  time  of  the  issuance  of  the  cer- 
tificate, notwithstanding  a  subsequent  change  therein. 

[Judgment   for   society   below.     Here   affirmed   against   benefi- 
ciary.] 

Schack  V.  Supreme  Lodge  of  the  Fraternal  Brotherhood 
(Cal.  C.  A.) : 

99  Pacific  Reporter  (March  15,  1909),  9S9. 

By-Laws-*Agency  Contract— Termination : 

One  of  the  laws  of  a  mutual  benefit  society  provided  that  the 
chief  ranger  should  have  general  management  of  the  affairs  of  the 
order,  and  should  appoint  from  time  to  time  such  subordinates  as 
the  interest  of  the  order  might  require,  who  should  perform  the 
duties  assigned  to  them  from  time  to  time  by  the  chief  ranger  or 
by  the  executive  council.  Another  provision  declared  that  the 
person  so  employed  should  receive  a  salary  or  allowance  from 
time  to  time,  determined  by  the  supreme  chief  ranger  or  by  the 
executive  council,  and  that  such  chief  ranger  should  have  power 
to  remove  and  discharge  from  time  to  time  any  person  he  may 
have  appointed  or  employed  under  such  provision.  Heldf  That 
the  chief  ranger,  having  employed  plaintiff  as  state  manager 
until  the  next  meeting  of  the  supreme  court  of  the  order,  had 
power  to  terminate  the  contract  prior  to  that  time  in  good  faith, 
for  the  good  of  the  order. 

[Judgment  for  society.] 

Coulter  V.  Independent  Order  of  Foresters  (U.  S.  C.  C,  Pa.) : 
166  Federal  Reporter  (March  25,  1909),  806. 

By-Laws — ^Approval  of  Application — Condition  Precedent: 

The  by-laws,  among  other  things,  provided  that  the  applica- 
tion and  medical  examination  should  be  approved  by  the  supreme 
medical  examiner.  The  applicant  had  pursued  all  the  steps  neces- 
sary and  was  duly  initiated.  His  application  and  medical  exam- 
ination were  forwarded  to  the  supreme  medical  examiner,  who 
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approved  the  same  on  the  following  day,  but  earlier  in  the  same 
day  the  applicant  was  accidentally  killed.  Held*  That  the  ap- 
proval of  the  application  by  the  supreme  medical  director  was  a 
condition  precedent  to  beneficial  membership,  and,  as  such  ap- 
proval was  not  had  in  the  lifetime  of  the  applicant,  he  never  be- 
came a  beneficial  member,  and  his  beneficiary  has  no  claim  on 
the  benefit  fund. 

Same — Failure  to  Return  Premium»-*When  not  Estopped: 

The  applicant  was  required  to  make  payment  of  certain  pre- 
miums before  he  was  finally  accepted  into  the  lodge.  He  was  ac- 
cidentally killed  before  his  application  was  accepted  by  the 
supreme  lodge.  The  subordinate  lodge  did  not  return  or  tender 
back  these  assessments,  and  the  beneficiary  claimed  that  they 
were  estopped  to  say  that  he  was  not  a  beneficial  member.  Held, 
That  since  his  membership  was  never  complete,  it  was  not  within 
the  power  of  any  of  the  officers  by  acts  or  omissions  to  make  him 
a  member  in  effect. 

[Judgment  for  society.] 

Patterson  v.  Supreme  Commandery  United  Order  of  Golden 
Cross  of  the  World  (Me.  S.  J.  C.) : 

71  Atlantic  Reporter  (March  25.  1909),  1016. 


Poiicy  Payable  to  Creditor — Action  by  Wife — SufRclency  of  Com- 
plaint: 

The  policy  was  made  payable  to  a  creditor  of  the  insured  as 
a  security  for  a  debt.  The  debt  was  subsequently  paid,  but  the 
beneficiary  was  not  changed.  In  an  action  on  the  policy  by  the 
wife  of  the  insured,  the  company  contended  that  Uie  failure  to 
allege  that  the  debt  had  been  paid  prior  to  the  death  of  the  in- 
sured, and  that  the  proofs  of  death  were  furnished  by  the  wife 
and  not  by  the  beneficiary  as  the  policy  required,  rendered  the 
complaint  insufficient  to  constitute  a  cause  of  action.  Held,  That 
these  matters  being  purely  technical,  and  not  of  substance,  are 
not  available  under  a  general  demurrer. 

Same— Validity— Pleading: 

The  association  was  organized  under  the  laws  of  Missouri, 
and  by  the  laws  of  that  state  a  creditor  could  not  be  made  a  bene- 
ficiary in  such  an  association.  The  original  pleadings  in  the  court 
below  did  not  raise  the  question  as  to  the  validity  of  the  desig- 
nation of  the  creditor  as  beneficiary.  Heldt  That  if  they  desired 
the  court's  consideration  of  these  laws,  they  should  have  been 
pleaded  and  offered  in  testimony,  and  the  omission  to  do  so  pre- 
cluded them  from  raising  the  question  on  appeal. 

Same — Same — Eatoppel : 

An  insurance  order,  after  issuing  a  life  certificate  payable  to 
a  debtor  of  insured  as  security  and  receiving  the  benefit  of  the 
completed  contract,  cannot  plead,  in  defense  to  an  action  thereon, 
that  it  had  no  authority  to  issue  the  certificate  to  said  debtor. 

[Judgment  for  wife  below.    Here  affirmed  against  association.] 

Ancient  Order  of  the  Pyramids  et  al.  v.  Dixon  (Colo.  S.  C.) : 

100  Pacific  Reporter  (April  12,  1909).  427. 
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Certificate— By-Laws — Beneficiary — Vested  Interest: 

A  beneficiary  in  a  fraternal  benefit  certificate  stipulating  that 
it  is  issued  on  condition  that  the  member  complies  with  the  laws 
then  in  force  governing  the  council  and  fund,  or  that  may  subse- 
quently be  enacted  to  govern  the  same,  has  no  vested  interest  in 
the  certificate,  and  the  member  may  at  any  time  change  the  bene- 
ficiary by  complying  with  the  rules  of  the  society. 

Same— Same — Right  to  Amend: 

Where  a  fraternal  benefit  society  issued  a  certificate  provid- 
ing that  the  member  should  be  bound  by  the  rules  then  in  force 
governing  the  council  and  fund,  or  that  might  subsequently  be 
enacted  for  such  government,  and  the  conditions  were  assented 
to  by  the  member  accepting  the  certificate,  the  society  reserved 
the  right  to  amend  its  laws. 

Same — Change  of  Beneficiary — ^Validity: 

Where  a  proper  beneficiary  has  been  designated  in  a  frater- 
nal benefit  certificate,  and  the  beneficiary  has  advanced  the 
member  money  for  dues  and  assessments  on  the  faith  of  the 
certificate,  a  fraudulent  change  of  the  certificate  without  the 
knowledge  of  the  beneficiary  will  not  defeat  the  right  of  the  bene- 
ficiary, which  right  may  be  enforced  in  a  court  of  equity. 

Same — By-Laws — Beneficiary : 

A  fraternal  benefit  society  issued  a  certificate  on  condition 
that  the  member  should  comply  with  the  laws  then  in  force  gov- 
erning the  council  and  fund  or  the  laws  that  might  subsequently 
be  enacted.  The  by-laws  in  force  at  the  time  provided  that  the 
benefit  might  be  made  payable  to  the  member's  wife,  nieces,  and 
nephews.  While  such  by-laws  were  in  force  the  member  made  the 
daughter  of  a  sister  of  his  deceased  wife  a  beneficiary.  Subse- 
quently the  society  amended  the  by-laws  so  as  to  provide  that  the 
benefit  might  be  payable  to  the  member's  wife  and  to  the  mem- 
ber's nieces  and  nephews,  children  of  brothers  and  sisters  of  the 
whole  and  half  blood.  Thereafter  the  member  died,  leaving  a 
wife.  Held,  That  the  daughter  was  not  entitled  to  the  benefit  as 
against  the  wife. 

By-Laws — Beneficiary — Interpleader — ^Waiver: 

The  by-laws  of  a  fraternal  beneficiary  society  stipulated  who 
could  be  designated  as  beneficiaries.  The  member  had  first 
designated  his  wife  as  beneficiary,  but  later  applied  for  a  change. 
A  new  certificate  was  issued  naming  a  daughter  of  the  sister  of 
the  member's  dead  wife  as  beneficiary.  Under  the  by-laws,  this 
designation  was  illegal,  and  the  original  beneficiary  was  entitled 
to  the  benefits.  The  last  beneficiary  contended  that  inasmuch  as 
the  society  had  filed  a  bill  of  interpleader  to  determine  who 
should  take,  it  had  waived  all  defense  it  had  against  her,  and  that 
the  original  beneficiary  is  precluded  from  making  any  claim  for 
the  money,  on  the  ground  that  she  is  in  no  position  to  interpose 
any  defense  which  the  society  had  waived.  Held*  That  the  act  of 
the  company  did  not  deprive  the  original  beneficiary  of  her  right 
to  claim  the  fund. 

Assessments — Payment  by  Illegal  Beneficiary — Reimbursement: 

Where,  in  a  proceeding  in  equity  to  determine  the  rights  of 
the  person  designated  as  beneficiary  in  a  fraternal  benefit  certifi- 
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cate  and  the  rights  of  the  wife  of  the  deceased  member,  it  ap- 
peared that  the  wife  was  entitled  to  the  certificate  imder  the 
laws  of  the  society,  but  that  the  person  designated  as  beneficiary 
had  paid  dues  and  assessments  pursuant  to  an  understanding 
with  the  member  that,  if  such  payments  were  made,  the  bene- 
ficiary should  receive  the  money  due  on  the  certificate,  the  wife 
must  reimburse  the  designated  beneficiary  for  the  payments  so 
made,  though  the  statute  regulating  the  society  declares  that  no 
contract  which  shall  be  conditioned  on  an  agreement  that  the 
beneficiary  shall  pay  the  dues  shall  be  valid. 

[Judgment  for  original  beneficiary  below.  Affirmed  on  appeal, 
140  III.  App.,  421.  Here  reversed  in  part  in  favor  of  ille- 
gal beneficiary.] 

Supreme  Council  of  Royal  Arcanum  v.  McKnight  et  al.  (111. 
S.  C.) : 

87  Northeastern  Reporter  (March  23,  1909),  299. 

By-Lawa — Change  of  Beneficiary — Evidence: 

The  by-laws  provided  that  the  beneficiary  might  be  changed 
by  return  of  the  policy,  or  if  the  policy  were  lost,  by  making  affi- 
davit of  its  loss,  and  the  issuance  of  the  new  policy.  The  policy 
was  made  payable  to  the  two  sons  of  insured.  One  of  these  died. 
Subsequently  the  father  wrote  the  other  son,  showing  that  he  in- 
tended him  to  have  all  of  the  proceeds  of  the  policy.  Held*  That 
in  view  of  the  society's  by-law  as  to  the  change  of  beneficiaries, 
this  letter  was  inadmissible  to  show  such  a  change. 

Death  of  One  Beneficiary — Distribution: 

Where  a  fraternal  life  insurance  policy  was  payable  to  two 
brothers,  and  no  valid  change  in  beneficiaries  was  made  on  the 
death  of  one  of  them,  one-half  of  the  proceeds  on  insured's  death 
became  community  property  of  himself  and  his  wife. 

[Judgment  for  widow  below.  Here  affirmed  against  surviving 
beneficiary.] 

Wooden  v.  Wooden  (Tex.  C.  C.  A.) : 

116  Southwestern  Reporter  (March  31,  1909),  627. 

Pollcy^-Arbitration  Clause — Construction: 

A  stipulation,  in  a  benefit  certificate  providing  for  weekly 
benefits,  that  on  disagreement  "as  to  the  amount  payable  on  ac- 
count of  any  valid  claim"  the  amount  should  be  determined  by 
arbitration,  requires  the  submission  to  arbitration  of  the  question 
of  the  amount  of  a  valid  claim  in  case  of  a  disagreement,  but 
not  where  the  validity  of  the  claim  Is  disputed,  and  in  such 
case  a  holder  of  a  certificate  may  sue  thereon  without  submitting 
the  issues  to  arbitration. 

[Judgment  for  insured  below.    Here  affirmed  against  society.] 
Robinson  v.   National  Fraternal  League  of  New  Haven 
(Conn.  S.  C.  E.) : 

71  AtlanUc  Reporter  (April  1,  1909),  1096. 

Action — Complaint— SufRciency: 

A  count  of  plaintiff's  declaration  sets  out  that  one  Pine  was  a 
beneficial  member  of  the  defendant  society,  and  as  such  was 
a   member   of   the   death   benefit   fund   of   the   society;    that 
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the  plaintiff  is  the  solo  beneficiary  of  Pine;  that  Pine  is  dead; 
and  that  the  plaintiff  as  sole  beneficiary  is  entitled  to  the  death 
benefit  fund.  Held,  That  the  count  is  bad  on  demurrer  in  failing 
to  state  what  class  of  persons  is  legally  entitled  to  the  death  ben- 
efits of  deceased  members,  and  that  the  plaintiff  comes  within 
that  class,  and  is  the  sole  member  of  the  class,  and  therefore  the 
sole  beneficiary. 

[Judgment  for  society  below.    Here  affirmed  against  beneficiary.] 
Pine  V.  Supreme  Circle  Brotherhood  of  the  Union  (N.  J. 
S.  C.) : 

71  AtianUc  Reporter  (April  1.  1909).  1180. 

Constitution — Designation  of  Beneficiary — Construction: 

Where  the  constitution  of  a  benevolent  association  names  the 
persons  from  whom  a  member  may  select  a  beneficiary  to  re- 
ceive an  insurance  fund,  and  provides  that  any  beneficial  certifi- 
cate issued  to  any  other  person  shall  be  null  and  void,  but  re- 
serves the  right  to  the  member  to  change  the  beneficiary  already 
named  and  dispose  of  the  proceeds  of  the  certificate  by  a  will,  a 
designation  of  any  person  not  within  any  of  the  classes  named, 
other  than  by  will,  is  null  and  void. 

Beneficiary — Designation  by  Will — Necessity  of  an  Insurable  In- 
terest: 

Where  the  member  of  a  beneficial  association  disposes  of  the 
proceeds  of  a  beneficial  certifiate  by  will,  it  is  not  necessary  that 
the  party  thus  receiving  the  fund  shall  have  had  an  insurable  in- 
terest in  the  life  of  the  insured. 

Same — Same — ^Validity : 

When  a  member  of  a  beneficial  association,  with  the  consent 
of  the  association,  has  inserted  in  the  certificate  the  name  of  a 
person  whom  he  was  not  authorized  by  the  constitution  to  name 
as  beneficiary,  and  thereafter  by  will  bequeaths  the  proceeds  of 
the  certificate  to  the  person  thus  illegally  designated,  the  fact 
that  such  person  was  illegally  named  as  beneficiary  is  of  no  con- 
sequence, as  the  fund  passes  by  testamentary  disposition,  and  not 
by  virtue  of  the  designation. 

[Judgment  for  devisees  below.    Here  affirmed  against  heirs.] 
Middlestadt  v.  Grand  Lodge  of  Order  of  Sons  of  Herman 
et  al.  (Minn.  S.  C.) : 

120  Northwestern  Reporter  (April  2,  1909),  37. 

Complaint— Copy  of  Policy— SufRciency: 

If  the  petition  in  an  action  upon  a  policy  of  insurance  or  a 
benefit  certificate  purports  to  set  out  a  full  copy  of  the  instrument 
upon  which  the  action  is  predicated,  and  the  recitals  of  the  copied 
portion  show  that  the  whole  contract  is  not  contained  in  the 
petition,  a  motion  to  require  the  plaintiff  to  set  forth  the  whole 
contract  is  proper,  and  should  be  sustained.  But,  where  it  is 
shown  that  the  missing  portion  is  in  the  possession  of  the  com- 
pany, then  the  rule,  "less  particularity  is  required  where  the  facts 
are  within  the  knowledge  of  the  adverse  party,"  applies,  and  the 
error,  if  any,  in  overruling  the  motion,  is  without  prejudice. 
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Application — Alteration — Burden  of  Proof: 

The  application  blanks  were  filled  in  by  the  agent.  In  answer 
to  a  question  as  to  whether  or  not  the  applicant  had  ever  been 
rejected  in  applying  for  insurance,  he  answered  that  he  had.  The 
agent  remarked  that  it  would  not  make  any  difference  in  the  de- 
fendant order,  and  filled  in  the  blank  with  the  word  "No."  The 
application  was  sent  to  the  company,  and  the  policy  issued,  with 
a  copy  of  the  iipplication  attached,  upon  trial  of  an  action  on  the 
policy,  it  was  shown  that  this  copy  was  altered  to  read  "Yes"  in 
answer  to  the  question  as  to  previous  rejections.  The  widow 
testified  that  the  agent  was  distinctly  informed  that  her  husband 
had  been  examined  and  rejected,  and  her  testimony  was  not  im- 
peached or  contradicted.  The  evidence  tended  to  show  that  the 
alteration  was  made  by  the  agent,  but  he  was  not  put  upon  the 
witness  stand,  and  there  is  nothing  to  show  why  he  was  not 
called.  Heldf  That  the  burden  of  proof  was  upon  the  defendant 
to  show  that  the  answer  was  made  by  the  applicant  as  written  in 
the  application;  that  It  was  false  in  some  particular  material  to 
the  risk;  that  it  was  intentionally  made  by  the  assured;  and  that 
the  insurer  relied  and  acted  upon  the  statement. 

[Judgment  for  beneficiary  below.    Here  affirmed  against  society.] 
Higgens   v.    Supreme   Castle   of   Highland   Nobles    (Neb. 
S.  C.) : 

120  Northwestern  Reporter  (April  2,  1909),  137. 

Annotation — Deeignation  aa  Beneficiary,  In   Insurance  Policy  or 
Benefit  Certificate,  of  One  without  Insurable  Interest,  at  Af- 
fected by  Contiderationa  of  Public  Policy: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Dolan  V.  Supreme  Council  Catholic  Mutual  Benefit  Association, 

heretofore  reported  in  21  Insurance  Digest,  241. 

16  lAwyers'  Reports  Annotated  (N.  S.),  555. 

Annotation — Diapoaition  of  Fund  in  Mutual  Benefit  Society  upon 

Failure  of  Beneficiary: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Modern  Woodmen  of  America  et  al.  v.  Puckett  et  al.,  heretofore 
reported  in  21  Insurance  Digest,  227. 

17  lAwyers'  Reports  Annotated  (N.  S.),  1083. 

Annotation — Necessity  of  Affirmative  Action  In  Order  to  Termi- 
nate Rights  of  f^lember  in  Mutual  Benefit  Society  for  Non- 
Payment  of  Dues: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Knights  of  Columbus  v.  Burroughs,  heretofore  reported  in  21  In- 
surance Digest,  220. 

17  Lawyers'  Reports  Annotated  (N.  S.),  246. 

Beneficiary — ^Who  May  Be: 

A  member  of  a  mutual  benefit  society  holding  a  policy  of  in- 
surance may  designate  any  one  as  his  beneficiary,  unless  this 
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right  of  designation  is  limited  or  restricted   to  some  certain 
classes  by  provision  of  law,  or  some  rule  of  the  company. 

Same — Insurable  Interest — Neceaslty: 

The  rule  that  to  justify  the  taking  out  of  a  life  policy  there 
must  exist  an  insurable  interest  does  not  apply  where  insured 
takes  out  a  policy  on  his  own  life,  and  arranges  for  the  payment 
of  the  premium  himself,  unless  such  an  arrangement  is  a  mere 
cloak  for  a  wagering  transaction. 

Same— Right  to  Change: 

In  the  absence  of  restrictions  in  the  statutes  or  charter  or 
rules  of  a  mutual  benefit  society,  a  member  may  change  the  bene- 
ficiary at  his  election,  and  the  last  holder  is  entitled  to  the  benefit, 
though  required  formalities  must,  as  a  general  rule,  be  observed. 

Same — Vetted  Interest: 

A  beneficiary  in  a  mutual  benefit  certificate  has  no  vested 
Interest  therein:  and,  in  the  absence  of  a  binding  contract  with 
the  member  that  he  shall  receive  the  benefits,  equity  will  not  in- 
terfere where  the  member  changes  the  beneficiary. 

Same — Right  to  Change — Effect  of  Payment  of  Premium  by  Bene- 
ficiary: 

The  mere  payment  by  the  beneficiary  in  a  mutual  benefit  cer- 
tificate of  the  premiums  and  dues  called  for  does  not,  in  the  ab- 
sence of  a  binding  contract  that  the  beneficiary  shall  receive  the 
benefit,  prevent  the  member  from  changing  the  beneficiary. 

[Judgment   for  last   beneficiary   below.     Here  afilrmed   against 
original  beneficiary.] 

Pollock  et  al.  v.  Household  of  Ruth  et  al.  (N.  C.  S.  C.) : 

C3  Southeastern  Reporter  (April  3,  1909),  940. 

Beneficiary — Assignment  to  One  without  the  Class — ^Validity: 

The  right  of  a  member  of  a  beneficial  organization  to  desig- 
nate a  beneficiary  is  limited  to  the  class  with  whom  the  associa- 
tion may  lawfully  contract  to  pay  benefits,  and  therefore  the  as- 
signment, by  a  member,  of  a  benefit  payable  on  his  death  to  a 
person  not  within  the  class  enumerated  in  the  law  under  which 
the  association  was  incorporated  is  void,  and  cannot  be  enforced 
by  the  assignee. 

[Judgrment  for  company  below.    Here  aflHrmed  in  favor  of  com- 
pany.] 

Ryan  v.  Firemen's  Mut.  Benev.  Assn.  No.  1,  Jersey  City 
(N.  J.  S.  C.) : 

72  AUanUc  Reporter  (April  8,  1909),  53. 

Certificate  of  Authority — Discretion  of  insurance  Commissioner 

— SUtute: 

Under  Texas  Laws  1899,  Sees.  6-8  (Laws  1899,  p.  195.  c.  115), 
authorizing  a  suit  by  the  Attorney  General  to  enjoin  a  fraternal 
benefit  association  from  doing  business  on  its  failure  to  make  re- 
quired reports,  or  pay  any  Judgment  against  it,  requiring  every 
association  within  the  act  to  pay  specified  fees  in  connection  with 
Its  entrance  into  the  state,  and  prohibiting  any  person  from 
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soliciting  for  such  association  without  first  obtaining  from  the 
commissioner  of  insurance  a  certificate  of  authority  showing  that 
the  association  has  complied  with  the  act«  a  fraternal  benefit 
association,  which  has  filed  with  the  Secretary  of  State  its  char- 
ter as  required  by  Section  14,  may  begin  and  continue  to  do  busi- 
ness, until  enjoined  in  the  suit  of  the  Attorney  Qeneral,  and  the 
commissioner  of  insurance,  on  an  association  complying  with  the 
act,  must  issue  to  an  agent  thereof  a  certificate  of  authority;  but 
the  commissioner  is  not  required  to  issue  a  certificate  allowing 
the  association  to  do  the  business  *'for  which  it  was  organized 
and  chartered." 

[Writ  of  mandamuB  denied  company.] 

Trinity  Life  &  Annuity  Soc.  v.  Love  (Tex.  8.  C.) : 

116  Southwestern  Reporter  (AprU  14,  1909),  1139. 

Application — Statements  at  to  Health — ^Warranties: 

Answers  in  an  application  for  insurance  in  a  fraternal  benefit 
association,  which  under  Rev.  St.  Mo.  1899,  Sec.  1408  (Ann.  St. 
1906,  p.  1111),  is  not  within  the  general  insurance  laws,  as  to  the 
health  of  an  insured,  are  warranties,  and,  if  imtrue,  avoid  the 
policy,  whether  the  matters  misrepresented  contributed  to  the 
death  or  not. 

Foreign  Assoclatlona— Contracts — Construction : 

In  case  of  foreign  fraternal  benefit  associations  doing  busi- 
ness in  the  state,  the  court  may  look  to  the  laws  of  their  home 
state  for  the  effect  to  be  given  their  contracts. 

Materiality  of  Answers  in  Application— Instruction — Error: 

Where,  in  an  action  on  a  life  policy  in  a  fraternal  beneficial 
insurance  association,  the  error  of  the  court  In  instructing  that 
untruthful  answers  to  the  application  did  not  avoid  the  policy, 
unless  the  matters  misrepresented  contributed  to  the  cause  of 
death,  is  confessed  on  appeal,  the  cause  must  be  remanded  for 
new  trial,  as  the  question  of  the  falsity  of  the  answers  should  be 
submitted  to  the  jury. 

[Judgment  for  association  below.    Here  reversed  against  asaoda- 
Uon.] 

Valleroy  v.  Knights  of  Columbus  (St.  Louis  C.  A.): 

116  Southwestern  Reporter  (April  14,  1909),  1180. 

Assessment  Company — Right  to  Levy  Assessments: 

The  right  of  an  assessment  life  insurance  company  to  assess 
its  policyholders  Is  strictly  construed,  and  It  can  only  be  exer- 
cised when  the  conditions  prescribed  in  the  contract  of  insurance 
exist 

Same— Liability  of  Member: 

Members  of  a  mutual  insurance  company  cannot  be  assessed 
to  pay  demands  for  which  their  contracts  do  not  make  them  re- 
sponsible, such  as  policies  held  by  members  in  a  different  class 
of  risks. 

Same — Same— issue  of  Two  Classes  of  Policies: 

Where  an  assessment  life  insurance  company  assumed  lia- 
bilities not  only  on  assessment  policies  but  on  regular  old-line 
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policies,  the  two  classes  of  policies  rested  on  independent  bases» 
and  neither  their  proceeds  nor  their  liabilities  should  be  com- 
mingled, and  losses  accruing  on  the  old-line  policies  must  be 
paid  out  of  premiums  collected  from  them,  and  not  from  assess- 
ments levied  on  the  holders  of  assessment  policies. 

Same — Same — Same : 

The  constitution  of  an  assessment  life  insurance  company 
provided  for  death  and  contingent  funds,  and  declared  that  no 
assessments  should  be  made  as  long  as  the  money  in  the  death 
fund  paid  losses.  The  company  wrote  regular  old-line  policies, 
and  subsequently  acquired  the  business  of  another  company  issu- 
ing old-line  policies.  It  treated  the  death  fund  obtained  from 
assessments  against  holders  of  assessment  policies  as  available 
to  pay  old-line  policies  and  paid  old-line  policies  therefrom.  Heldf 
That  it  could  not  treat  the  death  fund  as  exhausted  because  it 
paid  old-line  policies  therefrom,  and  could  not  levy  an  assessment 
on  holders  of  assessment  policies  so  long  as  the  death  fund  would 
have  been  sufficient  to  pay  assessment  policies,  if  the  fund  had 
not  been  used  to  pay  old-line  policies,  though  the  company 
claimed  that  the  death  fund  was  indebted  to  the.  contingent  fund, 
to  which  fund  the  premiums  on  the  old-line  policies  were  applied. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Craig  V.  Western  Life  Ins.  Co.  (St.  Louis  C.  A.) : 

116  Southwestern  Reporter  (April  14,  1909),  1118. 

Mutual  Benefit  Society — Gratuity  Fund — ^Vetted  Interest: 

Where  the  by-laws  of  a  benefit  association  provided  that 
upon  the  death  of  a  participating  member  an  assessment  should 
be  levied  uipon  the  survivors  of  the  class  to  raise  a  gratuity  fund 
for  the  benefit  of  his  family,  not  to  exceed  a  fixed  sum,  which  a 
member  could  not  assign,  or  by  anticipation  charge  with  the  pay- 
ment of  debts,  upon  a  member's  death  no  discretionary  power 
was  vested  in  the  association  to  withhold  the  fund  from  those 
who  were  entitled  to  take,  and  those  entitled  thereto  had  a  vested 
equitable  right  to  ];>ossession. 

Same — Same — Righta  of  Creditors — Statute: 

The  vested  equitable  right  of  l)eneflciaries  in  the  gratuity 
fund  of  a  benefit  association  could  be  reached  by  their  creditors 
in  equity,  under  Rev.  Laws  Mass.  1902,  c.  159,  sec.  3,  cl.  7,  giving 
the  Superior  and  Supreme  Judicial  C!ourts  jurisdiction  in  equity 
of  suits  by  creditors  to  reach,  and  apply  in  payment  of  a  debt, 
legal  or  equitable  interests  of  a  debtor  which  cannot  be  reached 
or  taken  on  execution  in  an  action  at  law,  etc. 

[Judgment  for  creditors  below.    Here  affirmed  against  society.] 
Conant  et  al.  v.  Boston  Chamber  of  Commerce  et  al.  (Mass. 
S.  J.  C.) : 

87  Northeastern  Reporter  (April  20.  1909).  906. 

Policy — ^'Legal  Dependent": 

The  policy  was  payable  to  the  "legal  dependent"  of  the  in- 
sured.    The  insured  left  no  wife  or  children,  and  his  mother 
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claimed  tbe  benefits  of  his  certificate.  Heldf  That  the  term 
'iegai"  means  that  which  is  according  to  law,  and  there  being  no 
legal  duty  imposed  by  law  on  insured  to  support  his  mother,  as 
is  the  case  with  his  wife  and  minor  children,  she  is  not  a  "legal 
dependent"  within  the  meaning  of  the  policy. 

[Judgment  for  mother  below.    Here  reversed  In  favor  of  society.] 
Vaughn  v.  National  Council  Junior  Order  United  American 
Mechanics  (Kansas  City  C.  A.) : 

117  Southwestern  Reporter  (April  21,  1909),  116. 

Mutual  Benefit  Insurance— Contract — Construction: 

Death  benefit  certificates  are  contracts  of  insurance,  subject 
to  the  rules  of  construction  and  Interpretation  applicable  to  such 
contracts. 

Same — Same — ^Vested  Rights: 

During  the  life  of  an  insured  member,  his  beneficiary  has  no 
vested  right  in  the  insurance;  but  he  has  a  property  right  con- 
ferred by  his  certificate  which  cannot  be  destroyed  or  abridged 
without  his  consent  clearly  and  unequivocally  expressed. 

Same— Same — After-Enacted  By-Laws — ^Validity: 

A  death  benefit  certificate  bound  the  insured  to  "strictly  com- 
ply with  the  constitution,  laws  and  rules  thereof  now  in  force,  or 
to  be  hereafter  enacted,  amended  or  adopted,"  and  the  applica- 
tion agreed  that  laws  subsequently  enacted  should  become  a  part 
of  the  contract  of  indemnity  and  "govern  all  rights  thereunder." 
Heldt  That  the  assured  did  not  thereby  consent  that  the  society 
might  impair  or  completely  destroy  his  rights  under  the  contract, 
but  only  that  such  rules  and  regulations  might  be  adopted  as 
were  best  suited,  in  the  society's  Judgment,  to  effectuate  and 
maintain  his  vested  rights,  and  hence  the  certificate  was  not 
affected  by  a  subsequent  amendment. of  a  by-law  reducing  the 
amount  otherwise  payable  in  case  of  suicide  committed  in  de- 
lirium resulting  from  illness. 

[Judgment  for  beneficiary  below.    Here  affirmed  against  society.] 
Small  v.  Court  of  Honor  (Kansas  City  C.  A.) : 

117  Southwestern  Reporter  (AprU  21,  1909),  116. 

Pleading — Complaint — Allegation  of  Membership: 

A  complaint  which  alleges  that  the  society  issued  the  cer- 
tificate which  recited  that  the  member  had  been  regularly  ad- 
mitted as  a  member  of  the  society,  and  that,  in  accordance  with 
the  provisions  of  the  laws  of  the  society,  he  was  entitled  to  the 
benefits  of  membership,  and  which  makes  the  certificate  a  part 
of  the  complaint,  shows  that  the  member  became  a  member  of 
the  society. 

Same— Same— Allegation  of  Performance— Statute: 

Bums'  Ann.  St.  Ind.,  1908,  sec.  376,  provides  that  in  plead- 
ing performance,  it  shall  be  sufficient  to  allege  generally  that 
the  party  performed  the  conditions  on  his  part.  The  complaint 
herein  alleged  that  the  member  had  ''complied  with"  the  condi- 
tions of  the  certificate.  Held,  That  the  words  "complied  with" 
served  the  purpose  of  the  word  "performed." 
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Same— By-Law — Notice  and  Proof  of  Death: 

The  answer  admitted  that  the  member  was  in  good  stand- 
ing at  the  time  of  his  death,  but  sought  to  avoid  liability  by  de- 
claring that  the  beneficiary  refused  to  make  proof  of  death,  or 
give  any  notice  thereof  within  one  year,  as  was  required  by  the 
laws  of  the  society.  The  answer  did  not  show  that  this  law  was 
in  force  at  the  time  of  the  issuance  of  the  certificate  or  at  the 
time  of  the  death  of  the  insured,  or  when  it  was  enacted  or  in 
force.    Held,  Insuflacient. 

By-Laws — Notice  of  Death — Neglect  of  Local  OfRcer — Eetoppel: 

The  insured  had  disappeared  and  the  local  order  of  the  so- 
ciety had  knowledge  of  the  facts  concerning  his  disappearance. 
They  knew  of  the  inquiries  and  searches  for  him,  and  of  adver- 
tisements in  the  newspapers  in  Chicago  and  in  the  paper  pub- 
lished as  the  official  organ  of  the  society.  The  local  officer  had 
refused  payment  of  dues  from  the  beneficiary  because  he  feared 
that  he  would  be  receiving  them  from  a  dead  man.  The  by-laws 
required  the  record  keeper  of  the  local  order  to  give  notice  of 
death  to  the  supreme  record  keeper.  This  was  not  done.  Held* 
That  the  failure  of  the  officer  of  the  local  order  to  perform  his 
duty  would  not  deprive  the  beneficiary  of  her  right  to  recover. 

Policy — Conditions  to  be    Performed  after  Death — Rule  of  Con- 
struction : 

A  condition  in  a  life  policy,  operative  on  the  contract  only 
after  the  death  of  insured,  must  receive  a  liberal  and  reasonable 
construction  in  favor  of  the  beneficiary,  forfeitures  not  being 
favored. 

[Judgment  for  beneficiary  below.    Here  affirmed  against  society.] 
Supreme  Tent  Knights  of  the  Maccabees  of  the  World  v. 
Ethrtdge  (Ind.  A.  C.) : 

87  Northeastern  Reporter  (May  4,  1909).  1049. 

Policy— Suicide  Clause— Validity: 

A  provision  in  a  policy  stipulating  that,  if  the  insured  shall 
die  by  his  own  hand  the  policy  shall  be  null  and  void,  is  valid. 

Same— Same — Acceptance  of  Overdue  Assessments — Waiver: 

The  acceptance  by  the  clerk  of  the  lodge  of  assessments  in 
arrears,  after  the  insured  has  inflicted  the  wound  from  which  he 
subsequently  dies,  does  not  waive  the  condition  in  the  contract 
that  if  he  shall  die  by  his  own  hand,  the  contract  shall  be  null 
and  void. 

Same— Same— By-Laws — Waiver  by  Local  OfRcer — ^Validity: 

The  act  of  a  clerk  of  a  lodge  in  accepting  a  payment  of  dues 
and  arrears,  with  the  knowledge  that  the  insured  had  shot  him- 
self, is  not  binding  on  the  society,  when  the  by-laws  provide  that 
no  officer  of  the  society  is  authorized  to  waive  any  of  the  pro- 
visions of  the  by-laws. 

[Judgment  for  beneficiary  below.    Here  reversed  in  favor  of  com- 
pany.] 

DeVoney  v.  Modem  Woodmen  of  America  (111.  A.  C.) : 

38  The  National  Corporation  Reporter  (May  6,  1909), 
408. 
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Policy — Beneficlary-r-Dependent: 

D  was  an  unmarried  man  without  living  relatives.  He  held 
a  benefit  certificate  for  $1,000  in  the  Modern  Woodmen  of 
America,  of  which  order  he  was  a  member  in  good  standing. 
He  was  sick  and  without  a  home.  To  secure  a  place  where  he 
could  live  and  be  cared  for  he  entered  into  an  agreement  with  a 
neighbor  who  was  keeping  a  hotel,  whereby  it  was  agreed  that 
the  name  of  the  hotel  keeper  should  be  placed  in  the  benefit 
certificate  as  beneficiary,  and  he  should  also  have  all  the  property 
then  owned  by  D,  in  consideration  of  which  D  was  to  have  a 
home  at  the  hotel,  as  part  of  the  hotel  keeper's  family,  during 
his  life.  In  pursuance  of  this  agreement,  the  name  of  the  hotel 
keeper  was  inserted  in  the  certificate  as  stipulated,  being  desig- 
nated as  a  "dependent."  D  made  a  will  by  which  his  property 
was  beciueathed  to  the  wife  of  the  hotel  keeper,  and  he  then  went 
to  the  hotel  to  live,  and  remained  there  until  his  death,  which 
occurred  a  few  months  afterwards.  Held,  That  the  hotel  keeper 
was  not  a  dependent  upon  D  within  the  meaning  of  the  law  re- 
lating to  fraternal  associations,  and  had  no  valid  claim  against 
the  order  as  a  beneficiary. 

Unauthorized  Beneficiary — Acceptance  of  Assessments — Waiver: 
The  statutes  expressly  and  positively  prohibit  the  payment  of 
the  benefit  fund  to  any  person  who  was  not  within  the  class 
designated  as  beneficiaries.  The  beneficiary  was  not  within 
the  class.  The  clerk  of  the  local  camp  with  knowledge  of  the 
facts,  accepted  assessments  from  the  insured.  Held,  That  there 
was  no  waiver  as  the  law  can  not  be  repealed  by  the  conduct  of 
clerk  pf  a  local  camp. 

[Judgment  for  beneficiary  below.    Here  reversed  in  favor  of  as- 
sociation.] 

Modem  Woodmen  of  America  v.  Comeaux  et  al.   (Kans. 
S.  C.) : 

101  Pacific  Reporter  (May  10.  1909),  1. 


Prima  Facie  Case — Suicide — Burden  of  Proof: 

In  an  action  for  life  insurance,  defended  on  the  ground  of 
suicide,  where  the  beneficiary  proved  that  insured  died,  he 
established  a  prima  facie  case,  and  the  burden  was  on  the  com- 
pany to  prove  its  defense. 

Policy — Suicide — Proof: 

By  the  terms  of  the  policy  there  could  be  no  recovery  if  the 
insured  committed  suicide,  while  either  sane  or  insane.  L.  H. 
Jewell  was  the  first  witness  who  saw  Melton  after  he  was  shot 
He  was  then  lying  upon  a  couch  in  a  room  of  his  home,  with  a 
wound  in  his  left  breast  near  to  the  nipple.  A  pistol  was  lying 
within  two  or  three  feet  of  him  on  the  fioor.  Jewell  had  a  con- 
versation with  him,  which  was  by  agreement  of  attorneys  sub- 
mitted to  the  jury  as  testimony  in  the  following  form:  "Melton 
told  Jewell,  when  he  went  there,  that  he  had  shot  himself,  and 
that  he  was  up  against  it,  and  owed  on  his  home;  that  he  asked 
for  the  pistol,  and  said  he  wanted  to  blow  his  brains  out."  Dr. 
Pollock,  the  physician  attending  Melton  at  the  time  of  his 
death,  stated  that  Melton  said  to  him:     **1  wish  I  had  shot  my- 
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self  in  the  head/'  or  he  said,  '*l  wish  it  had  shot  me  in  the 
head."  Held*  That  the  evidence  not  only  raised  an  issue  for  the 
jury  as  to  the  intention  of  the  insured  shooting  himself,  but  that 
It  established  to  a  moral  certainty  that  he  shot  himself  with 
Intent  to  destroy  his  life. 

[Judgment  for  beneficiary  below.    Af&rmed  on  appeal.  111  S.  W., 

967.     Here  reversed  In  favor  of  company.! 
Grand  Fraternity  v.  Melton  (Tex.  S.  C.) : 

117  Southwestern  Reporter  (May  6,  1909),  788. 

Beneficiary — Member  for  Family — Statute  Construed: 

A  member  of  a  fraternal  beneficiary  society  lived  in  the 
home  of  friends,  and  none  of  them  were  dependent  on  such  mem- 
ber; and  while  he  paid  no  board,  they  expected  to  be  com- 
pensated therefor  at  his  death.  Held,  That  the  wife  of  the  per- 
son in  whose  home  the  member  lived  was  not  a  member  of  his 
family,  within  Laws  N.  H.  1895,  p.  440,  c.  86,  sec.  1,  providing 
that  the  payment  of  death  benefits  shall  be  to  the  family,  etc., 
of  the  member. 

Statute— Creditors — Insurable  Interest: 

Under  Laws  N.  H.  1895,  p.  444,  c.  86,  sec  10,  the  money  or 
other  benefit  paid  or  tendered  by  a  fraternal  beneficiary  society 
can  not  be  taken  to  pay  the  member's  debts,  so  that  his  creditors 
had  no  Insurable  interest  in  his  life. 

[Judgment  for  plalntifl?  below.    Here  reversed  in  favor  of  heirs.] 
Supreme  Commandery  U.  O.  G.  C.  v.  Donaghey  et  al.  (N. 
H.  S.  C.) : 

72  Atlantic  Reporter  (May  6,  1909),  419. 

Mutual  Benefit  Association— Amusement  Contract — Validity: 

A  policemen's  beneficial  association  entered  into  a  contract 
with  an  amusement  company  agreeing  to  furnish  show  grounds, 
pay  necessary  license,  and  sell  tickets  for  a  four  days'  circus  to 
be  conducted  by  the  company,  for  which  they  were  to  receive 
one-half  of  the  revenue  above  a  certain  sum.  The  association 
was  to  deposit  in  one  of  the  banks  of  the  town  all  money  de- 
rived from  the  sale  of  tickets,  and  this  money  was  to  be  subject 
to  the  order  of  the  amusement  company  after  It  was  "on  the 
ground."  After  the  company  was  "on  the  ground,"  it  assigned 
the  first  $2,700  of  the  revenue  to  be  received.  This  action  is  a 
bill  of  discovery  brought  by  the  assignee  against  the  associa- 
tion. The  association  raised  the  question  as  to  the  validity  of  the 
contract  between  it  and  the  amusement  company.  Held,  That 
the  contract  was  valid. 

[Judgment  for  assignee.] 

Brindze  v.  Atlantic  City  Policemen's  Beneficial  Assn.  (N.  J. 
C.  of  C.) : 

72  AtlanUc  Reporter  (May  6,  1909),  435. 

Misrepresentations — Materiality — Statute  Construed: 

Section  5934,  Rev.  Code  N.  D.  1905,  providing  that  misrep- 
resentations in  applications  or  contracts  for  insurance  shall  not 
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be  deemed  material  unless  made  "with  actual  Intent  to  deceive 
or  unless  the  matter  misrepresented  increased  the  risk  of  loss/" 
Includes  statements  in  applications  called  warranties  by  the  law 
of  insurance.  Such  statutes  are  remedial  and  liberally  con- 
strued. 

Suicide — Burden  of  Proof — Proof  of  Death: 

The  local  lodge  made  proof  of  the  death  of  the  insured  at  the 
request  of  the  association.  As  to  the  cause  of  his  death,  they 
stated  that,  upon  their  Information  and  belief,  the  insured  had 
committed  suicide.  Held,  That  the  local  lodge  was  not  the  agent 
of  the  beneficiary,  and  that  the  burden  of  showing  that  the 
death  was  attributed  to  suicide  remains  the  burden  of  showing 
that  the  death  was  attributed  to  suicide  remains  on  the  asso- 
ciation, notwithstanding  such  statement  in  the  proofs  of  loss. 

Same— -Question  for  Jury: 

The  question  whether  an  insured  person  committed  suicide 
is  for  the  jury,  when  there  are  circumstances  which  are  con- 
flicting, and  show  that  death  may  have  been  caused  through  a 
criminal  assault  by  another. 

[Judgment  for  beneficiary  below.    Here  affirmed  against  the  as- 
sociation.] 

Soules  V.  Brotherhood  of  American  Yeomen  (N.  D.  S.  C.) : 

120  Northwestern  Reporter  (May  7.  1909).  760. 

By-Lawa — ^"Constantly  in  the  House" — Construction: 

The  by-laws  stipulated  that  every  member  should  be  enti- 
tled to  sick  benefits  if  his  sickness  is  such  that  he  must  remain 
"constantly  in  the  house."  The  member  had  suffered  from  cata- 
racts of  the  eyes.  He  had  been  in  the  hospital  three  different 
times,  in  all  five  or  six  weeks,  for  operations  on  his  eyes.  The 
remaining  part  of  the  twenty-six  weeks,  for  which  he  claims 
benefits,  he  was  at  his  home  and  imable  to  attend  to  business. 
His  physical  condition  was  such  that  he  could  occasionally  step 
out  into  his  yard,  to  make  visits  to  his  physician  for  treatment, 
and  to  take  other  short  walks.  Held*  That  a  person  must  re- 
main "constantly  in  the  house"  does  not  necessarily  mean  that 
one  must  remain  perpetually  within  the  four  walls  of  a  house. 
Within  the  meaning  of  the  by-law,  one  is  confined  to  the  house 
by  sickness  if  his  condition  is  such  that  he  is  unable  to  attend 
to  the  ordinary  affairs  of  life,  and  is  required  to  remain  in  the 
house,  except  when  making  necessary  visits  to  his  physician. 
[Judgment  for  insured  below.  Here  affirmed  against  society.] 
Breil  v.  Claus  Groth  Plattsdutschen  Vereen  (Neb.  S.  C.) : 
120  Northwestern  Reporter  (May  14,  1909).  905. 

Contract — Rule  of  Construction: 

An  insurance  certificate  will  be  strictly  construed  against  the 
company  and  liberally  in  favor  of  insured;  and,  where  the  words 
thereof  admit  of  two  constructions,  the  one  most  favorable  to  in- 
sured will  be  adopted. 
Same — Same: 

The  language  of  an  insurance  certificate  must  be  construed 
according  to  the  intent  of  the  parties,  derived  from  the  worda 
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used,  the  subject-matter  to  which  they  relate,  and  the  matters 
naturally  incident  thereto. 

Same— Same— Forfeitures : 

Since  forfeitures  are  not  favored  by  the  law,  language  of  an 
insurance  certificate  fairly  susceptible  of  an  interpretation  which 
will  prevent  a  forfeiture  will  be  so  construed. 

Application— Statements  as  to  Insanity — Opinions: 

By  the  terms  of  the  application  and  policy,  the  answers  of 
the  applicant  are  warranties.  Among  other  things,  the  applicant 
stated  that  previous  to  the  time  of  the  application  he  had  never 
been  intoxicated  and  that  his  maternal  grandmother  had  never 
been  afflicted  with  insanity  prior  to  that  time.  These  facts  were 
found  by  the  jury  to  be  untrue.  Held,  That  the  statements  of 
the  applicant  regarding  these  facts  are  merely  statements  of 
opinion,  and,  where  the  applicant  in  good  faith  believes  them  to 
be  true,  their  falsity  will  not  vitiate  the  certificate  warranting 
the  truth  of  the  answers,  and  stipulating  that  he  agrees  that  the 
literal  truth  of  each  shall  be  a  condition  precedent  to  any  con- 
tract issued  on  the  faith  of  the  answers;  the  word  "faith"  mean- 
ing a  firm  conviction  of  the  truth  of  what  is  declared  by  another 
by  way  of  testimony  without  other  evidence. 

[Judgment   for  company  below.     Here  reversed  against   com- 
pany.] 
Daniel  v.  Modem  Woodmen  of  America  (Tex.  C.  C.  A.) : 
118  Southwestern  Reporter  (May  19,  1909),  211. 

Mutual  Benefit  Insurance — Rights  of  Member — Contract: 

The  rights  and  liabilities  of  a  member  of  a  fraternal  insur- 
ance order  are  governed  by  the  contract,  which  results  from  his 
membership,  whether  it  is  foimd  in  the  constitution,  by-laws,  etc., 
of  the  order  or  elsewhere. 

Same— Accounting — Sufficiency  of  Complaint: 

That  two  funds  created  by  a  fraternal  insurance  company 
ceased  to  be  necessary  for  the  purposes  for  which  they  were  cre- 
ated, and  were  held  for  distribution  as  surplus  funds,  would  not 
Justify  the  intervention  of  equity  to  compel  an  accounting  thereof 
in  a  suit  by  a  member,  where  the  complaint  did  not  allege  the 
terms  of  his  contract  so  as  to  show  his  rights  with  respect  to  the 
funds. 

[Judgment  for  society  below.    Here  alBrmed  in  favor  of  society.] 
Ryan  v.  Knights  of  Columbus  et  al.  (Ck)nn.  S.  C): 
72  AUantic  Reporter  (May  20,  1909),  574. 

By*Law— Non-Payment  of  Premium— Forfeiture: 

A  by-law  of  an  insurance  order  providing  for  a  forfeiture  of 
the  benefit  certificate  held  by  the  member  as  a  penalty  for  his 
failure  to  pay,  when  payable,  the  dues  and  assessments  called 
for  by  his  contract,  is  reasonable,  and  will  be  enforced  by  the 
courts. 

Same— Custom  of  Subordinate  Lodge  to  Advance  Premiums: 
The  by-laws  provided  for  forfeiture  for  non-payment  of  as- 
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sessments  when  due.  By  the  laws  of  the  grand  lodge,  the  sub- 
ordinate lodges  were  not  authorized  to  alter  or  waive  any  of  the 
rules  relating  to  the  insurance  contract.  £eld.  That  a  custom 
of  the  subordinate  lodge,  without  the  knowledge  of  the  officers 
of  the  grand  lodge,  permitting  members  to  remain  delinquent  in 
the  payment  of  dues,  and  advancing  from  its  treasury  the  amount 
of  such  dues,  does  not  operate  as  a  waiver  of  a  forfeiture  for 
non-payment  of  dues. 

Same— Same — Sahfie: 

The  evidence  showed  that  the  grand  lodge  had  notice  of  a 
custom  of  the  subordinate  lodge  to  advance  the  assessments  of 
delinquent  members,  by  reason  of  visits  of  certain  of  the  offi- 
cers of  the  grand  lodge.  It  was  showed  that  on  one  occasion  one 
of  these  officers  had  spoken  in  a  meeting  of  the  subordinate 
lodge,  and  praised  it  **for  its  generosity  in  carrying  its  delin- 
quents out  of  its  general  fund."  Held,  That  where  such  a  cus- 
tom is  brought  to  the  notice  of  the  officers  of  the  grand  lodge 
and  receives  approval,  either  express  or  implied,  the  general 
by-law  must  be  regarded  as  waived  or  modified  by  the  recognized 
custom. 

[Order   granting   plafntlfP  a   new   trial    below.      Here   affirmed 
against  company.] 

Burke  v.  Grand  Lodge  A.  O.  U.  W.  of  Mo.  (Kansas  City 
C.  A.) : 

118  Southwestern  Reporter  (May  26.  1909),  493. 

Policy — Old  Age  Benefits — Vested  Rights: 

Laws  N.  Y.,  1892,  p.  2022,  c.  690,  Sec.  235,  authorized  the 
pasnnent  of  benefits  to  a  member  of  a  benevolent  association  in 
case  of  sickness,  disability,  or  death,  or  the  payment  of  money 
on  the  expiration  of  a  fixed  period.  Laws,  N.  Y.,  1903,  p.  1052,  c. 
450,  sec.  1,  amending  section  235,  recognized  the  theretofore 
existing  right  of  a  beneficiary  order  to  provide  for  the  pay- 
ment of  money  to  a  member  on  the  expiration  of  a  fixed  period, 
and  authorized  its  continuance  by  corporations  which  had  prior 
to  March  1,  1903,  made  such  agreements  with  their  members. 
This  law  remained  in  force  until  after  insured  under  a  beneficiary 
certificate  entitling  him  to  annual  money  payments  on  attain- 
ing the  age  of  70  years  had  reached  such  age.  Held,  That  his 
rights  under  the  contract  became  vested,  and  could  not  be  im- 
paired by  subsequent  legislation  restricting  such  associations 
to  the  making  of  contracts  calling  for  the  payment  of  money 
only  in  the  event  of  sickness,  disability,  or  death. 

[Judgment  for  society.] 

People  ex  rel.  Mount  v.  Chapter  General  of  America, 
Knights  of  St.  John  and  Malta  et  al.  (N.  Y.  S.  C, 
App.  Div): 

72  AtlanUc  Reporter  (May  27.  1909).  680. 

By-Laws — Duty  of  Members: 

Fraternal  beneficiary  associations  can  impose  such  terms 
and  conditions  upon  membership  not  contrary  to  law  as  they 
may  choose,  and  members  must  comply  with  those  terms  and 
conditions  in  order  to  be  entitled  to  the  benefits  of  membership. 
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Same — "Shall  Stand  Suspended" — Construction: 

A  rule  of  such  an  association,  that  a  member  failing  to  pay 
an  assessment  on  or  before  the  last  day  of  the  month  in  which 
the  call  is  dated  ''shall  stand  suspended  from  all  rights,  benefits, 
and  privileges  of  this  association  without  further  notice,"  is  a 
valid  rule  and  self-executing. 

Same— Reinstatement— Validity: 

The  by-laws  of  the  society  provided  that  a  suspended  mem- 
ber would  become  reinstated  upon  payment,  within  thirty  days 
after  his  suspension,  of  all  arrears  of  assessments.  The  member 
failed  to  pay  his  dues  and  under  the  by-laws  became  suspended. 
He  died  four  days  after  the  limit  for  reinstatement  without  hav- 
ing paid  up  his  arrears.  His  son  then  sent  in  the  delinquent 
assessment  to  the  society,  which  accepted  it  and  mailed  a  receipt 
for  the  same,  not  knowing  of  the  death  of  the  member.  Held* 
That  such  payment  must  be  made  during  the  life  of  the  appli- 
cant for  reinstatement.  Payment  after  his  death  by  some  other 
person  will  not  effect  the  reinstatement,  unless  such  payment 
be  accepted  by  the  association  with  knowledge  of  the  death. 

Same— "Waiver"— Definition : 

The  member  had  become  suspended  on  account  of  his 
failure  to  pay  his  assessments.  The  by-laws  provided  that  re- 
instatement could  be  had  by  payment  of  arrears  within  thirty 
days.  After  the  death  of  the  member  his  son  tendered  the 
delinquent  assessments,  which  were  accepted  by  the  society, 
not  knowing  of  the  member's  death.  The  son  claims  that  by 
accepting  the  delinquent  dues  the  society  waived  its  right  to 
hold  the  member  suspended.  Held,  That  "waiver"  implies  a 
voluntary  relinquishment  of  a  known  right,  and  that  the  ac- 
ceptance by  the  society  of  the  delinquent  assessments  in  ig- 
norance of  the  insured's  death  was  not  a  waiver. 

[Judgment  for  society.] 

Gifford  V.  Workmen's  Ben.  Assn.  (Me.  S.  J.  C): 
72  AtlanUc  Reporter  (May  27,  1909),  680. 

Foreign  Society — Action  in  Rem — Service  of  Process: 

The  majority  of  the  members  of  the  "Crolden  Cross"  had 
voted  favorably  on  a  merger  agreement  with  the  "Home  Circle," 
a  foreign  society.  The  minority  bring  this  suit  to  declare  illegal 
this  attempted  merger,  and  for  a  return  to  the  non-resident  so> 
ciety  all  property  received  from  it  pursuant  to  the  merger  agree- 
ment Personal  service  of  process  was  made  on  the  '*CrOlden 
Cross"  and  service  by  publication  on  the  non-resident  society. 
The  sufficiency  of  this  service  is  questioned.  Held*  That  the 
suit,  having  been  brought  to  fix  the  status  of  the  citizen  of  the 
State,  and  to  protect  property  from  an  unlawful  and  unauthor- 
ized appropriation,  is  a  proceeding  in  rem,  and  in  cases  of  this 
kind  all  non-residents  of  the  State  who  are  necessary  parties  can 
be  brought  before  the  court  by  substituted  service  of  process  and 
full  relief  decreed. 

Merger  Agreement — ^Validity — Statutes: 

The  "Golden  Cross"  was  incorporated  under  the  lawa  of 
Tennessee  (Shannon's  Code,  Sec.  2524)  as  a  fraternal  beneficiary 
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society,  its  purpose  and  nature  being  limited  in  these  terms: 
"The  general  welfare  of  society,  not  of  individual  profit,  is  the 
object  for  which  this  charter  is  granted,  and  hence  the  members 
are  not  stockholders  in  the  legal  sense  of  the  term,  and  no  divi- 
dends or  profits  shall  be  divided  among  the  members."  The 
society  entered  into  a  merger  agreement  with  the  "Home  Circle," 
a  foreign  society.  A  minority  of  the  members  brought  suit  to 
declare  this  merger  invalid.  The  majority  claimed  it  valid  under 
Tenn.  Acts  1887,  p.  329,  c.  198,  which  authorizes  a  corporation  to 
lease  and  dispose  of  their  property  and  franchise,  or  any  part 
thereof,  to  any  corporation  of  this  or  any  other  State  engaged  In 
or  carrying  on,  or  authorized  by  its  charter  to  carry  on  in  this 
or  any  other  State,  the  same  general  business  as  is  authorized 
by  the  charter  of  any  such  lessor  corporation  ♦  ♦  ♦  provided, 
however,  that  any  such  leases  or  contracts,  when  made  by  or 
under  the  direction  of  the  boards  of  directors  of  the  contracting 
corporations,  shall  be  authorized  or  approved  by  the  vote  of  a 
majority,  in  amount  of  the  stock  of  the  lessor  corporation.  Held, 
That  the  act  permitting  a  lease  or  sale  did  not  apply  to  corpora- 
tions organized  for  general  welfare  and  not  for  profit. 

Same— Ultra  Vires: 

The  by-laws  of  the  "Golden  Cross"  provided  for  a  medical 
examination  of  applicants  for  membership  and  limited  the  age 
at  which  such  applicants  could  become  members.  By  the  terms 
of  the  merger  agreement,  all  of  the  members  of  the  "Home  Cir- 
cle" were  to  be  unconditionally  admitted  to  membership  in  the 
"Golden  Cross,"  and  to  be  allowed  certain  privileges  they  enjoyed 
as  members  of  the  "Home  Circle,"  which  were  not  a  part  of  the 
rights  of  the  members  of  the  "Golden  Cross,"  nor  rights  exist- 
ing by  virtue  of  the  laws  of  Tennessee.  Held,  That  the  merger 
agreement  was  ultra  vires  and  void. 

Same — Same— Action — Parties: 

Objecting  members  of  a  beneficiary  association,  having  ap- 
plied to  the  corporation's  officers  to  sue  to  set  aside  an  ultra 
vires  merger  with  another  association,  could  maintain  a  bill  to 
have  the  merger  declared  void  and  to  enjoin  the  corporation's 
officers  and  agents  from  doing  any  act  in  the  furtherance  there- 
of, and  as  incidental  to  such  relief  to  have  an  account  taken  of 
the  assets  of  the  merged  society,  which  have  come  into  the 
hands  of  the  continuing  association,  and  have  the  same  re- 
turned. 

[Judgment    for    complaining    members    below.      Here    affirmed 

against  society.] 
Knapp  et  al.  v.  Supreme  Commandery  United  Order  of  the 
Golden  Cross  of  the  World  (Tenn.  S.  C.) : 

118  Southwestern  Reporter  (May  26.  1909),  890. 

Disappearance — Presumption — ^Time     of     Death— Question     for 

Jury: 

The  insured  left  home  saying  that  he  would  be  back  on  a 
certain  day.  He  did  not  return  at  that  time  nor  had  he  re- 
turned at  the  time  suit  was  commenced  on  this  policy,  which 
was  seven  years  after  his  disappearance.  His  wife  paid  his  dues 
and  assessments   for   two   years   after  his   disappearance,   and 
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ceased  then  because  she  was  satisfied  that  he  was  dead.  The 
society  claimed  that  because  the  dues  and  assessments  had  not 
been  paid  until  the  end  of  the  seven  years,  the  time  when  death 
is  presumed,  the  insured  ceased  to  be  in  good  standing,  and  his 
beneficiary  could  not  recover.  Held,  That  although  the  pre- 
sumption of  death  does  not  arise  until  seven  years  after  disap- 
pearance, the  time  of  death  depends  upon  the  circumstances  at- 
tending the  disappearance,  and  is  a  question  for  the  jury. 

Same — Divorce — Estoppel : 

Two  years  after  the  disappearance  of  insured,  his  wife 
brought  suit  for  divorce,  in  order  to  have  certain  joint  property 
set  apart  as  her  separate  estate,  intending  thereby  to  perfect 
the  title  In  order  to  transfer  the  property.  The  society  con- 
tends that  the  wife  is  estopped,  by  this  action,  to  say  that  the 
husband  was  dead  at  the  time  the  action  was  brought.  Held, 
That  the  divorce  action  brought  by  her  has  nothing  to  do  with 
determining  the  time  of  his  death.  Her  opinion  on  that  subject 
could  not  determine  that  question;  and,  as  to  the  effect  of  that 
opinion  on  her,  we  do  not  think,  under  the  circumstances,  that 
it  should  work  an  estoppel.  The  action  was  brought  under  the 
advice  of  counsel,  for  the  purpose  of  clearing  her  title.  She  was 
not  certain  as  to  his  fate,  but  it  should  not  estop  her  anyway, 
for  she  might  have  been  honestly  of  the  opinion  at  that  time 
that  he  was  probably  alive. 

[Judgment  for  society  below.     Here  reversed  against  company.] 
Butler  V.  Supreme  Court  of  I.  O.  F.  (Wash.  S.  C.) : 
101  Pacific  Reporter  (May  31,  1909),  481. 

Constitution — Designation  of  Beneficiary — Validity: 

The  constitution  of  the  society  stipulated  who  could  take  as 
beneficiaries.  The  father  of  the  insured  was  first  named  but  he 
died  before  the  insured,  and  another  was  designated  who  was  not 
within  the  classes  stipulated  in  the  constitution.  Held,  That  the 
last  designation  was  null  and  void. 

Same — Same — Estoppel : 

The  constitution  of  the  society  stipulated  who  could  take  as 
beneficiaries.  The  insured  designated  a  person  who  was  not 
within  these  stipulations.  Held,  That  the  lodge  is  entitled  to 
assume  that  the  person  named  in  the  centificate  is  within  the 
limitations  imposed  by  the  constitution,  and  does  not  waive  the 
provisions  of  the  constitution,  and  is  not  estopped  from  asserting 
the  contrary,  by  the  fact  that  the  person  claiming  to  be  entitled  to 
the  fund  was  named  as  the  beneficiary  upon  a  blank  furnished  by 
the  lodge,  attested  by  the  secretary,  and  that  the  dues  and  assess- 
ments were  paid  for  the  period  of  six  years. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.] 
Meyer  et  al.  v.  Grand  Lodge  of  Order  of  Sons  of  Herman  of 
Minn,  et  al.  (Minn.  S.  C.) : 

121  Northwestern  Reporter  (June  1,  1909).  235. 

Pleadings — Sufficiency  of  Reply: 

The  beneficiary,  in  reply  to  the  society's  plea  of  the  general 
issue,  set  up  a  waiver  of  forfeiture.  Held,  That  the  reply  was 
Inapt  and  bad  on  demurrer. 
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Same — Same — ^Allegation  of  Waiver: 

An  allegation  of  the  replication,  in  answer  to  the  society's 
plea  of  forfeiture,  that  "they"  waived  insured's  disconnection 
from  the  order  by  accepting  payments,  construed  most  strongly 
against  the  pleader,  did  not  allege  that  the  waiver  was  made  by 
the  company,  or  its  authorized  agents,  being  too  indefinite  as  to 
who  accepted  the  payments. 

Same — Same — Same : 

Where  the  society  alleged  that  when  it  received  the  payments 
which  the  beneficiary  claimed  operated  as  a  waiver  of  insured's 
forfeiture,  insured  was  physically  imfit  for  membership  which 
was  unknown  to  the  society  but  known  to  insured,  the  averment 
of  the  replication  that  the  company  waived  the  forfeiture  by  ac- 
cepting the  payments,  without  denying  the  allegations  as  to  the 
circumstances  under  which  they  were  accepted,  was  sufficient. 

By-Lawa— Contract — Presumption : 

Members  of  a  mutual  benefit  association  are  presumed  to 
know  the  charter  and  by-law  provisions  and  to  contract  with 
reference  to  them,  though  they  are  not  referred  to  in  the  policy. 

Same — Non-Payment  of  Asseasmenta — Forfeiture: 

Where  the  certificate  provided  that  the  suspension  of  a  mem- 
ber should  work  an  immediate  forfeiture  of  his  claim  for  benefits, 
and  a  by-law  provided  that  any  member  who  failed  to  pay  his 
monthly  assessment  by  a  certain  time  should  ipso  facto  stand 
disconnected  from  the  order,  failure  to  pay  dues  at  the  required 
time  automatically  disconnected  the  member  from  the  associa- 
tion, without  any  ruling  adjudging  his  forfeiture. 

Same — Waiver — Authority  of  Officers: 

An  allegation  in  an  action  on  a  mutual  benefit  certificate  that 
the  order  waived  a  forfeiture  by  accepting  dues  implied  that  the 
officer  who  accepted  the  payments  had  authority  to  do  so. 

Sa  me — Sa  me — Sa  me : 

The  by-laws  provided  for  forfeiture  ipso  facto  if  the  member 
failed  to  pay  his  assessments  when  they  became  due.  After  such 
forfeiture,  the  member  could  only  become  reinstated  by  applying 
to  the  commandery  of  which  he  is  a  member,  and  pay  in  full  all 
dues,  assessments,  and  fines  charged  against  him  and  unpaid,  and 
furnish  the  commandery  with  a  certificate  from  a  medical  ex- 
aminer of  the  order  approved  by  the  supreme  medical  director  as 
to  his  fitness  and  condition.  The  member  failed  to  pay 
his  assessment  which  became  due  on  June  30th.  On 
July  31st  he  tendered  the  amount  of  the  assessments 
for  the  months  of  June  and  July  to  officers  of  the  local 
lodge.  The  assessments  were  received  without  any  medical  certi- 
ficate as  provided  by  the  by-laws.  The  society  contends  that  the 
local  lodge  could  not  waive  the  forfeiture  by  accepting  the  dues 
subsequent  to  their  maturity.  In  other  words,  the  contention  is 
that  the  only  mode  by  which  the  member's  right  to  benefits  under 
the  certificates  could  have  been  revived  is  that  pointed  out  in  the 
by-laws.  Held,  That  the  acceptance  of  the  assessments,  being 
within  the  scope  of  authority  of  the  officers  of  the  local  lodge. 
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waived   the  forfeiture,   regardless  of  the  manner  provided   for 
reinstatement  to  membership. 

Acceptance  of  Overdue  Assessments — Reinstatement — Validity: 

Under  the  provisions  of  the  by-laws,  the  insured  had  forfeited 
his  right  to  benefits  because  of  his  failure  to  pay  his  assessments 
when  they  became  due.  About  forty  days  afterwards,  and  while 
away  from  his  home,  he  became  ill.  Several  days  after  this,  the 
delinquent  assessments  were  tendered  to  and  accepted  by  one 
who  was  acting  as  agent  of  the  local  lodge.  These  assessments 
were  tendered  by  D,  who  was  furnished  the  money  by  the  em- 
ployer of  insured  at  the  time  the  payment  was  made.  The  agent 
who  accepted  the  assessments,  testified  that  D  stated,  after  the 
payment  was  made,  and  while  still  in  the  office,  that  he  had  just 
received  a  telegram  to  the  effect  that  insured  was  dead.  Held, 
That  even  though  insured's  agent  did  not  know  that  insured  was 
ill  when  he  paid  overdue  assessments  so  as  to  reinstate  insured 
after  forfeiture,  the  transaction  would  be  subject  to  the  same  In- 
firmities as  if  the  agent  actually  knew  of  insured's  illness  at  the 
time,  and  that  under  the  evidence,  there  could  be  no  recovery. 

Same — Waiver  or  Forfeiture: 

In  order  that  a  payment  and  acceptance  of  assessments  after 
forfeiture  may  operate  as  a  waiver,  the  payments  must  be  fairly 
and  honestly  made  without  concealment  of  material  facts  known 
to  insured,  and  of  which  the  company  cannot  be  presumed  to  have 
knowledge,  so  that,  where  the  company  was  not  informed  when 
payments  of  past  dues  were  made  that  insured  was  then  very  ill, 
acceptance  of  such  payments  did  not  operate  as  a  waiver  of 
forfeiture. 

Return  of  Assessments — Evidence: 

Where  the  association  claimed  that  dues  were  accepted  with- 
out knowledge  that  insured  was  then  sick,  and  that  they  were 
tendered  back  upon  learning  that  fact,  and  the  local  treasurer 
did  not  testify  as  to  when  he  received  the  payments  from  insured, 
a  question  as  to  what  day  he  received  the  money  was  proper,  for 
the  purpose  of  showing  definitely  the  promptness  with  which  the 
assessments  were  returned. 

[Judgment   for  beneficiary   below.     Here   reversed   in   favor  of 
company.] 

United  Order  of  the  Golden  Cross  v.  Hoosier.  (Ala.  S.  C.) : 

40  Southern  Reporter  (June  12,  1909),  354. 

Contract— Failure  to  Pay  Increased  Assessments— Forfeiture: 

A  mutual  benefit  association  certificate  and  application  for 
membership  provided  that  a  member  should  be  bound  by  the 
laws  and  regulations  of  the  Supreme  Lodge,  and  those  thereafter 
adopted  by  it,  that  a  failure  to  pay  any  assessment  as  perscribed 
would  render  the  certificate  void,  and  that  a  member  should  pay 
to  the  association  each  authorized  assessment  according  to  his 
age  at  the  date  of  his  application,  during  life  or  until  otherwise 
ordered  by  the  Supreme  Lodge,  which  had  power  to  change  the 
assessment  at  any  time.  Insured's  assessment  when  he  entered 
was  $3.65,  but  subsequently  the  Supreme  Lodge,  by  a  by-law  or 
amendment  to  the  constitution,  raised  its  rates;  insured's  rate 
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being  fixed  at  $4.25.  He  paid  a  few  of  the  increased  assessments 
and  tliem  defaulted,  was  suspended  from  the  association,  and 
paid  no  subsequent  assessments  until  his  death  five  years  after- 
wards. Held,  That  insured  was  bound  by  the  increased  rate, 
and,  not  having  paid  it,  or  even  the  original  rate,  his  certificate 
became  void. 

[Judgment  for  beneficiary  below.     Here   reversed   in   favor  of 
society.] 

United  Benev.  Assn.  v.  Cass  (Tex.  C.  C.  A.) : 

119  Southwestern  Reporter  (June  16,  1909),  128. 

By-Laws — ^Widow's  Benefits— Funeral  Expenses: 

The  by-laws  of  a  beneficial  society  provided  that:  "In  case 
of  the  death  of  a  member  entitled  to  benefits,  his  widow  or  family 
relation  shall  receive  ♦  .♦  ♦  $100.**  Another  by-law  provided 
that  in  case  of  the  death  of  a  member  entitled  to  benefits,  pro- 
vided such  benefits  are  needed  for  decent  burial  of  the  deceased, 
an  appropriation  would  be  made  for  his  funeral.  Heldf  That  the 
$100  paid  to  the  widow  under  the  first  by-law,  was  paid  without 
restriction  and  it  was  not  necessary  that  any  part  of  such  sum 
should  be  used  for  the  funeral  expenses  in  the  absence  of  a  pro- 
vision so  requiring. 

[Judgment  for  widow.] 

Estate  of  Martin  Metzroth  (I^nc.  Co.  C.  C.) : 

26  Lancaster  Law  Review  (June  21,  1909),  257. 

Death  Fund — Rights  of  Members — Failure  to  Appoint  Beneficiary: 
The  only  power  a  member  of  a  fraternal  benefit  society  has 
over  the  death  fund  is  the  power  of  appointment,  and  where  by 
reason  of  a  valid  appointment,  or  where  on  his  failure  to  make 
such  an  appointment,  there  is  a  provision  in  the  certificate  or  in 
the  by-laws  of  the  association  making  a  valid  appointment,  the 
fund  will  go  to  the  appointee,  and  where  there  is  a  failure  to 
make  a  valid  appointment  there  is  no  one  entitled  to  the  fund. 

Same — Same — Same: 

Where  the  beneficiary  in  the  certificate  issued  by  a  fraternal 
beneficiary  society  for  the  payment  of  a  death  benefit  out  of  the 
death  fund  regulated  by  Mass.  St.  1888,  p.  481,  c.  429,  Sec.  9. 
authorizing  societies  to  hold  a  death  fund  for  the  benefit  of  benefi- 
ciaries who  died  before  the  member,  who  failed  to  make  any 
other  appointment,  and  the  certificate  and  laws  of  the  society 
were  silent  as  to  what  should  be  done  with  the  fund  on  the  failure 
of  the  member  to  designate  a  beneficiary,  the  society  was  not 
liable  on  the  certificate. 

[Judgment  for  society  below.     Here  affirmed  In  favor  of  society.] 
Cook  et  al.  v.  Supreme  Conclave  Improved  Order  of  Hepta- 
sophs  (Mass.  S.  J.  C.) : 

88  Northeastern  Reporter  (June  22,  1909).  584. 

Application — Subsequent  Confirmation — Warranty: 

Insured  stated  in  his  application  for  a  policy  in  a  fraternal  in- 
surance company  in  1889,  which  was  made  a  part  of  the  policy 
and  warranted  to  be  true,  that  he  was  21  years  old,  had  never 
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consulted  any  insurance  officer  as  to  whether  his  life  was  in- 
surable, and  had  used  intoxicants  only  moderately.  He  after- 
wards surrendered  the  certificate  and  had  a  second  certificate 
issued,  and  thereafter,  in  1907,  applied  for  a  third  certificate;  his 
application  stating  that  the  warranties  binding  upon  insured 
under  the  surrendered  certificates,  except  as  modified  by  the 
present  application  or  by-laws,  were  to  be  considered  as  repeated. 
The  warranties  as  to  intoxicants  were  true  when  first  made,  but 
when  the  third  application  was  made  insured  drank  to  excess. 
Held,  That  the  statements  in  the  application  should  be  construed 
as  referring  to  the  present,  unless  they  expressly  or  impliedly 
referred  to  the  future,  and  the  statement  in  the  application  of 
1889  as  to  the^use  of  intoxicants  did  not  refer  to  the  future,  so 
that  the  blanket  confirmation  in  the  application  of  1907  of  the 
warranties  made  in  1889  was  not  a  warranty  that  insured  did  not 
then  use  intoxicants  to  excess. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  society.] 
Supreme  Lodge  K.  P.  v.  Davis  et  al.  (Ark.  S.  C.) : 

119  Southwestern  Reporter  (June  23,  1909),  257. 

Proceeds — Rival  Claimants — Payment  into  Court: 

The  certificate  war  payable  to  the  wife  who  had  separated 
from  her  husband.  There  were  no  <;hildren.  He  made  his  will 
bequeathing  the  certificate  to  his  mother,  and  if  she  predeceased 
him,  then  to  his  two  sisters  equally.  The  mother  predeceased  the 
testator.  The  widow  and  sisters  each  now  claim  the  certificate. 
Held,  That  the  benefit  society  should  be  permitted  to  pay  moneys 
payable  under  a  certificate  into  court,  there- being  rival  claimants. 
[Judgment  for  society.] 
Re  McHutchion  et  al.: 

13  O.  W.  R..   1010; 

29  The  Canadian  Law  Times  (June,  1909),  637. 

Constitution  and  By-Laws — Filing — Statute: 

A  fraternal  beneficiary  association  filed  in  the  office  of  the 
Auditor  of  State  its  original  constitution  and  by-laws  in  printed 
form  properly  certified,  and,  after  each  biennial  meeting  of  its 
head  organization,  filed  copies  of  the  same  as  amended.  The 
printed  books  were  divided  into  chapters  and  sections,  and  so  in- 
dexed as  to  be  easy  of  reference  and  comparison.  Held,  A  sub- 
stantial compliance  with  the  statute.  (Neb.  Comp.  St.  1907,  Sec. 
4033),  which  requires  each  amendment  thereof  to  be  filed  in  the 
office  of  the  Auditor  of  State. 

[Judgment  for  beneficiary  below.     Reversed  on  appeal    (117  N. 
W.,776).     Here  aflarmed  in  favor  of  company.] 

Crites  v.  Modem  Woodmen  of  America  (Neb.  S.  C.) : 

121  Northwestern  Reporter  (June  25,  1909),  591. 

Beneficiary  for  Value — Statute  of  Limitation — Right  to  Proceeds: 
T.  was  indebted  to  J.,  and  as  security,  endorsed  a  benefit 
society  certificate,  making  $686  payable  to  J.,  balance  to  T.'s  wife. 
On  latter's  death,  T.  made  the  full  amount  payable  to  J.,  and  this 
was  noted  in  the  books  of  the  society.    Subsequently  T.,  who  had 
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retained  the  certificate  by  memorandum  endorsed  on  the  certifi- 
cate, certified  that  he  wished  it  payable  to  his  daughters,  but  this 
was  not  entered  in  society's  books.  The  endorsements  in  favor  of 
J.  were  before  1  Ed.  VII.  c.  21,  s.  2.  s.-s.  5  &  6.  Held,  That  the 
Statute  of  Limitations  is  no  answer  to  the  claim  on  the  security, 
even  though  the  original  debt  is  barred.  J.'s  executors  are  there- 
fore entitled  to  the  fund. 

[Judgment  for  creditors.] 

Re  Commercial  and  Tune: 

12  O.  W.  R.,  932  ; 

29  The  Canadian  Law  Times  (June.  1909).  637. 

Amendment  of  By-Law — Vested  Rights: 

Where,  at  the  time  a  member  joined  a  beneficial  insurance 
association,  its  by-laws  did  not  prohibit  him  from  engaging  in 
the  liquor  business,  an  amendment  thereafter  to  that  effect,  when 
he  was  in  good  standing  and  without  his  consent,  would  not  de- 
prive him  and  his  beneficiary  of  their  vested  rights  under  his 
certificate. 

Assessments — Refusal — ^Walver: 

The  society  refused  to  accept  the  assessment  of  the  member 
because  he  had  engaged  ii)  the  liquor  business,  which,  by  a  by-law 
enacted  after  he  became  a  member,  was  a  prohibited  occupation. 
No  further  offer  to  pay  assessments  was  made,  and  about  three 
months  afterwards  he  died.  The  society  denied  liability  because 
of  the  failure  to  tender  these  other  assessments.  Heldf  That  by 
wrongfully  refusing  to  accept  the  assessment,  the  society  waived 
the  right  to  demand  tender  of  future  assessments  and  forfeit  the 
certificate  for  failure  to  pay  the  same. 

Same — Same — ^Waiver  of  Proof  of  Loss: 

The  society  wrongfully  refused  to  accept  an  assessment 
from  a  member.  The  member  died  three  months  later  without 
having  tendered  any  further  assessments,  nor  was  proof  of  loss 
made  after  his  death.  The  society  denied  liability  because  of 
failure  to  furnish  proof  of  loss  as  required  by  the  policy.  Held, 
That  by  refusal  to  accept  the  assessment  the  society  had  waived 
its  right  to  demand  formal  proofs  of  loss. 

Wrongful  Expulsion — Necessity  of  Reinstatement: 

A  benefit  insurance  order  cannot  escape  liability  on  a  mem- 
ber's certificate  because  the  deceased  member  did  not  apply  for 
reinstatement  in  the  order  after  an  illegal  and  improper  attempt 
to  suspend  him  for  nonpayment  of  dues,  which  he  was  not  re- 
quired to  tender  after  the  wrongful  refusal  to  accept  a  tender  of 
an  assessment  when  he  was  in  good  standing,  and  after  it  had 
illegally  declared  his  certificate  forfeited. 
[Judgment  for  beneficiary.] 

Barrett  v.  Grand  Lodge  A.  O.  U.  W.  of  State  of  N.  Y.  (N. 
Y.  S.  C,  Sp.  Tr.) : 

117  New  York  Supplement  (June  28,  1909),  125. 

Physical  Examination — Falsity  of  Answers — Burden  of  Proof: 
A  fraternal  benefit  society  should  be  held  to  strict  proof  of 
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the  defense  that  insured  made  false  answers  to  questions  asked 
in  his  physical  examination. 

Same — Truthfullness  of  Answers — Sufficiency  of  Evidence: 

The  society  sought  to  avoid  liability  because  the  insured  had 
made  false  answers  to  questions  on  his  physical  examination. 
Insured  stated  that  within  the  seven  years  previous  to  his  ap- 
plication, he  had  only  consulted  one  physician  and  then  for  an 
illness  lasting  two  days,  which  was  about  a  month  before  his 
policy  was  issued.  The  society  asserts  that  this  physician  (C) 
had  been  consulted  various  times  during  the  spring  previous  to 
the  issue  of  the  policy,  and  that  he  had  consulted  another  physi- 
cian (G)  for  lumbago.  In  reply  it  was  shown  that  the  other 
consultations  with  C.  were  nothing  more  than  casual  remarks 
passed  between  the  two  as  they  met  on  the  streets.  The  as- 
sertion that  insured  consulted  with  G.  is  met  by  the  reply,  that 
out  of  curiosity  the  insured  had  tried  the  new  static  machine  of 
G.  which  was  a  novelty  to  the  people  of  the  town.  His  family 
testified  that  at  no  time,  that  they  remembered  of,  had  the  in- 
sured been  treated  by  physicians  except  the  occasion  stated  in 
the  application.  Held,  That  there  was  sufficient  evidence  to 
establish  the  truthfullness  of  insured's  answers. 

Policy — Condition  Precedent — Presumption : 

The  policy  required  that  claims  should  be  passed  upon  by 
the  board  of  directors  before  action  could  be  instituted  thereon. 
It  was  not  shown  that  this  condition  had  been  complied  with. 
Held,  That  in  view  of  the  fact  that  years  had  elapsed  from  the 
time  of  the  death  of  insured  until  the  action  was  instituted,  it 
would  be  presumed  that  the  board  of  directors  had  passed  upon  it. 

Action  on  Policy — Evidence— Error: 

On  cross-examination  of  a  physician  who  had  testified  for 
the  society,  the  attorney  for  the  beneficiary  read  the  interroga- 
tory and  answer  of  insured  in  his  application  as  to  whether  in 
seven  years  he  has  consulted  a  physician,  and  also  the  interroga- 
tory as  to  the  dates  of  ailments,  consultations,  and  names  and 
addresses  of  each  physician  consulted,  and  the  answer  of  Insured 
thereto  that  he  had  been  sick  a  day  or  two  the  first  of  the 
month,  and  had  then  consulted  witness  physician.  After  read- 
ing such  matters  to  the  physician,  the  attorney  for  the  beneficiary 
asked  if  the  answers  of  insured  were  true,  to  which  the  physician 
was  permitted  to  answer,  over  objection  that  it  called  for  his 
conclusion,  that  the  answers  were  true  to  the  best  of  witness* 
knowledge.  The  witness  had  Just  testified  to  treating  insured  at 
times  other  than  mentioned  in  the  application.  Held,  That  the 
further  statement  that,  to  the  best  of  his  knowledge,  the  answers 
of  insured  were  true,  was  not  evidence  regarding  the  disputed 
fact,  but  an  expression  of  opinion  of  witness  upon  the  issue  the 
jury  were  to  determine,  and  was  erroneously  admitted. 

Same — Same — Same : 

In  an  action  on  a  benefit  certificate,  a  question  propounded 
on  the  cross-examination  of  a  physician  who  had  testified  for  the 
society,  and  who  had  made  the  physical  examination  of  insured 
at  the  time  of  his  application,  whether  the  answers  given  by  in- 
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sur^fl  were  true,  was  misleading,  for  witness  might  have  under- 
stood it  to  mean  whether  the  answer  of  insured  that  he  had 
been  once  treated  by  witness  was  true,  whereas  the  issue  was 
whether  the  answer  of  insured  was  true,  not  only  as  to  that,  but 
as  to  whether  he  had  consulted  witness  or  any  other  physician  at 
any  other  time. 

[Judgment  for  beneficiary   below.     Here   reversed   in   favor  of 
company.] 

Winn  V.  Modem  Woodmen  of  America  (St  Louis  C.  A.): 

119  Southwestern  Reporter  (June  29,  1909),  536. 


Assessments^Payment— Question  for  Jury: 

The  society  contends  that  a  certain  assessment  was  not  paid. 
Three  witnesses  testified  that  the  assessment  was  tendered  to 
the  record  keeper  of  the  local  tent,  but  refused  by  him  because  of 
illness  of  the  insured  at  the  time.  HeJd,  That  the  question  of 
payment  was  for  the  jury,  under  the  evidence. 

Same — Refusal — Illness  of  Insured: 

The  illness  of  a  member  of  a  mutual  benefit  association  is 
no  ground  for  refusing  to  accept  his  dues  or  for  suspending  him 
from  membership,  in  the  absence  of  false  statements  in  his  ap- 
plication. 

Non-Payment  of  Assessments — Suspension — Necessity  of  Notice: 
If  a  member  of  a  mutual  benefit  association  is  suspended  for 
default  in  payment  of  dues,  he  would  be  aware  of  the  fact  and 
presumed  to  know  that  the  by-laws  worked  a  suspension  of  his 
membership,  and  it  would  be  incumbent  on  him  to  seek  rein- 
statement according  to  the  by-laws,  though  no  notice  of  sus- 
pension was  sent  him;  but  if  he  tendered  an  assessment,  and 
it  was  wrongfully  refused,  it  would  not  be  presumed  that  he 
knew  that  he  was  suspended,  since  such  a  result  would  be  by 
declaration  of  the  ofllcers  of  the  order  without  cause,  and  he 
could  not  be  regarded  as  having  acquiesced  in  suspension  and 
abandoned  his  membership  until  he  had  notice  of  his  suspension. 

Wrongful    Suspension — Failure  to    Apply    for    Reinstatement — 

Abandonment: 

After  wrongful  suspension,  the  insured  made  no  further 
offer  to  pay  assessments  nor  did  he  seek  reinstatement  The 
society  asserts  that  this  constituted  an  abandonment  of  his 
membership.  Heldt  That  it  cannot  be  said  as  a  conclusion  of  law 
that  after  such  wrongful  suspension  the  failure  to  apply  for  re- 
instatement constituted  an  abandonment  of  the  policy. 

Proof  of  Loss— Denial  of  Liability— Waiver: 

Where  the  society  has  denied  liability,  it  is  estopped  to  set 
up  a  deficiency  in  the  proofs  of  loss,  made  subsequent  to  such 
denial. 

[Judgment  for  beneficiary  below.     Here  afllrmed  against  com- 
pany.] 

Meisenbach  v.  Supreme  Tent,  Knights  of  the  Maccabees 
of  the  World  (St  Louis  C.  A.) : 

119  Southwestern  Reporter  (June  30,  1909).  614. 
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Suicide— Instruction — Burden  of  Proof: 

In  an  action  on  a  mutual  benefit  certificate,  where  the  de- 
fense was  insured's  suicide,  charges  that  the  burden  of  proof  was 
on  company  not  only  to  show  that  insured  did  not  die  by  acci- 
dental means,  but  that  he  died  from  a  gunshot  wound  inflicted; 
that  where  it  is  attempted  to  show  suicide  by  circumstantial  evi- 
dence the  presumption  of  law  is,  in  the  absence  of  testimony  to 
the  contrary,  that  death  was  accidental,  and  not  suicidal,  which 
presumption  has  the  effect  of  afllrmative  evidence;  that  the  ver- 
dict of  a  coroner's  Jury  that  insured  committed  suicide  was 
prima  facie  evidence  of  the  fact,  but  not  conclusive;  and  that 
the  manner  of  death  could  be  determined  by  the  Jury  from  a  pre- 
ponderance of  the  evidence,  bearing  in  mind  the  presumptions 
of  law  before  stated — ^were  not  objectionable  as  placing  upon 
beneficiary  the  burden  of  proving  that  insured  did  not  commit 
suicide. 

Same— Evidence— Coroner's  Verdict: 

It  was  conceded  that  the  verdict  of  the  coroner's  Jury  was 
admissible  in  evidence.  Held^  That  a  verdict  of  a  coroner's  Jury 
that  an  insured  committed  suicide,  if  admissible,  is  prima  facie 
evidence  of  the  manner  of  death  in  an  action  to  recover  on  his 
mutual  benefit  certificate. 

[Judgment   for   society   below.      Here    affirmed    against    benefi- 
ciary.] 

Mittelstadt  v.  Modem  Woodmen  of  America  (Iowa  S.  C.) : 

121  Northwestern  Reporter  (July  9,  1909),  808. 

By-Laws — Submission  to  Tribunal — Condition  Precedent: 

A  benefit  certificate  provided  for  the  pasrment  to  the  bene- 
ficiary of  an  amount  not  to  exceed  |1,000,  "subject  to  all  the  con- 
ditions of  the  constitution  and  laws  of  this  association  and  lia- 
ble to  forfeiture  if  said  member  shall  not  comply  with  said  condi- 
tions, constitution  and  laws  and  such  as  may  hereafter  be  legally 
enacted  by  this  association."  When  insured  became  a  member, 
the  constitution  and  laws  were  silent  as  to  the  enforcement  of 
claims  against  the  association,  but  they  were  afterwards  changed 
and  provided  that  all  claims  must  be  submitted  to  a  tribunal  es- 
tablished within  the  association.  Held*  That  this  change  in  the 
constitution  and  laws  was  binding  upon  the  beneficiary  of  the 
certificate,  and  that  no  action  could  be  brought  to  enforce  the 
certificate  without  first  submitting  the  claim  to  the  tribunal  of 
the  association. 

Same — Same— Waiver: 

The  by-laws  required  all  claims  to  be  submitted  to  the  tribu- 
nal of  the  society.  After  notice  of  the  member's  death  was  given, 
the  secretary  wrote  in  answer  that  the  deceased  had  ceased  to 
be  a  member  and  consequently  there  was  no  claim  against  the 
society.  Held,  That  the  right  of  the  society  to  have  such  claim 
submitted  to  its  tribunal  was  not  waived  by  the  statements  of  the 
secretary. 

Same— Amendment — ^Vested  Rights: 

A  benefit  certificate  provided  for  the  payment  to  the  bene- 
ficiary of  an  amount  not  to  exceed  |1,000,  ''subject  to  all  the  con- 
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ditions  of  the  constitution  and  laws  of  this  association  and  lia- 
ble to  forfeiture  if  said  member  shall  not  comply  with  said  con- 
ditions, constitution  and  laws  and  such  as  may  hereafter  be 
legally  enacted  by  this  association."  When  insured  became  a ' 
member,  the  constitution  and  laws  were  silent  as  to  the  enforce- 
ment of  claims  against  the  association,  but  they  were  afterwards 
changed,  and  provided  that  all  claims  must  be  submitted  to 
a  tribunal  established  within  the  association.  Held,  That  the 
change  in  the  constitution  and  laws,  making  it  necessary  for  the 
beneficiary  to  submit  the  claim  under  the  certificate  to  a  tribunal 
within  the  association,  did  not  deprive  the  beneficiary  of  a  vested 
right. 

[Judgment  for  beneficiary  below.    Here  reversed  in  favor  of  so- 
ciety.] 

Monger  v.  New  Era  Assh.  (Mich.  S.  C): 

121  Northwestern  Reporter  (July  9,  1909).  823. 

Policy — ^"Absolute,    Necessary    and    Continuous    Confinement" — 

Construction: 

Under  a  benefit  certificate  providing  that  a  disability,  to  con- 
stitute a  claim  for  sickness,  shall  require  absolute,  necessary  and 
continuous  confinement  to  the  house  for  not  less  than  14  days, 
etc.,  insured  was  not  entitled  to  a  benefit  where,  though  he  was 
totally  disabled  from  laboring,  he  was  not  confined  to  his  houses 
but  was  able  to  and  did  walk  a  quarter  of  a  mile  from  his  house 
to  -a  barber  shop. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  asso- 
ciation.] 

Sawyer  v.  Masonic  Protective  Assn.  (N.  H.  S.  C.) : 

73  Atlantic  Reporter  (July  15,  1909),  168. 

Reinstatement — Date — Proof: 

The  insured  during  the  month  of  December,  1903,  did  not 
pay  his  assessment  for  that  month.  It  is  insisted,  however,  that 
he  was  in  arrears  during  the  previous  year;  that  in  reinstating 
himself  in  the  association  in  December,  1902,  he  made  a  payment 
of  112.50,  which  included  among  other  items  five  assessments; 
that  under  the  laws  of  the  association  only  four  of  the  assess- 
ments were  appropriated  by  it  at  that  time,  and  that  the  fifth 
assessment  remained  a  continuing  credit  in  his  favor,  and  should 
be  applied  to  the  assessment  for  December,  1903,  since  all  in- 
tervening assessments  were  paid.  The  parties  take  issue  as  to 
the  month  of  reinstatement,  the  society  claims  that  it  was  in 
November,  the  beneficiary,  December.  To  substantiate  her  claim, 
the  beneficiary  rests  alone  on  a  document  found  among  his  papers 
after  his  death  and  described  as  a  "reminder."  It  is  dated  De- 
cember 1,  1902,  is  headed,  "Reminder  to  pay  within  the  month" 
and  is  directed  to  Ogden.  It  notified  him  to  pay  assessment  147 
on  or  before  January  1,  1903.  An  auditor  in  the  sovereign  clerk's 
office,  testified  in  substance  that  he  prepared  the  reminder  No- 
vember 25,  1902;  that  he  used  a  blank  which  had  been  printed 
for  distributing  among  local  camps  before  the  end  of  November 
and  dated  December  1,  1902.  It  was  also  shown  that  the  medical 
examination  for  reinstatement  was  made  and  approved  in  No- 
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vember.    Heldf  That  in  view  of  the  other  evidence  the  reminder 
was  without  probative  force. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.] 
Ogden  V.  Sovereign  Camp  of  Woodmen  of  the  World  (Neb. 
S.  C): 

121  Northwestern  Reporter  (July  16,  1909),  973. 

Reinsurance  Contract — Validity — Estoppel : 

Where  a  beneficial  insurance  association  reinsures  the  mem- 
bers of  another  such  association,  dues  to  be  paid  according  to 
the  contract  with  the  other  associations,  and  liability  in  other 
respects  to  be  measured  by  its  own  laws,  and  receives  dues,  it 
cannot  after  death  of  such  a  member  assert  that  it  had  no  au- 
thority to  make  the  contract. 

Constitution  and  By-Lawa — Pleading — ^Amendment: 

The  society  did  not  plead  the  non-liability  clause  in  full.  At 
the  trial  the  entire  constitution  and  by-laws  were  received  in 
evidence  by  consent.  Held*  That  the  pleadings  should  be  treated 
as  if  amended  where  the  adverse  party  consented  to  the  admis- 
sion in  evidence  of  the  facts  not  pleaded. 

Same— Involuntary  Suicide— Construction : 

Though  the  clause  of  the  constitution  and  laws  of  a  beneficial 
association  providing  that  the  death  of  a  member  "by  his  own 
hands,  whether  sane  or  insane  at  the  time,  whether  the  act  be 
voluntary  or  involuntary,"  is  a  risk  not  assumed,  may  not  ex- 
empt from  liability  in  every  case  of  death  by  accident,  it  does 
exempt  from  liability  for  involuntary  suicide  from  causes  other 
than  those  proceeding  from  the  act  of  an  insane  mind. 

[Judgment  for  beneficiary   below.     Here   reversed  In   favor  of 
company.] 

Campbell  v.  Order  of  Washington  (Wash.  S.  C.) : 

102  Pacific  Reporter  (July  19,  1909).  410. 

By-Laws— Assessments — Suspension — Notice: 

The  by-laws  of  a  mutual  benefit  association  provided  that  a 
member  who  is  disabled  and  receiving  sick  benefits  cannot  be 
debarred  from  a  continuation  of  such  benefits  by  inability  to 
pay  his  assessment,  the  association  being  authorized  to  de- 
duct his  assessment  from  the  benefits  due  him,  and  provided  that 
a  sick  member  shall  receive  benefits,  not  to  exceed  10  weeks 
within  the  year,  until  the  committee  declares  him  fit  for  duty 
and  takes  him  ofP  the  sick  list.  The  insured  was  paid  sick  bene- 
fits from  March  17th  to  April  23rd,  upon  the  report  of  the  sick 
committee,  but  was  suspended  without  notice  for  non-payment 
of  an  assessment  due  May  14th,  before  he  had  been  declared  fit 
for  duty,  upon  a  statement  from  the  secretary  that  the  com- 
mittee was  unable  to  find  him  at  his  home;  but  it  did  not  ap- 
pear that  he  was  at  fault  in  changing  his  address,  etc.,  so  as 
to  Justify  his  suspension.  Held»  That  insured  was  entitled  to  no- 
tice of  the  proceedings  to  suspend  him  and  to  an  opportunity  to 
be  heard,  and  his  removal  without  such  notice  was  unauthorized. 
Same — Same — Same — Validity: 

The  by-laws  provided  that  while  the  member  was  on  the  sick 
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list  and  failed  to  pay  his  assessments,  his  membership  would  not 
be  forfeited  for  the  non-payment,  but  the  assessments  would  be 
deducted  from  the  benefits  to  which  he  was  entitled.  Held,  That 
a  suspension  while  on  such  sick  list,  was  in  violation  of  his 
rights. 

Same — Reinttatement^Remedles: 

Where  there  was  no  by-law  of  a  mutual  benefit  association 
giving  a  member  a  right  of  appeal  within  the  association  where 
he  claimed  that  his  suspension  was  wrongful,  he  is  entitled  to  re- 
sort to  the  courts  to  compel  his  reinstatement. 

[Writ  of  mandamus  iaaued  against  company  ordering  reinstate- 
ment.] 

Horgan  v.  Metropolitan  Mut.  Aid  Assn.  (Mass.  S.  J.  C.) : 

88  Northeastern  Reporter   (July  20.  1909),  890. 

Constitution  and  By-Laws — ^Appeal  to  Tribunal — Condition   Pre- 
cedent: 

A  local  council  of  the  society  decided  that  one  of  its  mem- 
bers was  not  entitled  to  sick  benefits.  The  member  took  an 
appeal  from  this  decision  to  the  State  Council,  which  body  re- 
versed the  decision,  and  directed  the  local  council  to  pay  the 
sick  benefits.  The  local  council  refused  to  obey,  and  the  State 
Council  proceeded  to  revoke  the  charter  of  the  disobedient  coun- 
cil for  its  insubordination.  The  constitution  of  the  order  pro- 
vides that  no  council  or  member  of  a  council  shall  be  permitted 
to  apply  to  the  courts  of  the  State  for  redress  until  they  have 
first  exhausted  all  the  resources  of  the  order.  The  local  coun- 
cil applied  to  the  court  for  an  order  to  set  aside  the  judgment  of 
the  State  council  He?d,  That  whether  or  not  the  decisions  of 
the  State  Council  were  final,  still  an  appeal  to  the  State  Council 
was  a  necessary  condition  precedent  to  the  taking  of  a  pro- 
ceeding in  a  court  of  law  or  equity,  and  so  the  State  Council  had 
the  power  to  decide;  and,  appeals  having  been  taken  and  decided 
regularly  in  accordance  with  the  rules  of  the  order,  they  will  not 
be  vacated  by  this  court  in  a  direct  attack  upon  them. 
[Order  denied  to  local  council.] 

Lincoln  Council  No.  1,  J.  O.  XJ.  A.  M.  of  Camden  v.  State 
Council  J.  O.  U.  A.  M.  of  State  of  New  Jersey  (N.  J. 
S.  C): 

73  AtlanUc  Reporter  (July  22,  1909),  245. 

Beneficiary — Vested  Interest: 

A  beneficiary  in  a  benefit  certificate  has,  during  the  lifetime 
of  the  member,  merely  an  expectancy,  which  does  not  become  a 
vested  right  until  death  of  assured. 
By-Law — Change  of  Beneficiary — Content: 

A  member  of  a  benefit  association  named  his  sister  as  bene- 
ficiary. On  marrying  he  surrendered  the  certificate,  and  ob- 
tained a  new  certificate,  wherein  the  wife  was  named  as  bene- 
ficiary. Heldf  That,  on  the  member's  death,  his  wife  had  sole 
interest  in  the  proceeds  of  the  certificate,  though  a  by-law  of  Uie 
association  provided  that  the  certificate  should  be  transferred 
only  on  the  consent  of  the  beneficiary,  and  the  sister  did  not 
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in  fact  consent;   the  insured  having  retained  the  certificate  in 
his  possession  during  his  lifetime. 

Same — Same — Validity — Who   May  Object: 

The  by-laws  of  the  society  provided  that  change  of  bene* 
ficiary  could  be  had  by  surrender  of  the  old  certificate  and  upon 
consent  of  the  original  beneficiary.  No  consent  of  the  original 
beneficiary  was  obtained,  and  she  attacks  the  validity  of  such 
change.  Held,  That  the  by-laws  were  made  solely  for  the  con- 
venience and  protection  of  the  association.  Regulations  concern- 
ing the  method  of  changing  beneficiaries  are  adopted  for  the  pro- 
tection of  the  society,  and  if  it  has,  by  waiver  or  estoppel,  lost 
the  right  to  object  to  a  change  in  the  name  of  the  beneficiary,  no 
one  else  may  raise  that  objection;  and,  if  a  change  of  bene- 
ficiaries has  actually  been  consummated  and  acted  on  by  the 
society  in  the  member's  lifetime,  the  original  beneficiary  has 
no  standing  to  attack  the  change,  because  not  made  in  compliance 
with  the  regulations  of  the  society. 

[Judgment  for  wife  below.     Here  affirmed  against  original  ben- 
eficiary.] 

Noble  V.  Police  Beneficiary  Assn.  (Pa.  S.  C.) : 

73  Atlantic  Reporter  (July  22.  1909),  336. 

Amendment  to  By-Law — Discrimination: 

The  by-laws  of  a  mutual  benefit  society  admitted  men  and 
women  on  equal  terms,  and  allowed  each  a  weekly  benefit  when 
sick.  By  a  subsequent  amendment  the  female  members  were 
deprived  of  their  right  to  these  benefits,  and  their  dues  reduced 
as  compensation.  F.  was  one  of  the  female  members  and  had 
belonged  to  the  society  for  twelve  years.  The  amendment  of 
the  by-law  was  passed  against  her  protest.  She  sued  for  sick 
benefits  and  the  society  denied  its  liability  under  this  amend- 
ment. Held,  That  the  amendment  to  the  by-law  is  an  illegal  dis- 
crimination and  is  void. 

[Judgment  for  insured  below.    Here  affirmed  against  society.] 
Feldblum  v.  Congregation  Bikur  Cholim  of  Brookljrn  E.  D. 
(N.  Y.  S.  C,  App.  Div.,  2nd  Cir.) : 

116  New  York  Supplement  (May  17,  1909).  289. 

Breach  of  Contract — Failure  to  Return  Assesaments — When  not 

Waiver: 

The  failure  of  the  officers  of  the  home  office  of  a  fraternal 
benefit  society  to  return  assessments  to  the  representatives  of  in- 
sured upon  learning  that  his  death  was  directly  due  to  employ- 
ment in  a  prohibited  occupation  did  not  operate  as  a  waiver  by 
the  home  office  of  the  by-law  of  the  society  exempting  it  from 
liability  for  death  due  to  such  employment,  where  there  was  no 
demand  made  for  a  return  of  the  assessments,  nor  failure  to  do 
any  act  which  it  was  the  society's  duty  to  do  to  avoid  a  waiver. 

Same — ^Waiver: 

A  waiver  of  the  exemption  of  a  fraternal  benefit  society  from 
liability  for  death  due  to  employment  in  a  prohibited  occupation 
must  be  by  the  home  office  where  the  contract  is  made  with  it. 

Same — ^Acceptance  of  Assestmenta— Other  Benefits — Waiver: 
Where  the  rule  of  a  fraternal  benefit  society  against  engag- 
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ing  in  the  occupation  of  brakeman  only  rendered  tlie  certificate 
void  as  to  any  claim  for  death  directly  due  to  such  occupation, 
and  the  liability  of  the  society  for  death  from  any  other  cause 
still  continued,  and  there  was  also  a  social  feature  connected 
with  the  society,  the  society  did  not  waive  its  right  to  rely  on 
such  exemption  from  liability  by  the  acceptance  of  assessments 
with  knowledge  that  the  member  had  engaged  in  such  occupa- 
tion, for  it  had  the  right  to  assume  that  the  payment  of  assess- 
ments was  for  the  benefits  still  open  to  the  member,  notwith- 
standing his  occupation. 

Same— Conditional  Acceptance  of  Proof  of  Loss — Waiver: 

Where  a  fraternal  benefit  society,  in  its  very  first  communi- 
cation to  the  clerk  of  the  local  camp,  and  also  in  its  first  com- 
munication to  the  attorneys  for  the  beneficiary,  definitely  put  its 
defense  to  the  certificate  on  the  ground  that  insured  came  to  his 
death  by  accident  directly  due  to  employment  in  a  prohibited 
occupation,  and  in  a  subsequent  communication  to  the  attorneys 
again  denied  liability,  but  gave  the  privilege  of  presenting  proofs 
of  death  to  the  society,  if  the  attorneys  saw  fit  to  do  so,  stating 
that,  by  furnishing  the  blanks,  the  society  did  not  waive  the  right 
to  deny  liability,  there  was  no  waiver  of  the  defense  that  insured 
was  engaged  in  a  prohibited  occupation,  on  the  ground  that  the 
society  had  required  or  permitted  the  beneficiary  to  incur  ex- 
pense in  preparing  proofs  of  death. 

[Judgrment   for  beneficiary   below.     Here   reversed   In   favor   of 
comi>any.] 

Showalter  v.  Modern  Woodmen  of  America  (Mich.  S.  C.) : 

120  Northwestern  Reporter  (May  21,  1909).  994. 

Application — False  Statements — Burden  of  Proof: 

The  burden  is  on  the  company  to  establish  the  defense  that 
the  declarations  and  statements  made  by  the  insured  in  his  ap- 
plication for  life  insurance  were  false. 

Statements  in  Application — Representations  or  Warranties: 

Statements  made  by  the  insured  in  his  application  for  life  in- 
surance concerning  matters  of  fact  which  are  presumably  within 
his  knowledge  are  to  be  treated  as  warranties;  but  declarations 
and  statements  as  to  matters  of  fact  concerning  which  the  com- 
pany should  know  that  the  applicant  could  not  have  certain 
knowledge  of,  and  such  also  as  are  necessarily  opinions,  are  to 
be  regarded  as  warranting  only  his  honest  belief  in  their  truth, 
and  his  honest  opinion  where  an  opinion  is  given. 

Same — Construction : 

In  determining  the  meaning  of  statements  in  an  application 
for  life  insurance,  the  interrogatories  and  answers  must  be  con- 
strued together. 

Application — ^"Serious  Illness" — Question  for  Jury: 

The  insured  stated  in  his  application  that  he  had  suffered  no 
"serious  illness."  The  evidence  showed  that  he  had  had  a  severe 
cold  and  had  suffered  from  attacks  of  biliousness  and  indiges- 
tion. Held*  That  whether  or  not  these  spells  constituted  "serious 
illness"  was  a  question  for  the  jury. 
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Same — Statements  as  to  Previous  Illness— Opinion: 

The  insured  warranted  in  his  application  that  he  had  had  no 
previous  illness,  specific  diseases  or  ailments  tending  to  shorten 
his  life.  Held,  That  these  statements  must  he  considered  as  only 
warranting  his  opinion  or  honest  helief  regarding  those  subjects. 

Same — Statements  as  to  Present  Health — Warranties: 

The  insured  warranted  in  his  application  that  he  had  no 
"spitting  or  raising  blood"  nor  "habitual  coughing."  Held,  That 
these  statements  are  to  be  regarded  as  warranties,  as  they  are 
facts  peculiarly  and  certainly  within  his  knowledge. 

Same — Knowledge  of  Falsity  of  Statements — Question  for  Jury: 

In  answer  to  the  question  in  the  application,  "When  and  for 
what  has  medical  advice  been  sought  within  the  last  three 
years?"  the  insured  stated,  "Nothing."  The  evidence  discloses 
that  within  three  years  preceding  the  application  the  insured  had 
been  treated  and  prescribed  for  by  physicians,  for  several  differ- 
ent ailments,  the  evidence  not  clearly  showing  their  character; 
that  his  sputum  was  examined  for  traces  of  tuberculosis  germs, 
on  three  different  occasions,  but  the  circumstances  under  which 
the  medical  treatment  was  given,  and  prescriptions  made,  are 
not  clearly  shown.  The  Interrogatory  calls  for  what  has  medical 
advice  been  sought,  not  what  medical  treatment  has  been  re- 
ceived, and  the  interrogatory  evidently  means,  for  what  has  the 
insured  sought  medical  advice?  The  evidence  does  not  disclose 
that  whatever  medical  treatment  was  given  to  the  insured  was 
at  his  solicitation,  or  that  it  was  sought  by  him.  It  does  disclose 
that  the  examination  of  his  sputum,  for  tuberculosis  germs,  was 
not  at  his  solicitation,  but  was  made  by  a  physician,  upon  the 
physician's  own  motion,  and  that  the  microscopic  examination 
disclosed  no  traces  of  the  germs.  Held*  That  whether  or  not 
these  statements  were  known  by  the  applicant  to  be  false  was  a 
question  for  the  jury. 

[Judgment   for   company   below.      Here    reversed   against   com- 
pany.] 

Collins  V.  Catholic  Order  of  Foresters  (Ind.  A.  C.) : 

88  Northeastern  Reporter  (May  25,  1909),  87. 


Judge  as  Member  of  Society — Pecuniary   interest — Disqualifica- 
tion: 

Suit  was  brought  on  a  certificate  issued  to  one  H.  The  Judge» 
before  whom  the  action  was  instituted,  was  a  member  of  the  same 
society,  and  held  a  certificate  payable  to  his  mother.  The  society 
urged  that  he  was  disqualified  from  hearing  the  case  because  of 
his  pecuniary  interest  in  the  subject  matter  of  the  suit.  Held, 
That  the  company  being  a  mutual  company,  and  its  assets  being 
the  property  of  the  holders  of  the  benefit  certificates,  the  judge 
had  such  pecuniary  interest  in  any  judgment  affecting  these  as- 
sets as  would  disqualify  him  from  hearing  the  case. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  society.] 
Sovereign  Camp  Woodmen  of  the  World  v.  Hale  (Tex.  C. 
C.  A.) : 

120  Southwestern  Reporter  (July  28,  1909),  539. 


Digitized  by 


Google 


262  Digest  of  insurance  Cases.        [voi.  xxii 

statute — ^Attaching  Application  to  Policy — Defenses: 

Ky.  St.  1909,  Sec.  679  (Russeirs  St.  Sec.  4400),  requires  all 
policies  and  certificates  of  life  insurance  which  refer  to  the  appli- 
cation of  the  insured  to  have  attached  to  the  certificate  a  copy  of 
such  application,  and  provides  that  unless  so  attached  no  such 
application  shall  be  received  as  evidence  in  any  controversy  be- 
tween the  parties  to  the  certificate  and  shall  not  be  considered  a 
part  of  the  policy  or  of  the  contract  Held,  That  such  section 
provides  what  shall  constitute  the  contract  between  the  parties, 
and  hence,  where  the  application  was  not  attached  to  the  certifi- 
cate, the  company  was  not  entitled  to  rely  on  the  fact  that  in- 
sured made  false  answers  to  questions  in  the  application,  even 
though  insured  had  waived  the  attaching  of  a  copy  of  the  applica- 
tion to  the  certificate  and  all  provisions  of  law  and  court  deci- 
sions in  relation  thereto. 

Policy — Construction — Intemperance: 

In  an  action  on  a  beneficial  certificate  providing  that.  If  in- 
sured should  become  so  far  intemperate  as  to  impair  his  health, 
the  certificate  should  become  void,  evidence  of  physicians  that, 
prior  to  the  time  insured  obtained  the  certificate  sued  on,  he  had 
drunk  whisky  to  such  an  extent  as  to  impair  his  health,  did  not 
show  a  violation  of  the  policy. 

Same — Suicide — Insufficient  Proof: 

The  policy  stipulated  that  if  the  insured  should  die  by  his 
own  hand  there  could  be  no  recovery.  It  was  shown,  without 
<2ontradiction,  that  insured  was  shot  and  died  after  five  o'clock  in 
the  afternoon  in  a  bedroom  of  one  Rash  adjoining  his  office.  That 
day  insured,  who  was  a  lawyer,  was  engaged  in  the  trial  of  a 
case;  two  attorneys  who  opposed  him  testified  that  his  appear- 
ance and  conduct  in  the  trial  was  natural  and  rational.  The 
afternoon  of  his  death  insured  was  in  a  saloon  and  spoke  to  the 
keeper  of  making  the  race  for  nomination  for  county  attorney. 
Before  leaving  the  saloon,  he  took  a  drink  with  the  keeper  and 
another,  and  when  leaving  shook  hands  with  them  both  and  said: 
"Good-by,  if  I  don't  see  you  any  more."  Two  physicians  testified 
as  to  the  nature  of  the  wound.  It  was  not  shown  by  them  that 
there  were  any  powder  bums  on  the  temple  of  the  insured  where 
the  wounds  were  made,  neither  was  evidence  introduced  to  show 
that  the  pistol,  which  was  found  In  the  room,  was  examined  and 
whether  or  not  it  was  loaded  or  empty.  Held,  That  "The  proof 
in  this  case  having  failed  to  show  any  of  the  circumstances  under 
which  this  man  met  his  death — ^that  is,  the  circumstances  of  the 
firing  of  the  pistol — and  not  being  any  proof  upon  the  point  as  to 
whether  this  firing  was  done  by  him  either  intentionally  or  un- 
intentionally, or  done  by  the  hand  of  another  by  accident  or  de- 
sign, there  is  not  a  scintilla  in  the  evidence  tending  to  show  that 
the  death  of  this  man  was  caused  by  his  own  hand.'* 

[Judgment  for  beneficiary  below.     Here  affirmed  agrainst  com- 
pany.] 

Sovereign  Camp  of  Woodmen  of  the  World  v.  Salmon  (Ky. 
C.  A.): 

120  Southwestern  Reporter  (July  28,  1909),  358. 
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Certificate— Nature  of   Member's   Interest — Change  of  Benefici- 
aries: 

The  right  of  a  member  in  a  mutual  benefit  society  to  the  sum 
agreed  to  be  paid  at  his  death  upon  his  certificate  is  simply  the 
right  to  appoint  a  beneficiary,  and  a  beneficiary  so  appointed  ac- 
quires merely  an  expectancy  which  may  be  divested  by  the  mem- 
ber changing  the  beneficiary,  and  hence  independently  of  Rev. 
St  Mo.  1899,  Sec.  1417  (Ann.  St.  1906,  p.  1116),  declaring  that  no 
contract  between  a  member  of  such  a  society  and  his  beneficiary 
that  the  beneficiary  shall  pay  the  member's  assessments  and  dues 
shall  give  the  beneficiary  a  vested  right  in  the  benefit  certificate 
or  deprive  the  member  of  the  right  to  change  the  beneficiary,  a 
member  who  had  made  his  wife  his  sole  beneficiary  in  pursuance 
of  an  alleged  agreement  with  her  that  she  should  pay  his  dues 
and  assessments  and  care  for  him,  and  that  he  should  not  change 
the  beneficiary,  could  subsequently  make  his  daughter  a  benefi- 
ciary of  part  of  the  certificate. 

Statute— Vested  interest — Right  to  Reimbursement: 

Mo.  Rev.  St.  1899,  Sec.  1417,  provides  that  no  contract  be- 
tween a  member  of  a  fraternal  association  and  his  beneficiary 
that  the  latter  or  any  person  for  him  shall  pay  the  member's  as- 
sessments or  dues  shall  give  the  beneficiary  any  vested  right  in 
the  certificate,  deprive  the  member  of  the  right  to  change  the 
beneficiary,  or  revoke  the  certificate.  The  wife  claimed  that  she 
paid  her  husband's  assessments  and  dues,  and  cared  for  him  pur- 
suant to  an  agreement  between  them,  and  she  prays  for  a  lien  on 
the  proceeds  reimbursing  her  for  the  amount  expended  before 
the  distribution  to  herself  and  the  other  beneficiary  is  made. 
Heldf  That  the  purpose  of  this  section,  which  is  to  prevent  the  ac- 
quisition of  vested  interests  in  fraternal  policies,  would  be  frus- 
trated in  part  if  the  fund  could  be  charged  with  such  a  lien  for 
money  paid  pursuant  to  the  very  species  of  agreements  the  stat- 
ute was  directed  against 

[Judgment  against  wife  below.    Here  affirmed  against  wife.] 
Supreme  Council  of  the  Royal  Arcanum  v.  Heitzman  et  aL 
(St  Louis  C.  A.) : 

120  Southwestern  Reporter  (July  28.  1909),  628. 

Amendments  to  By-Laws — Rule  of  Construction: 

A  by-law  providing  for  a  forfeiture,  adopted  by  a  fraternal 
beneficiary  association  subsequent  to  the  issuance  by  it  of  a  bene- 
fit certificate,  will  be  strictly  construed  against  the  association, 
and,  if  passed  in  contravention  of  the  provisions  of  the  statute 
governing  such  association,  it  will  be  Held  void  and  of  no  effect 

Same— Same— Substituted  Policy: 

The  member,  wishing  to  change  the  beneficiary,  surrendered 
his  original  certificate,  and  another  was  issued  to  him  in  accord 
with  his  wishes.  Later,  in  an  action  against  the  association,  the 
association  insisted  that  the  rights  of  the  parties  were  to  be  de- 
termined by  the  by-laws  as  they  stood  at  the  time  the  substituted 
policy  was  issued.  Held*  That  the  mere  substitution  of  the 
certificate  in  suit  for  the  one  first  issued,  for  the  sole  purpose  of 
changing  the  beneficiary,  did  not  constitute  such  certificate  a 
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new  and  independent  contract;  the  certificate  in  suit  must  be 
considered,  so  far  as  its  date  and  tlie  rights  and  liabilities  of  the 
respective  parties  are  concerned,  as  if  it  had  been  issued  upon 
the  date  of  the  issue  of  said  first  certificate,  viz.,  the  date  of  as- 
sured's  admission  into  the  society,  and  that  the  changes  in  the 
by-laws,  after  the  issue  of  the  first  policy  were  ineffectual  in  de- 
termining the  rights  of  the  parties. 

Statute— Representative  Form  of  Government: 

Neb.  Acts  1897,  Sec.  1,  p.  266,  c.  47,  provides  that  fraternal 
benefit  societies  must  adopt  a  representative  form  of  government 
The  governing  body  of  the  society  consisted  of  25  delegates 
elected  from  25  districts,  together  with  13  officers,  and  10  com- 
mitteemen appointed  by  the  president.  The  by-laws  stipulated 
that  a  two-thirds  majority  of  the  members  of  the  executive  castle» 
which  consisted  of  these  48  men,  was  necessary  to  alter  or  amend 
by-laws.  Held,  That  where,  under  the  provisions  of  the  constitu- 
tion and  by-laws  of  a  fraternal  association,  the  delegates  to  the 
governing  body  thereof,  regularly  elected  by  the  members  of  said 
association,  cannot  of  themselves,  and  without  the  participation 
of  members  of  committees  appointed  from  members  outside  of 
such  delegates,  legally  and  of  right  adopt,  alter,  or  amend  the 
edicts  and  laws  of  such  association  and  absolutely  control  the 
government  of  the  same,  such  governing  body  is  not  a  repre- 
sentative body,  and  an  association  so  constituted  and  governed 
cannot  be  said  to  have  a  representative  form  of  government. 

By-Law — Suicide — Forfeiture: 

At  the  time  the  insured  became  a  member  of  the  society* 
there  was  no  by-law  stipulating  a  forfeiture  for  suicide,  nor  did 
the  policy  provide  against  such  death.  Later  a  by-law  was 
enacted  by  the  executive  castle  of  the  society,  but,  because  of  the 
fact  that  this  castle  was  not  a  representative  body,  the  by-law 
was  void.  The  member  committed  suicide  and  the  society  re- 
fused pasrment  because  of  this.  Heldf  That  suicide  will  not  de- 
feat a  recovery  upon  a  benefit  certificate  in  a  fraternal  beneficiary 
association  unless  such  certificate,  together  with  the  lawfully 
enacted  laws  and  edicts  of  such  associations,  so  provide  in  ex- 
press  terms. 

[Judgment  for  beneficiary  below.    Here  affirmed  afirainst  society.] 
Briggs  V.  Royal  Highlanders  (Neb.  S.  C.) : 

122  Northwestern  Reporter  (July  31,  1909),  69. 

By-Law — Membership  in  Other  Societies — Waiver: 

Under  the  terms  of  the  by-laws  no  member  of  the  St.  Adel- 
bert's  Aid  Society  can  be  a  member  of  any  society  that  is  not 
approved  by  the  Roman  Catholic  Church.  The  member,  herein, 
with  others,  belonged  to  another  society.  The  Aid  Society  made 
an  effort  to  have  all  its  members  leave  the  other  society,  and  be- 
cause the  member,  herein,  refused  to  do  so,  the  Aid  Society  re- 
fused to  accept  dues  and  assessments  from  him.  Six  months 
later,  however,  he  was  notified  of  his  reinstatement,  whereupon 
he  paid  his  dues  for  the  time  he  was  suspended,  and  continued  in 
good  standing  as  a  member.  The  member  became  ill  and  re- 
mained so  for  63  weeks;  the  society  paid  him  sick  benefits  for  six 
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weeks,  but  refused  to  pay  for  benefits  for  the  remaining  period  of 
his  illness  because  of  the  breach  of  the  by-law  in  question.  Held, 
That  by  accepting  dues  with  knowledge  that  its  member  belonged 
to  the  other  society  was  a  waiver  of  the  by-law. 

[Judgment  for  beneficiary  below.    Here  affirmed  against  society.] 
Dorff  V.  St.  Adelbert's  Aid  Society  (Mich.  S.  C.) : 

122  Northwestern  Reporter  (July  31.  1909),  82. 

Action  on  Benefit  Certificate — interpleader^— Nature  of  Proceed- 
ings: 

Where,  in  an  action  on  a  benefit  certidcate.  the  insurance 
company  shows  that  the  beneficiary  has  been  changed,  and  ten- 
ders the  money  into  court,  and  the  new  beneficiary  interpleads 
for  the  fund,  and  takes  the  affirmative  of  the  issue,  the  proceed- 
ing is  one  in  equity. 

Change  of  Beneficiary — Undue  influence— Evidence  Considered: 

The  insured  lived  happily  with  his  wife  and  adopted  children 
in  Missouri.  He  became  ill  there  with  Bright's  disease  and 
moved  with  his  family  to  California,  where  they  were  later  joined 
by  a  sister  and  brother  of  the  insured.  Soon  after  the  arrival  of 
the  sister  and  brother,  the  insured's  affections  for  his  family  be- 
came changed  because  of  the  influence  of  the  brother.  During 
the  last  days  of  insured's  life,  this  brother  occupied  a  very  close 
and  confidential  relation  to  insured.  Under  these  conditions,  the 
benefit  certificate,  which  he  had  carried  for  twelve  years,  and 
which  for  that  time  was  payable  to  his  wife  as  beneficiary,  was 
changed  and  made  payable  to  the  brother.  There  was  testimony 
both  pro  and  con,  as  to  the  genuineness  of  the  signature  to  the 
application  for  such  change.  A  will  had  also  been  made  during 
the  time  the  brother  was  with  insured.  By  its  terms,  all  of  the 
property  was  given  to  the  brother.  In  trust  for  the  wife  during 
her  life,  and  at  her  death  to  go  to  his  nearest  relations.  There 
was  evidence  to  the  effect  that  the  will  had  been  drafted  from 
notes  written  in  the  hand  of  the  brother.  Held,  That  the  finding 
of  the  Jury  that  the  change  of  beneficiary  was  made  when  the  in- 
sured was  not  in  possession  of  his  mental  faculties,  and  was  pro- 
cured through  undue  influence  of  the  brother,  was  sustained  by 
the  evidence. 
Same — Death  of  Insured — Witnesses: 

Under  Rev.  St.  Mo.  1899,  Sec.  4652  (Ann.  St  1906,  p.  2520), 
providing  that,  where  one  of  the  original  parties  to  a  contract  or 
cause  of  action  is  dead,  the  other  party  is  not  a  competent  wit- 
ness, a  person  named  as  a  beneflciary  in  an  Instrument  changing 
beneficiaries,  purported  to  be  executed  by  insured,  is  not  a  com- 
petent witness  in  a  suit  involving  the  validity  of  such  instrument. 

[Judgment  for  original  beneflciary  below.    Here  affirmed  against 

new  beneflclaryj 
Blood  V.  Sovereign  Camp  W.  O.  W.  et  al.  (St.  Louis  C.  A.) : 
120  Southwestern  Reporter  (August  4,  1909),  700. 

Policy — Construction — indorsements: 

The  indorsement  on  the  back  of  a  certificate  of  membership 
and  policy  of  insurance  must  be  construed  with  the  face  of  the 
certificate. 
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Attetsment  Insurance — Non-Forfeiture  Law — Exemption: 

A  life  insurance  corporation  incorporated  as  an  assessment 
company  under  Code  Iowa,  Sec.  1784,  etc.,  authorizing  the  organ- 
ization of  assessment  life  associations,  issuing  certificates  of 
membership  stipulating  that  the  beneficiary  on  the  death  of  the 
member  shall  be  entitled  to  a  sum  equaling  2  per  cent  of  the  ag- 
gregate amount  of  the  guaranty  fund,  not  in  excess  of  a  specified 
sum,  that  the  benefits  due  from  the  association  are  in  the  main 
provided  for  by  assessments  on  certificate  holders,  and  levying 
assessments  on  certificate  holders,  does  business  on  the  assess- 
ment plan,  and  a  certificate  is  not  subject  to  the  non-forfeiture 
provisions  of  Rev.  St.  Mo.  1899,  Sec.  7897  (Ann.  St  1906,  p.  3752) 
by  reason  of  Sec.  7910  Rev.  St  Mo.  1899,  which  exempts  assess- 
ment companies  from  requirements  of  the  general  insurance  laws. 

Foreign  Company — Contracts-Statutes: 

Where  a  foreign  corporation  undertakes  to  do  business  in  the 
state,  it  must  conform  to  the  laws  of  the  state,  and  it  cannot  with- 
draw itself  from  the  operation  of  such  laws  by  the  insertion  of 
clauses  in  its  contracts  contrary  to  the  provisions  of  the  laws. 

Same — Same— Scope  of  Powers: 

Where  a  foreign  corporation  is  authorized  to  do  business  in 
the  state,  it  carries  with  it  its  charter  and  the  law  of  its  incor- 
poration, and  persons  dealing  with  it  are  bound  to  take  notice  of 
the  provisions  controlling  its  affairs,  and  defining  the  scope  of  the 
powers  of  its  officers  and  of  the  business  in  which  it  can  engage. 

Assessment  Company — By-Laws — Presumption : 

The  members  of  an  assessment  insurance  company  are  con- 
clusively presumed  to  know  its  laws  and  rules. 

Same — Contracts— Vaiidity: 

A  corporation  organized  as  an  assessment  life  insurance 
company  under  Code  Iowa,  Sec.  1784,  etc.,  authorizing  the  organ- 
ization of  assessment  life  insurance  associations,  has  no  power 
to  transact  the  business  of  life  insurance  on  any  other  plan,  and  a 
policy  on  any  other  plan  is  void  as  ultra  vires. 

Foreign  Company — Certificate  of   Insurance   Commissioner^— Ef- 
fect: 

The  certificate  of  the  superintendent  of  the  insurance  depart- 
ment permitting  a  foreign  corporation  to  transact  life  insurance 
business  in  the  state  on  the  asessment  plan  only  is  not  conclusive 
on  the  courts  in  determining  the  character  of  the  business  carried 
on  by  the  corporation,  but  the  construction  placed  on  the  business 
by  the  executive  officers  of  the  state  is  entitled  to  weight  in  the 
interpretation  of  the  law. 

Sa  me— Powers — Contracts— Val  idity : 

A  foreign  insurance  company  procuring  from  the  superin- 
tendent of  the  insurance  department  of  the  state  a  certificate 
authorizing  it  to  do  business  of  life  insurance  in  the  state  on  the 
assessment  plan  alone  is  confined  to  that  plan  of  business,  and, 
where  it  undertakes  to  do  life  insurance  on  any  other  plan,  it 
proceeds  without  authority,  and  its  contracts  are  not  enforceable. 
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Policy — Forfeitures — Non-Payment  of  Premium: 

Under  the  certificate  of  membership  issued  by  a  foreign  as- 
sessment insurance  company,  stipulating  that,  on  the  failure  of 
the  member  to  make  any  payment  due  to  the  corporation  in  enu- 
merated months  of  each  year,  his  membership  shall  thereon 
cease,  the  non-payment  of  an  assessment  payable  in  one  of  such 
months  operates  as  a  forfeiture  of  the  rights  of  membership,  pro- 
vided the  membership  is  forfeited  lawfully  and  without  fraud, 
and  in  accordance  with  the  provisions  of  the  laws  of  the  company. 

Same — Same— Remedies  of  Member: 

Where  the  membership  in  an  assessment  life  insurance  com- 
pany is  unlawfully  and  fraudulently  forfeited  by  the  company,  the 
forfeiture  is  ineffective,  and  the  member,  if  alive,  is  entitled  to 
reinstatement,  and,  in  case  of  his  death,  his  beneficiary  under  the 
membership  certificate  may  recover  the  amount  due  thereunder, 
but  the  member  cannot  recover  the  amount  of  the  certificate  on 
the  ground  that  the  company  violated  the  contract,  and  that,  by 
reason  of  age  and  health,  the  member  could  not  procure  rein- 
surance. 

Same — Same — Enforcement: 

Where  parties  to  a  life  insurance  contract  stipulate  for  for- 
feitures, the  courts  must  sustain  forfeitures  and  enforce  the  con- 
tract, in  the  absence  of  fraud  or  misrepresentation. 

Same— -Same— Wa  I  ver : 

That  an  assessment  life  insurance  company  issuing  policies 
stipulating  for  forfeitures  for  non-payment  of  dues  waived  the 
right  of  forfeiture  in  some  cases  does  not  estop  it  from  exercising 
the  right  in  another  case. 

Same — Same — Non-Payment  of  Premium: 

A  life  assessment  insurance  company  issued  certificates  stip- 
ulating for  forfeiture  of  membership  for  non-payment  of  dues  in 
designated  months,  but  provided  for  reinstatement  on  specified 
conditions.  A  member  failed  to  pay  dues,  and  his  membership 
was  forfeited.  He  applied  for  reinstatement,  but  the  company 
declined  to  accept  the  health  certificate  furnished  as  satisfactory. 
Heldf  That  the  company  acted  within  its  rights  and  the  rights  of 
the  member  were  terminated. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 
Smoot  y.  Bankers'  Life  Assn.  (St  Louis  C.  A.) : 

120  Southwestern  Reporter  (August  4,  1909),  719. 

By-Laws — Non-Payment  of  Assessments — Forfeiture: 

A  member  of  a  fraternal  benefit  association  mailed  the 
amount  of  an  overdue  assessment  and  dues  to  the  financier  of  his 
lodge,  which  was  received  by  that  ofllcer  four  days  afterwards, 
who  made  his  report  thereof,  as  required  by  the  by-laws,  to  the 
lodge  at  its  next  meeting,  which  was  held  three  days  after  the 
financier  received  the  remittance.  Two  days  before  this  meeting 
the  member  died,  and  upon  the  order  of  the  lodge  to  return  the 
money  the  financier  tendered  it  to  the  mother  of  the  beneficiaries 
(both  being  minors),  and  upon  her  refusal  left  it  with  one  of 
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them,  no  guardian  having  been  appointed.  The  by-laws  provided 
that,  upon  failure  to  pay  an  assessment  when  due,  the  certificate 
of  the  member  so  in  default  should  stand  suspended  without  any 
action  of  the  lodge  or  its  officers,  and  that,  upon  such  suspension, 
the  beneficiaries  should  lose  all  right  to  participate  in  the  bene- 
ficiary fund.  An  affirmative  vote  of  the  lodge  was  one  of  the  con- 
ditions of  reinstatement.  Held,  That  the  association  is  not  liable 
to  the  beneficiaries  under  such  suspended  certificate,  where  the 
conditions  of  forfeiture  are  not  waived. 

Same — Rule  of  Construction: 

The  rule  requiring  a  liberal  interpretation  of  the  by-laws  of 
such  an  order  in  favor  of  the  beneficiary  does  not  require  or  per- 
mit a  strained  construction  or  interpretation  of  language  at  vari- 
ance with  its  obvious  meaning. 

[Judgrment  for  beneflciaries  below.     Here  reversed  in  favor  of 
society.] 

Grand  Lodge  A.  O.  U.  W.  of  Kansas  v.  Crandall  et  al.  (Kan. 
S.  C.) : 

102  Pacific  Reporter  (Augrust  9,  1909),  843. 

Action  against      Reinsurer — Refusal    to    Produce    Agreementa— 

Evidence: 

Where  reinsuring  society  refused  to  produce  the  articles  be- 
tween it  and  the  insolvent  company  whose  risks  it  assumed,  after 
notice  to  produce,  and  an  order  of  the  trial  court  to  produce, 
copies  of  the  agreement  were  admissible. 

Same— Extent  of  Liability: 

The  certificate  was  issued  by  the  National  Alliance  Aid. 
Later  this  society  was  succeeded  by  the  National  Aid  Associa- 
tion. The  officers  of  the  former  continued  as  officers  of  the  new 
association  and  the  members  of  the  former  were  treated  as  mem- 
bers of  the  latter.  Held,  That  the  successor  will  be  held  liable  to 
the  same  extent  that  the  association  issuing  the  certificate  would 
have  been  had  it  continued  in  business. 

Same — Same — ^Trust  Fund: 

A  fraternal  order  approved  proofs  furnished  upon  the  death 
of  a  benefit  certificate  holder,  made  and  collected  an  assessment 
for  a  fund  to  pay  the  same  in  full,  and  ordered  its  secretary  and 
treasurer  to  pay  the  claim,  who  did  pay  a  part  thereof.  The  re- 
mainder of  the  amount  so  collected  was  intermingled  with  other 
funds,  but  having  on  hand  money  sufficient  to  complete  the  pay- 
ment set  it  apart  and  reserved  it  in  the  hands  of  its  secretary 
and  treasurer  for  that  purpose.  Becoming  embarrassed,  the  as- 
sociation entered  into  an  agreement  with  another  of  like  nature 
which  thereby  succeeded  to  its  business,  property,  and  effects,  to 
which  successor  the  secretary  and  treasurer  paid  the  fund  so  re- 
served upon  the  express  agreement  and  promise  that  such  suc- 
cessor should  apply  the  fund  to  the  purpose  for  which  it  had  been 
so  reserved.  This  application  was  not  made,  the  balance  due 
upon  the  certificate  has  not  been  paid,  and  the  association  which 
issued  it  is  insolvent.  Held*  That  the  fund  so  set  apart  and  re- 
served was  impressed  with  a  trust  for  the  payment  of  this  claim, 
and  that  the  officer  so  parting  with  it,  and  the  company  so  receiv- 


Digitized  by 


Google 


1009.]  ASSESSMENT  ORDERS  AND  ASSOCIATIONS.  269 

ing  it,  are  liable  to  the  claimant  for  the  amount  due  upon  the  cer- 
tificate. 

[Judgment  for  plaintiff  below.     Here  affirmed  afirainst  society.] 

Cooley  et  al.  v.  Gilliam  (Kan.  S.  C.) : 

120  Pacific  Reporter  (August  16.  1909),  1091. 

Libel  and  Slander— Conduct  of  OfTicers  and  Members — Privileged 

Communicationt: 

Communications,  otherwise  actionable,  are  privileged  where 
made  by  a  voluntary  society  in  the  course  of  an  investigation  of 
the  conduct  or  character  of  an  officer  or  member,  since  the  mem- 
ber by  accepting  membership  voluntarily  submits  himself  to  the 
jurisdiction  of  the  society  so  long  as  it  acts  within  its  authority. 

Same— Same — Same: 

An  agent  of  a  fraternal  beneficiary  association  employed  to 
solicit  business,  take  applications  and  collect  money,  collected 
money  which  he  failed  to  remit  to  the  association  as  required 
by  the  contract  of  employment.  The  agent  threatened  to  sue 
the  association,  and  to  take,  on  leaving  the  employment,  a  large 
number  of  members  thereof.  Thereafter  the  association  notified 
members  that  the  agent  had  been  discharged  and  that  he  had 
collected  money  which  he  had  not  remitted,  and  advising  the 
members  to  remit  to  a  person  named  or  to  the  association.  The 
association  had  examined  into  the  affairs  of  the  agent.  Held, 
That  the  communication  was  a  qualified  privileged  one. 

[Judgrment  for  agent  below.    Here  reversed  In  favor  of  society.] 
Holmes  v.  Royal  Fraternal  Union  (Mo.  S.  C.) : 

121  Northwestern  Reporter  (August  18,  1909),  100. 

Policy — By-Laws — Forfeiture— Waiver : 

The  policy  provided  that  it  should  be  forfeited  either  for  non- 
payment of  assessments  or  for  non-payment  of  annual  dues.  The 
by-laws  of  the  company  provided:  "In  no  event  shall  a  receipt 
from  a  local  secretary  and  treasurer  (of  a  county  association) 
to  a  delinquent  member  for  money  received  or  remitted  revive 
any  policy."  It  was  undisputed  that  the  insured  had  failed  to 
pay  two  assessments  (the  seventh  and  eighth)  and  also  his  an- 
nual dues  for  one  year,  and  that  these  were  unpaid  at  the  time 
of  his  death.  The  insured,  however,  at  the  request  of  the 
local  secretary  and  treasurer,  subsequently,  while  sick,  paid  the 
ninth  assessment.  The  home  company  had  no  knowledge  of  this 
payment.  It  was  deposited  in  the  bank  by  the  local  secretary 
and  treasurer,  to  the  order  of  the  insurance  company,  and  was 
not  tendered  to  the  assured  until  after  the  commencement  of 
the  suit.  The  assured  claims  that  this  amounted  to  a  waiver  of 
the  forfeiture  of  the  policy.  Held,  That  although  the  evidence 
would  have  authorized  the  inference  that  the  forfeiture  arising 
from  the  non-payment  of  assessments  had  been  waived  by  the 
Insurance  company,  a  verdict  In  favor  of  the  beneficiary  was  not 
demanded,  inasmuch  as  there  is  no  evidence  to  show  that  the 
company  waived  the  forfeiture  arising  from  the  non-payment  of 
the  annual  dues. 

[Judgrment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Turner  et  al.  v.  Mutual  Life  Industrial  Assn.  (Ga.  C.  A.) : 

65  Southwestern  Reporter  (August  21,  1909),  255. 
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Certificate— "Policy     of     Insurance**— Statute— Will— Rights     of 
Creditors: 

Testator  died  leaving  one  child  and  five  stepchildren.  His 
wife  predeceased  him,  leaving  a  will  bequeathing  all  her  estate 
to  her  husband.  A  policy  of  insurance  in  the  Woodmen  of  the 
World  was  made  payable  to  his  wife  or  those  legally  entitled  to 
receive  same.  A  certificate  in  a  benefit  society  was  also  pay- 
able to  his  wife.  Testator  devised  all  his  estate  to  his  execu- 
tors to  be  invested  for  his  children.  Held,  That  the  Woodmen 
policy  became  part  of  the  husband's  estate,  both  under  the  Mani- 
toba Life  Insurance  Act  1902,  Ch.  83,  Sec.  28,  and  under  her  will, 
and  being  part  of  the  general  estate  of  the  testator,  is  available 
for  creditors.  As  to  the  other  certificate,  it  is  not  subject  to 
the  Life  Insurance  Act,  and  the  proceeds  must  go  to  the  chil- 
dren under  Sec.  91  of  the  Society's  articles. 
Re  Drysdale: 

10  W.  L.  R..  642; 

29  Canadian  Law  Times  (September,  1909),  872. 

Railroad    Relief    Fund  —  Workmen's    Compensation    Act  — Cer- 
tification: 

The  employe  had  become  a  member  of  a  scheme  of  compen- 
sation, which  had  been  certified  by  the  Registrar  of  Friendly 
Societies,  as  required  by  Sec.  3  of  the  Workmen's  Compensation 
Act,  1897  (60  and  61  Vict.  C,  37),  as  being,  on  the  whole,  not 
less  favorable  to  the  general  body  of  workmen  than  the  provi- 
sions of  the  act.  This  act  was  repealed  by  the  Workmen's  C!om- 
pensation  Act,  1906  (6  Edw.  7,  c.  58),  Sec.  15  of  which  provides 
that  if  such  schemes  as  existed  under  the  Act  of  1897  were 
re-certified  under  this  act,  they  would  have  the  same  effect 
as  if  a  scheme  made  under  this  act;  but  that  if  not  so  re-certified 
before  the  expiration  of  six  months  from  the  commencement  of 
the  Act  of  1906,  the  certificate  shall  be  revoked.  Held,  That  a 
scheme  of  compensation  certified  under  the  Act  of  1897  cannot, 
unless  re-certified  under  the  Act  of  1906,  apply  to  an  accident 
happening  after  the  commencement  of  the  Act  of  1906,  though 
within  the  six  months  at  the  end  of  which  the  scheme  is  declared 
to  be  revoked  by  Sec.  15. 

Same — Same — Same : 

A  scheme  providing  a  fund  for  the  compensation  of  the  ser- 
vants of  a  railway  company  provided  that  the  fund  should  be 
managed  by  a  committee  thereby  constituted  according  to  rules 
(not  inconsistent  with  the  terms  of  this  scheme)  to  be  framed 
from  time  to  time  by  the  committee.  Rules  had  been  framed 
containing  a  contract  by  the  workmen  that  the  act  should  not 
apply,  and  other  provisions  held  by  the  C!ourt  not  to  be  in  accord- 
ance with  the  scheme.  The  scheme  was  certified,  but  the  rules 
were  not.  Held*  That  there  was  no  properly  certified  scheme 
excluding  the  act. 

[Judgment  for  insured  below.    Here  affirmed  against  society.] 
Moss  V.  Great  Eastern  Ry.  Co.  (Eng.  C.  A.) : 

[1909]    2    KIngr*s   Bench    (The   Law   Reports,   July   1, 
1909),  274. 
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Suicide— Insanity — Materiality: 

The  question  of  sanity  or  insanity  of  a  deceased  member  of 
a  mutual  benefit  society  is  of  material  weight  in  determining 
whether  he  committed  suicide  so  as  to  defeat  a  recovery  on  the 
certificate  void  on  the  member  committing  suicide,  sane  or 
insane. 

Insanity — Question  for  Jury: 

On  behalf  of  the  society,  testimony  was  given  to  the  effect 
that  the  insured  had  suffered  from  stomach  trouble  previous  to 
his  death;  that  he  had  lost  about  ten  pounds  in  weight;  that  he 
was  depressed  in  spirits,  pale,  and  nervous,  and  expressed  a 
feeling  of  discouragement  over  the  prospects  of  recovery  from 
his  illness  and  worried  about  his  doctor  bills  and  insurance  as* 
sessments.  One  witness  testified  that  in  his  opinion  deceased 
was  mentally  unbalanced  several  weeks  before  his  death.  Expert 
witnesses  for  the  society  also  testified  that  the  stomach  trouble 
which  deceased  was  suffering  tends  to  bring  about  a  condition  of 
nervous  prostration,  under  the  infiuence  of  which  the  patient 
often  commits  suicide;  that  in  a  majority  of  suicides  by  the  use 
of  firearms  the  fatal  wound  is  made  in  the  temple  as  in  this  in- 
stance. To  rebut  this  showing  the  beneficiary  offered  evidence 
tending  to  show  that,  while  the  deceased  was  the  subject  of 
some  chronic  ailment  of  the  stomach,  he  was  not  seriously  ill; 
that  he  was  little  if  any  reduced  in  fiesh;  that  during  the  last 
eight  weeks  of  his  life  while  taking  medical  treatment  he  was 
not  confined  to  his  house;  that  during  that  period  he  attended 
a  lodge  meeting,  taking  part  in  the  discussions  had  among  the 
members;  that  he  was  down  town  after  Christmas;  that  he  was 
not  in  debt;  carried  a  bank  account  up  to  the  date  of  his  death, 
and  had  no  domestic  trouble;  that  he  was  fond  of  music,  and  was 
taking  vocal  lessons  and  practicing  up  to  the  last;  that  there  was 
no  visible  change  in  his  manner,  deportment,  or  facial  expres- 
sion; that  he  was  jovial  and  lively  and  ate  a  good  breakfast  on 
the  morning  of  his  death.  Held,  That  whether  or  not  the  in- 
sured were  insane  was  a  question  for  the  jury. 

Same — Presumption — Burden  of  Proof: 

The  law  presumes  every  person  sane,  and  casts  the  burden 
of  establishing  insanity  on  the  one  asserting  Its  existence. 

Suicide — Presumption : 

In  the  absence  of  direct  proof  of  the  manner  of  death,  the 
law  where  the  circumstances  leave  room  for  doubt  presumes 
that  death  was  accidental,  or  from  natural  causes. 

Same-Question  for  Jury: 

The  proof,  on  behalf  of  the  beneficiary,  showed  that  the  home 
life  of  the  insured  was  pleasant;  that  his  health  was  not  bad, 
although  he  suffered  from  a  chronic  stomach  trouble;  that  he 
was  little,  if  any,  reduced  in  fiesh;  that  although  taking  medical 
treatment,  he  was  not  confined  to  his  home,  that  he  was  not  In 
debt,  but  had  money  in  bank  at  the  time  of  his  death;  that  he 
was  jovial  and  lively  and  on  the  morning  of  his  death  had 
eaten  a  substantial  breakfast;  that  the  rifle,  which  caused  his 
death,  and  which  was  usually  unloaded,  had  been  loaded  by 
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the  insured's  brother-in-law  several  days  before  and  had  been 
left  so,  unintentionally;  that  there  was  no  powder  bums  on  the 
temple  where  the  bullet  struck  him.  To  rebut  this  proof,  it 
was  shown  that  he  had  suffered  from  stomach  trouble  and  Uiat 
such  trouble  is  often  conducive  to  nervous  prostration  and  sui- 
cide; that  there  had  been  a  recent  change  in  his  mental  and 
physical  condition;  that  he  was  found  dead  in  the  home  of  his 
sister  with  a  bullet* wound  in  his  temple  and  the  rifle  from  which 
the  bullet  had  been  fired  was  lying  beside  him  when  he  was 
discovered.  Held,  That  whether  or  not  the  insured  had  com- 
mitted suicide  was  a  question  for  the  Jury. 

Same— Instruction — ^Validity: 

An  instruction  in  an  action  on  a  mutual  benefit  certificate, 
void  on  the  suicide  of  the  member,  which  recites  certain  facts 
which  society  sought  to  establish,  and  charged  that,  if  they  were 
found  to  be  proved  and  to  be  consistent  only  with  the  theory  of 
suicide,  a  verdict  should  be  returned  accordingly,  was  not  ob- 
jectionable as  requiring  the  jury  to  find  that  each  and  all  of  the 
alleged  facts  had  been  established  before  the  conclusion  of 
suicide  was  justified,  where  it  was  evident  that  the  court  was 
speaking  distributively  as  well  as  collectively. 

Sa  me — 8a  me — 8a  me : 

The  practice  of  embodying  in  an  instruction  a  recitation  of 
facts  on  which  a  party  relies  is  not  to  be  encouraged  because  of 
a  tendency  to  thereby  unduly  magnify  the  importance  of  the 
matters  suggested  for  specific  mention. 

[Judgment   for  beneficiary   below.     Here   affirmed   against   so- 
ciety.] 

Van  Norman  v.  Modern  Brotherhood  of  America   (Iowa 
S.  C.) : 

121  Northwestern  Reporter  (July  23.  1909).  1080. 


Complaint — Time  of  Death — Materiality: 

The  complaint  avers  that  the  insured  died  on  the  29th  day 
of  October.  1904.  whereas  the  proof  showed  that  he  died  on  the 
29th  day  of  September,  1904,  and  the  policy  was  only  issued  on 
the  4th  day  of  October,  1904,  five  days  after  the  death  of  the 
insured.  Held,  That  the  death  of  the  insured  and  the  fact  that 
he  died  during  the  life  of  the  policy  are  material  averments'  in 
the  complaint  and  although  these  facts  need  not  be  proven  ex- 
actly as  alleged,  yet  it  was  necessary  that  the  death  occur  dur- 
ing the  life  of  the  policy  sued  on.  Therefore  there  was  an  entire 
failure  of  proof  as  to  this  material  averment 

Same — Ownership  of  Policy — Proof: 

The  complaint  alleged  that  the  policy  sued  on  was  the  prop- 
erty of  the  beneficiary.  The  proof  showed  that  insured  had  died 
before  it  was  delivered.  Held,  That  if  the  policy  had  been  issued 
in  the  lifetime  of  the  insured,  probably  this  averment  would  have 
been  proved;  but  the  mere  issuing  or  signing  of  a  policy,  after 
the  death  of  insured,  without  more,  would  not  constitute  it  the 
property  of  the  beneficiary  though  she  were  named  as  the  bene- 
ficiary therein. 
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Policy — Delivery— Completion  of  Contract: 

The  proof  showed  that  the  policy  was  not  issued  until  five 
days  after  the  death  of  insured,  and  that  it  was  never  delivered. 
Held,  That  no  recovery  could  be  had  on  a  benefit  certificate  which 
was  never  delivered,  either  actually  or  constructively,  and  which 
was  not  in  fact  issued  until  after  the  death  of  insured. 

[Judfirment  for  society  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Alexander  v.  Woodmen  of  the  World  (Ala.  S.  C.) : 

49  Southern  Reporter   (July  24,  1909),  888. 

Payment  of  Dues — Forfeiture— Estoppel: 

Insured's  dues  for  January  were  sent  by  mail,  as  was  the 
custom  of  absent  members,  and  the  letter  was  taken  to  the 
house  of  the  financier  of  the  subordinate  lodge.  The  house  was 
found  locked,  and  the  letter  was  taken  back  to  the  postoffice,  and 
notice  sent  to  the  financier,  who  did  not  call  for  it  until  January 
15.  In  the  preceding  month  of  December  insured  had  been  trans- 
ferred to  another  lodge,  which  thereafter  refused  his  dues  be- 
cause it  had  not  accepted  the  transfer,  and  the  transferring  lodge 
thereafter  refused  his  dues  because  of  his  alleged  delinquency. 
Heldf  That  the  default  was  due  to  the  negligence  of  the  local 
officer,  and  the  company  could  not  avail  itself  thereof  to  evade 
payment  under  the  certificate. 

Expulsion— Illegality— Waiver: 

Insured  sent  his  dues  by  mail  to  the  C.  lodge,  of  which  he 
had  been  a  member,  but  they  were  not  received  because  of  the 
absence  of  the  local  officer.  In  the  preceding  month  insured 
transferred  to  the  M.  lodge.  The  C.  lodge  refused  his  dues  be- 
cause of  his  alleged  delinquency,  and  the  M.  lodge  refused  them 
because  it  had  not  accepted  the  transfer.  The  officer  of  the 
C.  lodge  told  him  that  a  mistake  had  been  made  in  suspending 
him,  and  that  he  thought  the  lodge  would  readmit  him,  and  he 
filled  out  and  returned  a  blank  given  him  for  readmission.  He 
was  notified  to  attend  the  C.  lodge  on  a  certain  date,  but  the 
reason  therefor  was  not  stated,  and  his  work  carried  him  to  a 
distant  city  on  the  date  mentioned.  Afterwards  be  attempted  to 
Join  another  lodge,  but  was  rejected  for  physical  disqualification, 
and  he  wrote  a  letter  requesting  that  the  dues  which  had  been 
received  after  his  expulsion  be  refunded.  Held*  That  he  did 
not  know  what  his  rights  were,  and  was  pursuing  such  course 
as  he  was  advised  was  proper  for  the  restoration  of  his  rights,  he 
had  not  waived  the  illegality  of  his  expulsion. 

Sane — Same — Same — Question  for  Jury: 

Where  the  question,  whether  a  member  of  an  insurance  order 
had  waived  the  illegality  of  his  expulsion,  depended  on  parol 
evidence  of  facts  and  circumstances  it  should  be  determined  by 
the  Jury. 

Conditions  Precedent— Denial  of  Liability — ^Waiver: 

Where  a  mutual  benefit  insurance  society  denied  its  liability, 
disallowed  the  claim,  and  refused  appeal  to  the  beneficiary  board, 
insured  had  a  right  to  bring  suit,  and  the  society  was  estopped 
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to  rely  on  the  provisions  of  the  constitution  relating  to  appeaU 
or  to  proofs  of  loss. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 

Dague  V.  Grand  Lodge  Brotherhood  of  Railroad  Train- 
men (Md.  C.  A.) : 

78  Atlantic  Reporter  (August  26,  1909),  786. 

Contract — Component  Parts: 

The  application  for  membership  in  a  fraternal  benefit  society^ 
and  the  certificate  issued,  form  the  contract 

Same — Lex  Loci — Domicile  of  Company: 

A  member  of  a  foreign  fraternal  benefit  society  is  bound 
by  the  laws  of  the  State  where  the  society  is  domiciled,  the 
certificate  being  there  issued,  so  far  as  his  contractual  relation 
with  the  society  is  concerned,  though  the  certificate  is  delivered 
in  Connecticut 

Beneficiary — Statute — "Relative" : 

Rev.  Laws  Mass.  1902,  Oh.  119,  Sec.  6,  provides  that  a  frater- 
nal death  benefit  shall  be  payable  only  to  the  husband,  wife,  etc., 
or  relative  of  the  member  named  in  the  certificate.  The  char- 
ter of  a  fraternal  benefit  society  declared  its  object  to  be  to 
establish  a  fund  from  which,  on  a  member's  death,  a  sum  not  ex- 
ceeding a  certain  amount  should  be  paid  to  his  family  or  a  rela- 
tive, and  its  constitution  declared  its  object  to  be  to  create  a 
fund  from  which  a  sum  not  exceeding  a  certain  amount  should  be 
paid  to  the  husband,  wife,  or  relative  of  a  member.  Held*  That 
a  son-in-law  of  a  member  was  not  a  "relative"  of  such  member, 
and  could  not  be  named  as  a  beneficiary;  only  a  relative  by  blood 
being  intended  to  be  included  in  that  expression. 

Same— Improper  Designation — ^Validity  of  Contract: 

The  improper  designation  of  a  beneficiary  does  not  avoid 
the  contract  between  a  fraternal  benefit  society  and  its  member. 

Same— Same — Distribution  of  Proceeds: 

Where  no  beneficiary  of  a  benefit  certificate  has  been  desig- 
nated, or  the  designation  is  void,  the  classes  of  persons  fixed 
by  statute  who  may  be  named  as  beneficiaries  take,  unless  oth- 
erwise provided  by  statute  or  the  laws  of  the  society. 

Assessments — Payment  by  Beneficiary— Change  of  Beneficiary-^ 

Right  to  Recover: 

A  beneficiary  under  the  old  certificate  cannot  recover  the 
dues  and  assessments  paid  by  him  on  a  change  of  beneficiary  by 
the  member,  where,  under  the  laws  of  the  order  and  the  terms 
of  the  certificate,  the  member  could  at  any  time  cause  the 
old  certificate  to  be  canceled,  and  a  new  one  issued,  naming  a 
new  beneficiary. 

Same — Same — Same— Same— Statute : 

Under  Rev.  Laws  Mass.  1902,  Ch.  119,  Sec.  S,  prohibiting  anr 
contract  conditioned  on  an  agreement  that  the  person  to  whom 
a  fraternal  benefit  certificate  is  made  payable  shall  pay  the  dues 
and  assessments,  no  equity  to  a  lien  on  the  proceeds  of  a  cer* 
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tiflcate  can  exist  in  favor  of  a  person  who,  believing  himself  to 
be  properly  named  as  beneficiary,  paid  the  dues  and  assessments; 
such  payment  violating  the  spirit  of  the  law. 

[Judgment  for  wife  below.     Here  affirmed  in  favor  of  wife.] 
Supreme  Lodge  New  England  Order  of  Protection  v.  Hine 
et  aL  (Conn.  S.  C.  B.) : 

7S  AUantic  Reporter  (September  2,  1909),  791. 

Application— ^'Serious  lllnesa^ — Construction: 

The  term  "serious  illness,"  as  used  in  an  application  for  a 
life  insurance  policy,  means  such  an  illness  as  permanently  or 
materially  impairs,  or  is  likely  permanently  or  materially  to  im- 
pair, the  health  of  the  applicant. 

Same— Warranties — Forfeiture: 

An  applicant  for  a  life  insurance  policy  warranted  in  her 
application  that  her  answers  to  the  medical  examiner  on  the 
reverse  side  of  her  application  were  "true  and  accurate,"  and 
that  they  should  constitute  the  basis  for  the  covenant.  The 
policy  recited  that  it  was  executed  in  consideration  of  the  war- 
ranties made  in  the  application,  and  that  the  application  should 
be  made  a  part  of  the  covenant  Held,  That  the  answers  of 
the  insured  to  the  medical  examiner  were  her  warranties,  and 
that  a  false  statement  made  therein  by  her  rendered  the  policy 
void. 

Same — ^"Spitting  or  Coughing  of  Blood" — Construction: 

The  phrase  "spitting  or  coughing  of  blood,"  as  used  in  a 
question  propounded  by  a  medical  examiner  to  an  applicant  for  a 
life  insurance  policy,  as  to  whether  she  had  ever  had  "spitting  or 
coughing  of  blood,"  means  the  disorder  so  called,  whether  the 
blood  comes  from  the  limgs  or  from  the  stomach. 

[Judgment  for  beneficiary  below.     Here  reversed  in  favor  of 
company.] 

Eminent  Household   of  Columbian   Woodmen  y.   Prater 
(Okla.  S.  C.) : 

lOS  Pacific  Reporter  (September  6,  1909),  658. 

Benefit  Certificate— Wife  as  Beneficiary — Subsequent  Designation 
In  Will— Validity: 

By  a  benefit  certificate  the  insurance  was  made  payable  to 
the  wife  of  the  insured.  Subsequently,  by  will,  the  moneys  pay- 
able under  the  policy  were  given  to  the  mother  of  insured,  but  if 
she  predeceased  him  then  they  were  given  to  his  sisters.  Held, 
To  be  a  valid  gift  to  the  sisters. 
[Judgment  for  sisters.] 
Re  Canadian  Foresters  and  McHutchion: 

14  O.  W.  R..  251; 

29  Canadian  Law  Times  (September,  1909)*  872. 

I nttructlona— Intoxicating  Liquora— Wood  Alcohol: 

Where  the  evidence  shows  that  a  person's  death  resulted 
from  accidental  poisoning  by  drinking  wood  alcohol,  an  instruc- 
tion founded  on  the  theory  that  his  death  was  occasioned  by  the 
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intemperate  use  of  intoxicating  liquor  was  properly  rejected. 
Wood  alcohol  is  a  narcotic  poison,  not  an  intoxicating  liquor. 

Application — Acts  of  Agent — Liability  of  Company: 

The  deputy  head  consul  of  the  association  wrote  the  answers 
in  the  application,  knowing  at  the  time  that  they  were  false. 
The  company  seeks  to  avoid  liability  because  of  the  false  an- 
swers. Held,  That  the  business  of  insurance  companies  is  neces- 
sarilly  transacted  through  agents  and  they  are  presumed  to  know 
better  than  the  public  with  whom  they  deal  the  requirements  of 
their  companies.  Consequently  an  applicant  for  insurance  has  a 
right  to  depend  upon  the  superior  knowledge  of  the  agent,  and, 
in  the  absence  of  notice  of  limitations  upon  his  powers,  to  as- 
sume that  his  authority  is  commensurate  with  the  nature  of  the 
employment,  and,  in  good  faith,  to  act  upon  information  imparted 
by  the  agent  and  follow  his  instructions  in  all  matters  pertaining 
to  the  preparation  of  the  application. 

Same — Misrepresentation — Knowledge  of  Agent — Estoppel: 

If  the  agents  of  an  insurance  company,  while  acting  in  the 
line  of  their  respective  duties,  have  personal  knowledge  of  the 
falsity  of  statements  in  the  application  of  the  insured  as  to  his 
habits  in  the  use  of  intoxicating  liquors,  the  knowledge  of  the 
agents  affects  their  principal  with  notice,  and  the  latter  is 
estopped  to  assert  the  falsity  as  a  ground  for  avoiding  liability. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany. 1 

Modem  Woodmen  of  America  v.  Lawson  (Va.  S.  C.  A.) : 

3  Virginia  Appeals  (September  18.  1909).  527; 
65  Southeastern   (October  2.  1909).  509. 

Action  on  Policy— Complaint — Sufficiency: 

The  complaint  on  a  policy  alleged,  in  one  count,  that  the 
plaintiff  claimed  of  the  association  the  sum  of  $400  due  on  a 
policy,  whereby  the  association  on  January  1,  1902,  insured,  for 
one  year,  the  life  of  P,  who  died  on  April  10.  1905,  and  of  which 
the  association  had  notice.  The  count  further  alleged  that  the 
policy  was  the  property  of  the  plaintiff.  Another  count  alleged 
the  same  facts,  except  that  the  policy  is  alleged  to  have  been 
issued  on  January  1.  1905,  for  one  year.  Heldf  That  the  complaint 
was  demurrable  for  not  showing  that  P  died  within  the  term 
for  which  his  life  was  insured,  that  the  policy  was  in  force  at 
the  time  of  his  death,  that  it  was  payable  to  plaintiff,  and  that  he 
had  an  insurable  interest  in  the  life  of  P. 

Same — Same — Same— Statute : 

The  complaint  on  a  policy  alleged  in  one  count  that  the 
plaintiff  claimed  of  the  association  the  sum  of  $400  on  a  policy 
whereby  the  association  on  September  10,  1902,  insured  P  for 
the  term  of  his  natural  life;  that  P  died  on  April  10,  1905,  and 
of  which  death  the  association  had  notice;  and  that  the  policy  is 
the  property  of  the  plaintiff.  Another  count  alleged  that  the 
plaintiff  claimed  of  the  association  the  sum  of  $350  due  on  a 
policy  whereby  the  association,  on  September  10.  1905.  insured 
the  life  of  P,  and  promised  in  the  event  of  his  death  during  the 
third  year  of  the  policy  to  pay  to  the  plaintiff  the  sum  of  |350; 
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and  that  P  died  on  April  10»  1905,  of  which  death  the  association 
had  notice.  Held,  That  the  complaint  was  in  code  form  (Ala. 
Code  1907,  p.  1196,  form  12),  and  states  a  cause  of  action  as 
against  a  demurrer. 

Same — Same — Same:    - 

A  complaint  which  alleges  that  plaintiff  claims  of  the  asso- 
ciation a  specified  sum;  that  the  association  is  a  benevolent 
association  issuing  policies  on  the  lives  of  its  members;  that 
on  September  10,  1902,  the  association  issued  a  policy  on  the 
life  of  a  third  person,  who  was  at  that  time  a  member,  wherein 
it  agreed  to  pay  to  the  widow,  heirs,  or  legal  representatives  of 
the  third  person  a  specified  sum  in  case  of  his  death  during  the 
third  year  of  his  membership  or  thereafter;  that  the  third  per- 
son died  during  the  third  year  of  such  membership  or  there- 
after, on  April  10,  1905,  of  which  the  association  has  had  notice; 
that  plaintiff  is  the  son  of  the  third  person,  who  left  surviving 
him  no  other  children  or  widow;  that  he  left  no  will;  and  that 
no  administration  has  ever  been  granted  on  his  estate — states  a 
cause  of  action. 

[Juds^ent  for  association  below.    Here  reversed  against  asso- 
ciation.] 

Patterson  v.  Grand  Lodge,  K.  of  P.  (Ala.  S.  C.) : 

50  Southern  Reporter  (September  26,  1909),  877. 

Constitution   and    By-Laws — General    Manager — Employment  of 

Attorney — Liability  of  Company: 

The  constitution  and  by-laws  of  the  society  provided  that 
*'the  supreme  general  manager  shall  have  charge  of*  the  agency 
force,  shall  hire  and  appoint  all  agents,  and  attend  to  the  or- 
ganization of  the  different  lodges,  subject  to  the  approval  of  the 
board  of  trustees.''  R,  who  was  supreme  general  manager,  with- 
out the  knowledge  or  approval  of  the  board  of  trustees,  employed 
an  attorney  to  secure  control  of  a  New  York  corporation,  with 
power  from  that  State  to  issue  endowment  policies  to  its  mem- 
bers. Held,  That  R  had  no  authority  to  employ  the  attorney 
without  the  approval  of  the  society,  and  as  his  act  was  noj  war- 
ranted by  the  society,  it  was  not  liable  to  the  attorney  for  ser- 
vices rendered. 

Same — Same— Unauthorized  Acta — Estoppel: 

Where  the  general  manager  of  a  corporation  had  no  authority 
to  employ  an  attorney  to  perform  certain  legal  services  for  it, 
and  its  board  of  directors  repudiated  the  employment  on  acquir- 
ing knowledge  thereof  and  refused  the  results  of  the  services,  it 
was  not  estopped  to  deny  the  authority  of  its  general  manager  to 
bind  it. 

[Judgment  for  plaintifP  below,  166  Fed.,  372.     Here  reversed  in 

favor  of  society.] 
Red  Cross  Protective  Society  v.  Wayte  (U.  S.  C.  C.  A., 
3rd  Cir.) : 

171  Federal  Reporter  (September  30,  1909).  648. 

By-Lawa— Use  of  Morphine— Forfeiture: 

The  by-laws  of  the  society  provided  that  any  member  "who 
shall  use  intoxicants  or  opiates  or  other  narcotics  to  such  excess 
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as  to  endanger  his  health,  or  to  materially  affect  the  risk  upon 
his  life,  or  to  directly  or  indirectly  cause  his  death,  ♦  ♦  ♦  shall 
Ipso  facto  forfeit  all  claim  of  whatever  nature  which  he  or  Ms 
beneficiaries  might  otherwise  have  had  upon  the  Supreme  Court 
It  was  shown  that  the  member  had  become  addicted  to  the  use 
of  morphine,  and  had  twice,  during  the  life  of  the  policy,  been 
treated  in  an  institution  for  the  habit.  To  break  the  force  of 
this  testimony  it  was  shown  that  the  member  had  injured  his 
back;  that  he  suffered  great  pain,  and  that  he  took  the  mor- 
phine to  allay  the  pain.  This  injury  was  not  so  serious  as  to 
require  the  use  of  morphine  for  temporary  relief  or  to  prolong  his 
life.  Held,  That  the  proof  was  insufficient  to  sustain  a  finding 
that  insured  was  in  such  a  physical  condition  that  the  habitual 
use  of  morphine  was  necessary  to  prolong  his  life. 

Same — Remedies — Right  to  Sue: 

The  by-laws  provided  for  suspension  where  the  member  ac- 
quired any  habits  that  would  lessen  his  life  expectancy.  Another 
by-law  provided  that  the  remedies  of  the  society  should  be  ex- 
hausted before  suit  could  be  maintained.  The  member  was  sus- 
pended because  of  his  habits  by  the  executive  council,  and  did 
not  appeal  to  the  Supreme  Court  of  the  order,  as  he  could  have 
done.  Held,  That  where  a  member  of  a  mutual  benefit  company 
was  suspended  at  his  death,  and  his  beneficiary  had  not  appealed 
from  the  decision,  so  as  to  exhaust  her  remedy  within  the  order 
before  suing,  as  required  by  the  by-laws,  which  ipso  facto  for- 
feited all  benefits  in  such  case,  the  beneficiary  could  not  sue  on 
the  claim. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  society.] 
Conley  v.  Supreme  Court,  I.  O.  P.     (Mich.  S.  C): 

122  Northwestern  Reporter  (October  16,  1909),  567. 

Disappearance  of   Insured — Payment — indemnity    Bond — Consid- 
eration: 

Where  an  insured  person  has  been  absent  and  unheard  of 
for  more  than  seven  years  and  therefore  presumed  to  be  dead, 
but  subsequently  is  found  to  be  alive,  a  bond  given  by  the  bene- 
ficiary to  a  beneficial  society  in  consideration  of  the  payment  to 
her  of  the  insurance,  conditioned  upon  saving  the  society  harm- 
less in  case  the  insured  is  found  to  be  alive,  cannot  be  said  to 
have  been  given  without  consideration. 

Same — Same — Same — Rescission : 

In  a  suit  by  the  society  on  such  a  bond  to  recover  the  full 
amount  thereof,  it  appeared  that  when  the  bond  was  given  the 
insured  had  been  absent  and  unheard  of  for  seven  years,  the 
assessments  having  been  paid  by  the  beneficiary  in  the  mean- 
while. That  afterward  the  insured  had  been  found  alive,  but 
died  shortly  thereafter.  Held,  That  the  bond  was  executed  upon 
a  mutual  mistake  of  fact  which  entitled  the  beneficiary  to  a  re- 
scission thereof  and  that  plaintiff  could  recover  no  more  than  it 
actually  lost  by  the  transaction. 

[Judgment  against  society.] 

A.  O.  U.  W.v.  Mooney  (Allegheny  Com.  Pleas): 

67  Pittsburg  Legal  Journal  (October  30,  1909),  199. 
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Action  on  Certificato— Misnomer — Practice: 

The  defendant  was  designated  in  the  summons  as  "The 
Knights  of  Gideon  Mutual  Aid  Society,"  whereas  its  true  name 
was  "The  Supreme  Lodge,  Knights  of  Gideon  Mutual  Society." 
Held,  That  the  misnomer  was  not  ground  for  dismissal,  but  for 
plea  in  abatement,  when,  the  correct  name  being  given,  the  sum- 
mons and  pleadings  could  be  amended  to  conform. 

Conduct  of  Director — Liability  of  Society: 

The  conduct  of  a  director  of  a  fraternal  benefit  society  in 
the  line  of  his  duty,  although  a  ground  for  action  against  him, 
was  not  a  ground  for  action  against  the  society. 

Resolution    Accepting    Applicant    as    Member  —  Rescission  — 
Damages: 

The  action  of  a  fraternal  benefit  society  in  rescinding  its 
resolution  accepting  the  applicant  as  a  member,  before  a  cer- 
tificate of  membership  was  issued,  entitled  the  plaintiff  to  sue 
for  breach  of  contract. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Dunn  v.  Knights  of  Gideon  Mut.  Aid  Soc.  (N.  C.  S.  C.) : 
65  Southeastern  Reporter  (October  SO,  1909),  761. 


By-Laws — Construction— Occupation : 

The  by-laws,  provided  that  no  person  should  be  admitted  to 
membership  who  is  engaged  in  the  sale  of  intoxicating  liquors  as 
a  beverage,  and  stipulated  a  forfeiture  for  non-compliance.  Held, 
That  this  by-law  was  intended  to  prevent  members  not  already 
engaged  in  such  business  from  entering  the  same,  but  did  not 
apply  so  as  to  preclude  re-engagement  therein  by  one  tempo- 
rarily forced  to  abandon  his  saloon  business,  in  which  he  was 
engaged  at  the  time  the  by-law  was  adopted. 

Same— Amendments— When  not  Impairment  of  Contract: 

A  by-law  adopted  by  a  society  after  the  member  was  ad- 
mitted is  binding.  If  at  the  time  the  contract  was  made  such 
member  agreed  to  be  bound  by  by-laws  then  existing  and  such 
others  that  might  be  enacted. 
[Judgment  for  plain tlfT.] 
Grand  Lodge  A.  O.  U.  W.  v.  Oetzel: 
189  ni.  App.,  4. 

Assessments— Necessity— Burden  of  Proof: 

Where  the  power  to  make  an  assessment  depends  upon  the 
existing  necessity  therefor,  it  is  incumbent  upon  the  society,  in 
order  to  establish  the  validity  of  such  assessment,  to  show  by 
affirmative  proof  that  the  necessity  existed. 

nilnois  Commercial  Men's  Assn.  v.  Perrin: 

189  HI.  App.,  648. 
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By-Law8 — Beneficiary — Change  of  Designation: 

The  by-laws  authorized  the  member  to  change  the  designa- 
tion of  beneficiary  and  obtain  a  new  certificate,  but  did  not  re- 
quire that  such  change  of  designation  be  in  writing,  or  that  the 
original  certificate  be  surrendered.  The  member,  upon  the  death 
of  the  original  beneficiary,  authorized  another  to  surrender  the 
certificate  and  have  a  new  certificate  issued  to  himself.  The  old 
certificate  was  surrendered  and  a  new  one  made  out,  but  before 
its  delivery  to  the  new  beneficiary  the  member  died.  Held,  That 
the  change  was  complete  at  the  member's  death. 

Same — Same— Relative: 

One  who  married  a  sister  of  the  wife  of  the  member  is  a 
"relative"  within  the  meaning  of  the  by-laws  of  a  fraternal  ben- 
efit society. 

Same — Same— i  nvai id  Designation — Estoppei : 

Acceptance  of  assessments  until  after  the  death  of  the  mem- 
ber estops  the  society  from  resisting  payment  on  the  ground  that 
the  beneficiary  was  not  entitled  to  take  under  the  by-laws. 
[Judgment  for  plaintiff.] 

Tolson   V.   National   Provident  Union    (N.   Y.   S.   C,   Tr. 
Term) : 

118  New  York  Supplement  (January  11, 1900),  684; 
38  Insurance  Law  Journal  (February,  1909),  165. 

By-Law — Retroactive  Effect: 

After  the  insured  became  a  member  of  the  .society,  by-laws 
were  enacted  excluding  from  membership  persons  engaged  in 
certain  hazardous  occupations.  Held,  That  these  by-laws  were 
not  retroactive,  as  by-laws  of  such  societies  are  not  given  retro- 
active operation  unless  such  an  intention  clearly  appears. 

Appiication — Sufficiency  of  Answers — Duty  of  Society: 

A  certificate  will  not  be  forfeited  because  of  a  statement 
made  by  an  applicant  to  a  general  question  that  he  was  not  a 
''plow  polisher,"  when  in  answer  to  another  question  he  made 
the  statement  that  he  was  a  laborer,  where  the  company  did  not 
specifically  seek  to  ascertain  what  kind  of  labor  he  perforAied. 
[Judgment  for  plaintiff.] 
Haley  v.  Supreme  Court  of  Honor: 

139  111.  App.,  478. 

Policy — Subsequently   Enacted   By-Laws — Binding   Effect: 

A  member  of  a  society,  who  agrees  in  his  policy  or  applica- 
tion to  abide  by  subsequently  enacted  by-laws,  is  bound  by  them 
unless  they  are  unreasonable. 

Same — Same — Same : 

Under  the  by-laws  of  the  society,  the  power  to  change  by- 
laws and  enact  new  ones  was  reserved.  A  by-law  enacted  pur- 
suant to  such  authority,  providing  for  a  reserve  or  deficiency 
assessment,  and  making  such  amount  a  lien  against  the  policies 
subject  thereto,  was  valid. 


Digitized  by 


Google 


1900.]  ASSESSMENT  ORDERS  AND  ASSOCIATIONS.  281 

Same— Compromise — Accord  and  Satisfaction: 

A  settlement  of  a  claim  on  a  policy  made  for  a  less  sum 
than  the  face  of  such  policy  constitutes  an  accord  and  satisfac- 
tion, where  there  had  been  an  honest  difference  of  opinion  with 
respect  to  the  amount  due,  and  where  such  settlement  was  made 
on  the  advice  of  attorneys. 

Same— Surrender — Release : 

The  surrender  of  a  benefit  certificate  ordinarily  operates  as 
a  full  release  and  discharge  from  liability  thereon. 

[Judgment  for  company.] 

Smith  V.  Mutual  Reserve  Fund  Life  Assn.: 

140  HI.  App..   409. 


Non-Payment  of  AMessments — Forfeiture — ^Waiver: 

A  condition  of  the  certificate  for  forfeiture  for  failure  to 
pay  assessments  and  dues  may  be  waived  by  ofllcers  authorized 
to  receive  and  forward  such  assessments. 

[Judgment  for  plaintiff.  ] 

Jones  v.  Supreme  Lodge  Knights  of  Honor: 

140  111.  App.,  227. 

Service  of  Procesa— Sufficiency — Statute: 

Return  of  summons,  showing  that  copies  of  the  summons 
had  been  delivered  to  the  ** Venerable  Consul"  and  "Secretary  of 
a  branch  order  of  the  said  defendant,"  located  in  the  county  in 
which  the  suit  was  instituted,  and  that  each  of  them  "are  agents 
of  said  defendant  company,"  and  that  "the  president,  clerk,  sec- 
retary, superintendent,  general  agent,  cashier,  principal,"  etc.» 
could  not  be  found,  shows  sufficient  service  of  process  under 
Hurd's  St.  111.,  1905,  C.  110,  Sec.  3,  to  give  the  court  Jurisdiction. 

[Judgment  for  plaintiff.] 

Dale  V.  Modem  Woodmen  of  America: 

140  HI.  App..  16. 

Certificate— Ciaim  for  Benefits — Condition  Precedent: 

Where,  by  the  terms  of  the  certificate,  the  filing  with  the 
society  of  a  claim  for  disability  is  a  condition  precedent  to  the 
right  to  receive  any  benefits,  no  benefits  for  disability  continuing 
after  the  filing  of  the  original  claim  can  be  recovered  without 
filing  an  additional  claim. 

Same— Limitation  of  Action — ^Waiver: 

The  certificate  provided  that  no  action  could  be  instituted 
within  ninety  days  after  filing  proof  of  loss.    Held,  That  an  ac* 
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tlon  inptituted  within  ninety  days  was  not  premature,  where  the 
society  had  denied  all  liability.     . 

[Judj^ment  for  plaintiff.] 

American  Home  Circle  v.  Eggers: 

137  m.  App..  695. 

Certificate — Incontestable  Clause — Ultra  Vires: 

It  is  not  ultra  vires  a  fraternal  benefit  society  to  provide  that 
its  certificate  shall  become  incontestable  after  a  certain  period. 

Same — Same— Forfeiture  Clause: 

A  benefit  certificate  provided  that  "if  the  member  ♦  ♦  ♦ 
shall  be  expelled  from  this  order,  or  become  intemperate  in  the 
use  of  alcoholic  drinks,  or  in  the  use  of  drugs,  to  such  an  ex- 
tent as  to  prematurely  impair  the  health  of  the  member,  ♦  ♦  ♦ 
then  this  certificate  shall  be  null  and  void  and  of  no  effect 
whatever,  except  that  all  the  moneys  which  have  been  paid  into 
the  benefit  fund  *  *  *  shall  be  paid  to  his  beneficiary  or 
beneficiaries,  but  all  other  rights  to  benefits  which  may  have 
accrued,  on  account  of  this  certificate  having  been  issued,  shall 
be  forfeited.  This  benefit  certificate  shall  be  incontestable,  ex- 
cept for  fraud,  after  the  expiration  of  three  years  from  the  date 
thereof."  Held,  That  the  contract  of  insurance  did  not  cover  the 
death  of  the  member  by  the  use  of  intoxicating  liquor,  etc.,  within 
three  years  after  the  date  of  the  certificate,  but  that  after  three 
years  it  was  incontestable,  except  for  fraud. 

[Judgment  for  plaintiffs.] 

Loyal  Americans  of  the  Republic  v.  Mayer: 

137  III.  App.,  674. 

By-Laws— Occupations-Construction : 

A  by-law  which  excludes  from  benefits  the  beneficiaries  of 
a  member  who  is  a  "barkeeper  or  other  person  who  sells  or 
serves  intoxicating  liquors"  does  not  exclude  one  who  is  en- 
gaged in  the  business  of  selling  such  liquors  without  himself 
selling  or  serving  them. 

[Judgment  for  plaintiff.] 

Supreme  Council  of  Royal  Arcanum  v.  Urban: 

137  HI.  App.,  292. 

Certificate — Assignment — Validity: 

A  fraternal  benefit  certificate  is  not  assignable  at  law,  but 
all  beneficial  interests  therein  may  be  enforced  in  equity,  ex- 
cept is  so  far  as  the  statute  operates  to  prevent  assignment. 

Same — Same — Rights  of  Beneficiary: 

The  assignment  of  a  certificate  to  one  not  a  lawful  bene- 
ficiary under  the  statute  will  not  1)0  enforced  in  equity  where 
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the  question  of  the  unlawfulness  of  the  beneficiary  is  set  up  by 
the  society,  and  this  nothwithstanding  the  acceptance  of  dues 
and  assessments  from  such  unlawful  beneficiary. 

[Judgment  for  beneficiary.] 

Beth  Moshav  Z.  Keinim,  of  Chicago,  v.  Grand  Lodge  Inde- 
pendent Western  Star  Order: 

141  III.  App..  305. 


Service  of  Process — Statute — Construction: 

Illinois  Act,  June  21,  1895,  concerning  the  jurisdiction  of  cir- 
cuit courts  in  cases  against  insurance  companies,  which  provides 
that  the  courts  of  record  of  the  county  where  the  plaintiff  resides 
shall  have  jurisdiction  of  actions  commended  by  individuals 
against  an  insurance  company  and  that  process  in  any  such  cause 
may  be  directed  to  any  county  in  the  State  for  service,  should 
not  be  so  construed  as  to  require  the  sending  of  the  process  to 
the  home  office  of  the  insurance  company,  but  the  summons  may 
properly  issue  to  the  sheriff  of  the  county  in  which  the  action 
is  instituted  and  served  on  any  proper  officer  of  the  defendant 
company,  who  may  be  found  in  such  county. 

Same— Sufficiency : 

Service  on  a  fraternal  benefit  society,  defendant,  was  suffi- 
cient by  being  had  on  the  secretary  of  one  of  the  subordinate 
lodges  of  defendant  society. 

Action  on  Certificate — Pleading — Parties: 

The  beneficiary,  and  not  the  member,  is  the  proper  plaintiff 
to  recover  disability  benefits  under  a  certificate,  which  promises 
to  pay  to  such  beneficiary  on  "the  death  or  disability  of  said 
member,"  and  contains  no  other  promise  to  pay. 

[Judgment  for  society.] 

Luckey  v.  Yeomen  of  America: 

141  111.  App.,  382. 


App ii cations-Sound  Health — Construction : 

An  instruction  "that  the  words  'sound  body,  mind  and  health, 
and  free  from  disease  or  injury,'  as  used  in  the  application,  which 
forms  part  of  said  policy,  does  not  import  that  the  insured  at  the 
time  of  making  said  application  is  absolutely  free  from  all  in- 
firmities, or  from  all  tendency  to  disease,  but  that  the  person, 
said  to  be  of  sound  body,  mind,  and  health  and  free  from  disease 
or  injury,  is  in  a  reasonably  good  or  sound  state  of  physical  and 
mental  health,  and  that  he  is  free  from  any  disease  or  illness  that 
tends  seriously  or  permanently  to  weaken  or  impair  his  consti- 
tution," correctly  defines  "sound  body,  mind,  and  health." 

[Judgment  for  plaintiff.] 

Clover  V.  Modern  Woodmen  of  America: 
142  111.  App..  276. 
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Certificate — Rights  of  Beneficiary: 

A  certificate  issued  to  one  who  may  be  lawfully  named  as 
beneficiary  will  be  enforced  in  equity  in  favor  of  such  bene- 
ficiary, notwithstanding  an  attempted  change  by  the  member,  if 
it  appears  that  such  beneficiary  has  made  a  loan  to  such  mem- 
ber on  the  faith  of  such  certificate. 

[Judgment  for  beneficiary.] 

Kiolbassa  v.  Polish  Roman  Catholic  Union  of  America: 

141  hl  App..  297. 
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Evidence — ^Agents: 

Declarations  of  a  local  soliciting  agent  of  an  accident  insur- 
ance company,  made  after  the  death  of  the  insured,  as  to  the 
facts  happening  at  the  time  the  policy  was  issued,  are  not  com- 
petent in  evidence  against  the  company  unless  he  was  expressly 
authorized  to  make  them,  or  was  acting  within  the  scope  of  his 
authority  when  he  made  them. 

[Judgment  for  plaintifT  below.     Here  reversed  in  favor  of  com- 
pany.] 

North  American  Ace.  Co.  v.  Frazer  (Tex.  C.  C.  A.) : 

112  Southwestern  Reporter  (November  4.  1908).  812. 

Application — Breach    of   Warranty — Specific    Damages— Weeicly 

indemnity: 

A  false  statement  in  an  application  as  to  the  amount  of 
weekly  income  does  not  preclude  insured  from  recovering  for  loss 
of  a  hand  where  the  policy  provided  for  a  specific  amount  for 
such  a  loss  and  indemnity  for  less  severe  injury. 

Acceptance  of  Application — Cofhpletion  of  Contract: 

Where  the  application  provided  that  the  insurance  was  not  to 
become  effective  until  the  application  was  received,  examined  and 
approved,  and  the  policy  written  and  delivered,  insured  could  not 
recover  for  an  injury  when  the  accident  occurred  before  the  con- 
tract of  insurance  was  complete. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Claypool  v.  Continental  Casualty  Co.  (Ky.  C.  A.) : 

112  Southwestern  Reporter  (November  4,  1908),  835. 

Policy — Self-inflicted  injury — Burden  of  Proof: 

In  an  action  on  an  accident  policy  exempting  insurer  from 
liability  for  self-inflicted  injuries,  insurer  has  the  burden  of  show- 
ing that  the  injuries  were  self-inflicted. 

Same — Entering  or  Leaving  Railway  Conveyance: 

An  accident  policy  insuring  one  against  injuries  sustained 
while  traveling  as  a  railway  passenger,  but  not  covering  injuries 
resulting  from  entering  or  leaving  moving  conveyances  using 
steam  or  electricity  as  motive  power,  or  being  in  any  place  in 
such  conveyance  not  provided  for  passengers  during  transit,  ab- 
solves the  insurer  from  liability  when  insured  was  entering  or 
leaving  a  moving  conveyance,  or  was  at  the  time  of  the  injury  at 
a  place  on  a  railway  conveyance  not  provided  for  the  use  of  pas- 
sengers, but  the  policy  covers  accidents  resulting  to  passengers 
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on  moving  trains  except  when  boarding  or  alighting  from  trains, 
and  accidents  to  all  others,  save  where  they  are  in  a  place  in 
such  conveyance  not  provided  for  the  occupation  of  passengers 
during  transit 

Same— 8ame--Cause  of  Accident: 

Though  insured  in  an  accident  policy  was  at  a  place  where, 
under  Uie  policy,  he  was  not  permitted  to  be,  insurer,  to  defeat 
recovery,  must  show  some  casual  relation  between  that  fact  and 
the  injury  received. 

Same— Same: 

An  accident  policy  did  not  cover  injuries  from  entering  or 
leaving  moving  trains,  or  being  thereon  In  a  place  not  provided 
for  passengers  during  transit.  While  a  train  which  blocked  a 
public  street  was  standing  still,  insured  attempted  to  pass 
through  it.  He  mounted  one  of  the  platforms  of  a  car  of  the 
train,  went  to  the  steps  on  the  other  side,  and,  while  in  the  act  of 
alighting,  the  train  suddenly  started,  throwing  him  to  the  ground 
with  one  arm  across  a  rail,  where  a  car  wheel  passed  over  it. 
Held,  That,  since  the  conditions  in  the  policy  referred  to  insured's 
conscious  act  in  entering  or  leaving  a  moving  conveyance  and 
his  being  on  the  platform  of  a  railway  coach  when  injured,  in- 
sured was  entitled  to  a  recovery. 

Same— Same — Pleading — inatructlon: 

Where,  in  an  action  on  an  accident  policy  for  injuries  re- 
ceived while  attempting  to  pass  through  a  train  blocking  a  public 
street,  insurer  did  not  plead  that' it  was  relieved  from  liability 
because  insured  was  on  the  platform  of  a  car,  and  within  the 
policy  condition  relieving  insurer  from  liability  for  injuries  while 
in  a  place  on  a  railroad  conveyance  not  provided  for  passengers 
during  transit,  and  that  such  act  of  insured  contributed  to  his  in- 
jury, the  refusal  to  charge  that,  if  the  injury  sustained  by  insured 
resulted  from  his  act  in  leaving  a  moving  conveyance,  the  verdict 
should  be  for  insurer,  was  not  erroneous. 

[Judgment  for  plaintifT  below.    Here  affirmed  against  company.] 
Kirkpatrick  v.  Aetna  Life  Ins.  Co.  (Iowa  S.  C.) : 

117    Northwestern   Reporter    (November    17.     1908). 
1111. 


Policy — Continuance — Discretion  of  Court: 

In  an  action  on  an  accident  policy,  payable  if  the  death  of 
Insured  was  necessarily  and  solely  from  injury,  the  answer  al- 
leged that  death  resulted  from  disease.  The  company  asked  a 
continuance  because  of  the  absence  of  a  physician,  who  with 
seven  other  physicians  was  present  at  an  autopsy,  and  who 
would  have  testified  that  insured  was  diseased  before  he  was  in- 
jured. The  affidavit  for  continuance,  which  plaintiff  consented 
might  be  read  as  the  deposition  of  the  absent  witness,  disclosed 
with  minuteness  all  the  facts  proposed  to  be  proven  by  the 
witness.  The  other  seven  physicians  testified,  and  the  jury  also 
heard  read  the  affidavit.  Held*  That  the  court  did  not  abuse  Its 
discretion  in  denying  the  motion. 
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Other  Insurance — Pleading — ^Amendment  to  Answer: 

Where  insured's  proof  of  death  under  an  accident  policy 
showed  all  his  accident  insurance,  and  actions  were  brought 
against  defendant  and  all  other  companies  at  the  same  time  and 
in  the  same  court,  defendant's  application  to  file  a  trial  amend- 
ment, alleging  that  it  had  just  discovered  that  insured  had  more 
accident  insurance  than  his  application  disclosed  was  properly 
refused. 

Cause  of  Death— Peremptory  Instructions: 

Where  the  evidence  showed  that  insured  previous  to  taking 
a  horseback  ride  was  in  good  health;  that  while  riding,  his  horse 
became  unmanageable,  and,  in  his  effort  to  hold  him,  ruptured  a 
blood  vessel  of  the  brain,  evidence  was  introduced,  both  pro  and 
con,  as  to  his  condition  of  health  by  physicians  who  either  had 
treated  him  or  had  taken  part  in  an  autopsy  over  his  body. 
Held,  That  where  the  testimony  of  several  physicians  was  con- 
flicting as  to  whether  or  not  the  arteries  of  the  insuerd  were  dis- 
eased, and  whether  or  not  his  struggle  with  the  horse  could 
have  caused  a  rupture  of  his  arteries,  it  was  not  error  of  the 
court  to  refuse  a  peremptory  instruction  for  the  company. 

8ame-^l  nstructlons : 

The  defendant  alleged  that  insured  died  of  disease.  The 
court  instructed,  in  effect,  that  if  by  reason  of  extraordinary  ex- 
ertion to  control  his  horse,  or  by  the  movements  of  the  horse 
and  independent  of  all  other  causes,  a  blood  vessel  in  insured's 
brain  was  ruptured,  and  that  the  injury  necessarily  and  solely 
caused  his  death,  they  should  find  for  plaintiff,  though  the  blood 
vessel  had  been  weakened  or  hardened  by  prior  disease,  and 
called  the  jury's  attention  to  the  fact  that  if  the  disease,  if  any 
he  had,  had  no  part  in  causing  the  rupture,  and  the  death  of  in- 
sured, it  was  not  a  defense.  By  another  instruction  the  court 
called  attention  to  the  fact  that  if  insured  was  suffering  from 
disease  which  tended  to  weaken  or  harden  the  blood  vessels  in 
the  brain,  and  that  such  disease  caused  or  actively  co-operated 
with  any  accidental  injury  to  insured's  brain,  and  that  his  death 
resulted  from  such  co-operating,  the  law  was  for  defendant. 
Held,  That  the  instructions  were  not  conflicting. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Continental  Casualty  Co.  v.  Semple  (Ky.  C.  A) : 

112    Southwestern    Reporter    (November    18,    1908), 
1122. 

Policy — Due  Diligence— Question  for  Jury: 

The  policy  provided  that  the  insured  exercise  due  diligence 
for  his  self  protection.  The  evidence  showed  that  insured  was 
camping  on  the  bank  of  a  river  in  Nevada;  that  the  stream 
could  be  crossed  at  a  ford  a  short  distance  from  the  camp  when 
the  water  was  at  its  normal  depth,  but  during  high  water  it  was 
crossed  by  means  of  a  trolley  cable  swung  from  a  large  rock  on 
one  side  to  a  wooden  structure  on  the  other;  that  the  cable  had 
been  In  exstence  for  twelve  or  tiiirteen  years,  but  was  still  used 
and  had  been  used  the  same  day  that  the  insured  was  drowned. 
That  at  the  time  the  insured  wished  to  cross  the  water  was  per- 
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haps  higher  than  it  had  ever  been  before  and  in  order  for  him  to 
cross  it  was  necessary  that  he  use  the  cable;  that  insured  with 
three  others  entered  the  car  and  pushed  off  for  the  other  side; 
that  the  cable  sagged  so  low  that  the  current  of  the  stream 
caught  the  car,  thereby  breaking  the  cable  and  resulting  in  the 
drowning  of  the  occupants.  Held,  That  it  was  for  the  jury  to  say 
whether  or  not  insured  was  using  due  diligence. 

Same — Same — Definition : 

Whatever  a  person  in  the  exercise  of  reasonable  care  might 
do  is  "due  diligence"  within  an  accident  policy  requiring  insured 
to  use  "due  diligence"  for  his  self  protection. 

[Judgment  of  trial   court  affirmed  in  Appellate   Court,    139   III. 
•  App.,  307.     Here  reaffirmed  In  favor  of  plaintiff.] 

Tinsman  v.  Illinois  Commercial  Men's  Assn.  (111.  S.  C.) : 

86  Northeastern  Reporter  (November  20,  1908),  913. 


Injury — Evidence — Res  Gestae: 

This  is  an  action  on  an  accident  policy  where  the  question  Is 
whether  or  not  death  resulted  from  the  injury  sustained  in  an  ac- 
cident in  the  railroad  yards.  Insured  had  been  treated  for  the 
injury  by  the  company's  physician,  was  pronounced  cured  and 
had  again  entered  upon  his  duties  as  a  fireman.  He  was  taken 
ill  upon  his  first  trip  out,  was  removed  to  the  hospital  next  morn- 
ing and  died  that  evening.  Held,  That  the  bodily  condition  of  In- 
sured between  the  date  of  the  accident  and  his  death  is  a  rele- 
vant fact,  and  all  things  done  or  said  by  insured  which  expressed 
or  showed  his  bodily  condition  in  reference  to  the  injury  are  ad- 
missible in  evidence. 

Cause  of  Death — Question  for  Jury: 

Whether  the  death  of  a  person  insured  against  death  by  acci- 
dent was  caused  by  an  admitted  accident  or  from  other  cause,  is 
a  question  for  the  jury,  unless  the  proof  of  the  cause  of  death  is 
so  convincing  that  all  reasonable  men  would  adopt  the  same  con- 
clusion as  to  his  death. 

Same — Injury — Cause  and  Effect: 

To  determine  the  cause  of  death  of  a  person  insured  against 
sudden  death  by  accident,  all  morbid  changes  of  the  vital  func- 
tions or  the  texture  of  bodily  organs  which  result  from  such  in- 
jury should  be  regarded  as  the  effect  thereof  and  not  the  cause, 
and  when  death  results  from  such  morbid  changes,  it  is  caused 
by  such  accident  within  the  meaning  of  the  policy. 

Same — Disease — I  njury : 

Where  a  person,  after  recovery  from  an  accidental  injury, 
succumbs  to  a  disease  which  would  not  have  been  fatal  but  for 
the  lowered  vitality  following  such  injury,  the  disease,  and  not 
the  lowered  vitality,  is  the  cause  of  death. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Ward  V.  Aetna  Life  Ins.  Co.  (Neb.  S.  C.) : 

118  Northwestern  Reporter  (November  24,  1908),  70, 
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Policy— Health  indemnity  Disability— Notice: 

A  health  indemnity  policy  provided  for  liability  of  the  Insur- 
ance company  for  a  specified  amount  per  week  during  the  dis- 
ability of  the  assured  resulting  from  certain  diseases  for  a  period 
not  exceeding  26  weeks,  and  that  the  medical  adviser  of  the 
company  had  the  right  to  examine  the  assured  during  such  dis- 
ability, and  further  provided  that  immediate  notice  should  be 
given  the  home  office  of  the  company  in  writing,  of  any  disease 
causing  such  disability,  and  of  the  full  name  and  address  of  the 
assured.  Held*  That  where  the  beneficiary,  within  three  weeks 
after  the  insured  became  disabled,  gave  notice  to  the  company's 
local  agent  in  person,  there  was  a  failure  to  give  such  notice,  as 
the  policy  required,  and  no  excuse  for  such  failure  being  given, 
there  can  be  no  recovery. 

[Judgment  for  company  below.    Here  afilrmed  In  favor  of  com- 
pany.] 

Woodall  V.  Fidelity  &  Casualty  Co.  (Ga.  S.  C.) : 

62  Southeastern  Reporter  (December  5,  1908).  808. 

Annotation — Scope  and  Effect  of  Provisions  In  Policies  of  Insur- 
ance Forbidding  Use  of  Intoxicating  Liquor: 
Under  the  above  head  appears  an  annotation  to  the  case 

of  Qrinnell,  Admr.,  v.  Qeneral  Ace.  Ins.  Co.,  heretofore  reported 

in  21  Insurance  Digest 

16  Lawyers'  Reports  Annotated  (N.  S.),  206. 

Policy— Increase  of  Hazard— Measure  of  Recovery: 

The  policy  provided  that  if  the  insured  were  injured  while 
doing  any  act  or  thing  pertaining  to  any  occupation  specified 
therein,  the  liability  of  the  company  should  be  only  for  such  pro- 
portion of  the  principal  sum  as  the  premium  paid  would  pur- 
chase under  such  other  occupation.  The  insured  gave  his  occu- 
pation as  a  sheep  farmer.  He  was  killed  while  hunting,  by  the 
accidental  discharge  of  a  gun  in  the  hands  of  another.  Held* 
That  the  Insured  was  doing  an  act  pertaining  to  the  occupation 
of  hunting,  within  the  meaning  of  the  policy,  and  his  recovery 
was  limited  to  an  amount  which  the  premium  he  had  paid  would 
purchase  under  the  more  hazardous  occupation  of  hunting. 

Statute — Penalty — ^Attorney's  Fees: 

The  statute  authorizing  a  recovery  of  12  per  cent,  damages 
and  attorney's  fees  where  a  "life  or  health  insurance  company'' 
fails  to  pay  the  policy,  does  not  apply  to  accident  insurance. 

[Judgment  for  plaintiff  below,  granting  insufficient  relief.    Here 
affirmed  in  favor  of  plaintiff.] 

lAne  V.  General  Accident  Ins.  Co.  (Tex.  C.  C.  A.) : 

118   Southwestern  Reporter  (December  9,  1908).  824. 

Policy — Notice  and  Proof  of  injury — Conformity: 

A  notice  of  injury  to  insured  in  an  accident  policy  reciting 
that  he  was  injured  when  walking  on  a  railroad  track  and  that  he 
was  struck  in  the  back  by  an  engine,  and  the  proofs  of  injury 
stating  that  he  was  on  the  railroad  track  and  was  struck  by  a 
train,  are  not  inconsistent  with  a  finding  that  he  was  crossing  the 
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track  on  a  public  highway  at  the  time  of  the  accident,  and  enti- 
tled to  recover  under  the  policy  the  full  amount  of  the  Indemnity, 
though  It  stipulated  for  a  reduction  of  the  Indemnity  for  injuries 
received  while  on  a  railroad  roadbed,  except  while  crossing  at  a 
public  highway. 

Same — Injury  on  Roadbed^Pleading — Verdict: 

A  petition  In  an  action  on  an  accident  policy  stipulating  for 
a  reduction  of  the  Indenmlty  for  Injuries  received  while  on  the 
roadbed  of  any  railroad,  except  while  crossing  at  a  public  high- 
way, which  alleges  that  insured,  while  on  his  way  to  a  depot,  was 
overtaken  by  a  train  and  struck  by  the  pilot  of  ttie  engine,  is  not 
inconsistent  with  a  finding  that  he  was  crossing  at  a  public  high- 
way and  entitled  to  the  full  indemnity. 

Pleading — Proof  of  Injury — ^Waiver: 

Insurer  In  an  accident  policy,  admitting  in  its  answer  that  it 
waived  any  further  proof  of  injury,  waived  additional  proofs  of 
injury,  no  matter  how  inadequate  the  proofs  given  were. 

Policy — Injury  on  Roadbed^Burden  of  Proof: 

In  an  action  on  an  accident  policy  stipulating  for  a  reduction 
of  the  Indemnity  for  injuries  received  while  on  the  roadbed  of 
any  railroad,  except  while  crossing  at  a  public  highway,  insurer 
has  the  burden  of  proving  that  insured  was  at  the  time  of  the 
accident  on  a  railroad  roadbed,  and  not  on  a  highway  crossing. 

Same— Same— Construction : 

The  object  of  the  stipulation  in  an  accident  policy  reducing 
the  indemnity  for  injuries  received  while  on  the  roadbed  of  any 
railroad,  except  while  crossing  at  a  public  highway,  is  not  to 
guard  against  injury  from  a  defective  roadbed,  but  against  dan- 
gers Incident  to  the  operation  of  trains  thereon,  and  the  condi- 
tion is  no  more  than  an  assurance  that  insured  will  not  Intrude 
on  that  part  of  the  roadbed  which  Is  not  also  a  part  of  the  high- 
way, and  only  on  a  showing  that  he  did  so,  and  was  thereby  in- 
jured, can  the  exception  apply. 

Same — Voluntary  Exposure — Burden  of  Proof: 

In  an  action  on  an  accident  policy  stipulating  for  a  reduction 
of  the  indemnity  for  injuries  received  because  of  voluntary  ex- 
posure to  danger.  Insurer  has  the  burden  of  proving  that  the  in- 
Jury  was  received  because  of  voluntary  exposure. 

Same — Limitation  of  Action — Character  of  Injury — Question  for 

Jury: 

Where  an  action  on  an  accident  policy,  stipulating  that  no 
suit  should  be  maintained  unless  commenced  within  six  months 
next  after  the  disability  terminated  or  assumed  a  permanent 
character,  was  brought  more  than  six  months  after  the  injury, 
and  insured  and  his  wife  testified  that  he  was  gradually  improv- 
ing in  health  and  a  physician  expressed  the  opinion  that  in  time 
he  would  recover,  the  jury  could  find  that  the  Injury  had  not  as- 
sumed a  permanent  character,  though  the  petition,  prior  to  Its 
amendment,  asserted  the  permanent  character  of  the  Injury. 

By-Law — Waiver  of  Proof — Payment  of  Benefits: 

Where  the  company  had  a  by-law  stipulating  that  weekly 
benefits  did  not  mature  until  ninety  days  after  the  filing  of  satis- 
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factory  proofs,  and  it  admitted  the  waiver  of  proofs  of  injury,  the 
period  for  the  payment  of  the  benefits  must  be  computed  from 
the  date  of  the  waiver. 

[Judgment    for    plaintiff    below.      Here    affirmed    on    condition 
against  company.] 

McClure  v.  Great  Western  Ace.  Assn.  (Iowa  S.  C.) : 

118  Northwestern  Reporter  (December  8,  1908),  269. 


Accidental  Means— Voluntary  Acts: 

An  injury  occurring  as  the  direct  result  of  intentional  acts 
is  not  produced  by  accidental  means,  within  an  accident  policy, 
providing  for  liability  for  injuries  sustained  by  accidental  means, 
but  an  injury  results  fi*om  accidental  means  when  it  is  produced 
by  something  unforeseen,  unexpected  or  unusual  in  the  act  pre- 
ceding it. 

Accident — Defin  ition : 

The  word  "accident,"  in  accident  policies,  means  an  event 
which  takes  place  without  one's  foresight  or  expectation.  A  re- 
sult, though  unexpected,  is  not  an  accident;  the  means  or  cause 
must  be  accidental.  Death  resulting  from  voluntary  physical 
exertions  or  from  intentional  acts  of  insured  is  not  accidental, 
nor  is  disease  or  death  caused  by  the  vicissitudes  of  climate  or 
atmosphere  the  result  of  an  accident;  but  where,  ii\  the  act  which 
precedes  an  injury,  something  unforeseen  or  unusual  occurs 
which  produces  the  injury,  the  Injury  results  through  accident. 

Policy — Accidental  Meane— -Construction : 

An  accident  policy  which  indemnifies  only  for  injuries  aris- 
ing from  physical  bodily  injury  through  external,  violent  and  ac- 
cidental means  is  not  a  contract  of  indemnity  against  injury  ef- 
fected by  all  means,  but  embraces  only  cases  where  the  elements 
of  force  and  accident  concur  in  effecting  an  inju!'y. 

Same— Same — Physical  Exertion: 

Where  insured,  in  an  accident  policy  indemnifying  only  for 
injury  or  death  arising  from  physical  bodily  injury  through  exter- 
nal, violent  and  accidental  means,  died  as  a  result  of  physical  ex- 
ertions in  climbing  steps  at  a  hotel,  carrying  heavy  satchels,  be- 
cause of  the  rarified  condition  of  the  atmosphere,  he  died  from 
doing  what  he  intended  to  do,  though  the  result  was  not  antici- 
pated, and  his  death  was  not  the  result  of  accidental  means. 

Same— Same— Same : 

A  person  may  do  certain  acts,  the  result  of  which  may  pro- 
duce unforeseen  consequences,  and  may  produce  what  is  com- 
monly called  accidental  death,  but  when  the  means  are  exactly 
what  he  intended  to  use,  and  used,  the  means  are  not  accidental 
within  an  accident  policy,  providing  for  liability  for  death  caused 
by  accidental  means. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Schmid  v.  Indiana  Travelers*  Ace.  Assn.  (Ind.  A.  C.) : 

85  Northeastern  Reporter  (December  11,  1908),  1032. 
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Double  Injury — Proximate  Cause  of  Death: 

If  one  insured  in  an  accident  insurance  company  is  injured, 
and  six  months  afterward  is  again  injured,  and  then  dies  within 
the  ninety  days  after  the  second  injury  limited  by  the  policy, 
and  he  would  not  have  died  but  for  the  last  injury,  recovery  may 
be  had  on  the  policy,  even  though  the  last  injury  would  not  have 
been  fatal  but  for  the  first 

[Judgment  for  company  below.    Here  affirmed  .in  favor  of  com- 
pany.] 

Baehr  v.  Union  Casualty  Co.  et  al.  (Kansas  City  C.  A.) : 

113  Southwestern  Reporter  (December  23,  1908),  689. 


•Warranty"— "Representation"— Definition:. 

A  warranty  in  insurance  enters  into  and  is  a  part  of  the 
contract,  and  must  be  literally  true  to  permit  a  recovery  on  the 
policy,  while  a  representation  is  not  a  part  of  the  contract,  but 
an  inducement  thereto.  A  representation  must  relate  to  a  mate- 
rial matter,  and  is  only  required  to  be  substantially  true. 

Same — Same — Pol  Icy : 

Where  a  policy  by  express  terms  makes  the  application  a 
part  of  the  contract,  or  where  it  declares  that  the  application  is 
the  basis  on  which  the  contract  is  made,  or  where  the  policy  is 
declared  to  be  issued  on  the  faith  of  the  application,  representa- 
tions in  the  application  are  a  part  of  the  policy  and  are  warran- 
ties, but  a  mere  reference  to  the  application  in  the  policy,  without 
indicating  a  purpose  to  make  it  a  part  of  the  policy,  is  insufficient 
to  change  statements  in  the  application  from  representations 
into  warranties. 

Same — Same — Same : 

A  recital  in  a  policy  that  it  is  issued  in  consideration  of  the 
warranties  and  agreements  in  the  application  and  of  a  specified 
sum  is  a  mere  acknowledgment  by  the  company  of  a  valuable 
consideration,  which  is  so  far  binding  as  to  preclude  either  party 
from  destroying  the  legal  effect  of  the  policy  by  showing  that  no 
consideration  was  given,  but  it  does  not  make  the  application  a 
part  of  the  policy. 

Same — Same — Same : 

Whether  the  application  for  insurance  is  a  part  of  the  policy 
is  determined  only  from  the  language  of  the  policy,  and  the 
application  cannot  be  considered  on  that  question. 

Same — Same: 

Where  an  application  for  insurance  is  not  a  part  of  the  con- 
tract, the  statements  contained  therein  are*  mere  representations, 
and  not  warranties,  and  a  policy  may  be  avoided  on  proof  of  the 
falsity  and  materiality  of  a  representation. 

Representatlons^Materlallty — Question  of  Law: 

The  materiality  of  a  representation  in  insurance  is  some- 
times a  question  of  law,  where  the  statement  is  made  in  response 
to  a  direct  inquiry,  or  where  by  the  contract  the  parties  have 
settled  the  materiality  by  agreement. 


Digitized  by 


Google 


19W0  ACCIDENT  AND  HEALTH  INSURANCE.  293 

Application— -Representations: 

An  application  for  an  accident  policy  recited  that  the  appli- 
cant applied  for  a  policy  based  on  the  following  statements  of 
facts,  all  of  which  he  warranted  to  be  true,  and  that  he  agreed 
that  the  application  and  warranty  should  be  the  basis  of  the 
contract.  The  policy,  by  way  of  recital,  stated  that  it  was  issued 
in  consideration  of  the  warranties  and  agreements  in  the  appli- 
cation and  of  a  specified  sum.  Held*  That  the  application  was 
not  made  a  part  of  the  policy,  and  a  statement  in  the  application 
as  to  the  age  of  the  applicant  was  a  mere  representation. 

Same — Same — Materiality — Question  for  Jury: 

Whether  the  false  representation  of  an  applicant  for  an 
accident  policy  that  he  was  62  years  of  age,  when  he  was  64,  was 
material,  is  a  question  for  the  jury. 

[Judgment   for  company   below.     Here    reversed   against   com- 
pany.] 

Spence  v.  Central  Ace.  Ins.  Co.  (111.  S.  C.) : 

86  Northeastern  Reporter  (December  19,  1908),  104. 

Health  insurance — Physician's  Reports — Admissibility: 

In  an  action  on  a  health  policy,  preliminary  reports  furnished 
the  company  by  a  physician  are  not  admissible  to  show  the 
nature  of  the  disease  which  confined  insured. 

Same — Proofs  of  illness^Waiver: 

By  refusing  to  pay  benefits  payable  in  cases  of  confining 
sickness  because  the  final  proof  showed  that  assured  had  not 
been  confined  for  the  required  period,  insurer  waived  any  objec- 
tion to  the  sufficiency  of  the  proofs  as  conforming  to  the  require- 
ments of  the  policy,  but  did  not  admit  the  truth  of  the  statements 
in  the  proofs. 

Same — Policy — Construction: 

A  health  policy  specified  an  indemnity  for  confining  illness, 
and  a  subsequent  clause  provided  for  one-fifth  of  the  specified 
benefits  for  disability  from  paralysis  and  other  specified  diseases. 
Held,  That  the  clauses  were  both  effective  and  not  repugnant; 
the  latter  being  in  the  nature  of  an  exception  or  qualification  of 
the  former. 

Same — Same — Burden  of  Proof: 

In  an  action  on  a  health  policy  specifying  an  Indemnity  for 
confining  illness,  but  providing  in  a  subsequent  clause  for  one- 
fifth  of  the  amount  for  a  disability  from  specified  diseases,  the 
burden  was  on  insured  to  show  that  insured's  illness  was  one 
embraced  by  the  latter  clause. 

Same — Pleading — Proof: 

In  an  action  on  a  health  policy  specifying  an  indemnity  for 
confining  illness,  excepting  disabilities  resulting  from  paralysis, 
etc.,  in  which  case  one-fifth  of  the  amount  is  payable,  insured 
cannot  show  that  it  was  paralysis  which  confined  insured  without 
pleading  that  fact. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 
General  Ace.  Ins.  Co.  v.  Hayes  (Tex.  C.  C.  A.) : 

113  Southwestern  Reporter  (December  30,  1908),  990. 
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Policy — Jumping  Off  Car: 

The  rule  which  will  not  permit  one  to  be  charged  with  con- 
tributory negligence  when  injured  in  an  effort  to  escape  sudden 
peril  does  not  apply  in  determining  liability  under  an  accident 
policy  for  injuries  to  insured  in  jumping  from  a  street  car  in 
danger  of  a  collision  with  a  vehicle. 

Same-— Construction : 

An  accident  policy  should  be  Interpreted  so  as  to  extend 
its  protection  over  as  wide  a  field  of  accidental  injury  as  is  con- 
sistent with  its  language,  but  its  natural  meaning  must  not  be 
violated. 

Same — Same: 

Where  the  effect  of  an  insurance  contract  is  clear,  it  will  be 
enforced  as  written;  but  where  its  terms  are  of  doubtful  mean- 
ing, they  will  be  construed  most  strongly  against  insurer. 

Same — Doubie  Indemnity — Liability: 

An  accident  policy  providing  for  double  indemnity  where  an 
Injury  is  sustained  while  insured  Is  on  any  car  as  a  passenger, 
and  stipulating  that  double  liability  shall  not  be  payable  for 
injuries  sustained  while  getting  on  or  off  any  car,  does  not  im- 
pose double  liability  for  injuries  sustained  by  insured  while 
jumping  from  a  trolley  car  in  Imminent  danger  of  collision  with 
a  vehicle. 

Risic — Self-Preservation^-Presumption: 

All  accident  insurance  risks  are  taken  by  the  company  on 
the  theory  that  human  nature  will  prompt  a  person  to  do  all  he 
can  in  crises  to  avoid  injury  and  that  insurer  will  get  the  benefit 
of  this  instinct  of  self-preservation. 

[Judgment  for  insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

Banta  v.  Continental  Casualty  Co.  (St.  Louis  C.  A.) : 

113  Southwestern  Reporter  (December  30,  1908).  1140. 

Policy— Violation  of  Law-Construction: 

An  accident  insurance  policy  provided  for  the  payment  of  a 
certain  sum,  unless  insured's  death  or  injury  resulted  from  or 
was  received  while  violating  the  laws.  It  was  a  misdemeanor  for 
any  one  not  an  officer  of  the  road  to  get  upon  any  railroad  car, 
etc.,  while  it  is  in  motion,  or  get  upon,  cling  to,  or  otherwise  at- 
tach himself  to  such  car.  Heldf  That  while  to  constitute  the 
crime  within  the  statutes,  an  accused  must  have  gotten  on  or  off 
the  car,  the  purpose  of  the  policy  was  to  guard  against  exposure 
to  dangers  incident  to  the  performance  of  unlawful  acts,  though 
the  offense  was  never  consummated,  and,  if  an  insured  was  in- 
jured while  attempting  to  get  on  a  moving  car,  he  could  not  re- 
cover. 

Instruction — Harmless  Error: 

In  an  action  on  an  accident  insurance  policy,  where  a  witness 
testified  that  insured  was  between  two  freight  cars  of  a  moving 
train,  with  his  foot  up  the  side  of  the  cars  trying  to  retain  his 
position  and  climb  up  through  the  cars,  an  instruction  that,  if  the 
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injury  happened  while  Insured  was  engaged  in  an  attempt  to  get 
upon  a  moving  train,  he  could  not  recover,  was  not  so  inapplica- 
ble to  the  evidence  as  to  be  prejudiciaL 

Same — Same: 

In  an  action  on  an  accident  insurance  policy,  where  the  evi- 
dence tended  to  show  that  insured  was  injured  by  falling  between 
the  cars  of  a  moving  freight  train  upon  which  he  had  climbed, 
even  if  an  instruction  that  plaintiif  could  not  recover,  if  injured 
while  attempting  to  get  upon  a  moving  train,  was  inapplicable  to 
the  evidence,  it  was  not  prejudicial,  where  plaintiff  was  not  enti- 
tled to  recover  in  any  event. 

Verdict — Construction : 

In  an  action  on  an  accident  insurance  policy,  where  plaintiff 
claimed  that  insured  was  injured  by  a  swinging  door,  while  de- 
fendant claimed  that  the  injury  was  received  while  he  was  climb- 
ing on  a  moving  train,  in  violation  of  the  law,  by  their  verdict  for 
defendant  the  jury  necessarily  rejected  plaintiffs  theory  as  to 
the  manner  of  the  accident 

[New  trial  granted  plaintiff  below.     Order  reversed  in  favor  of 
company.] 

Flower  v.  Continental  Casualty  Co.  (Iowa  S.  C.) : 

118  Northwestern  Reporter  (January  5.  1909),  761. 

Poiicy— Payment  of  Premium— Waiver: 

Plaintiff  applied  to  defendant's  agent  for  a  renewal  policy,  to 
which,  when  delivered,  plaintiff  objected  because  it  did  not  pro- 
vide for  sick  benefits.  The  agent,  after  assuring  plaintiff  that  he 
would  be  protected  in  the  meantime,  returned  the  policy,  and  was 
informed  by  defendant's  general  agents  that  a  new  application 
would  be  required,  and  that  on  its  receipt  the  old  policy  would 
be  canceled  and  a  new  one  issued,  knowing  that  unless  the  pre- 
mium was  paid  on  the  next  day  the  old  policy  would  be  forfeited 
according  to  its  terms.  The  soliciting  agent  made  no  demand  for 
the  premium,  and  testified  that  he  knew  plaintiff  was  solvent  and 
able  to  pay  the  premium  when  demanded.  Defendant's  managing 
agents  retained  the  old  policy,  and  did  nothing  until  plaintiff  was 
injured  before  a  new  policy  was  issued  or  the  premium  collected, 
when  a  forfeiture  was  claimed.  Held*  That  such  facts  established 
a  waiver  of  payment  on  the  date  specified  in  the  policy. 

Understanding  of  Partiea— Waiver: 

A  "waiver"  may  be  Inferred  from  any  circumstances  which 
show  that  both  parties  understood  that  payment  of  the  premium 
would  not  be  required  at  a  specified  date. 

Non-Payment  of  Premium — Acts  of  Agent — Estoppel: 

An  estoppel  against  forfeiture  of  a  policy  for  non-payment  is 
the  same  where  the  agent  has  actual  authority  to  solicit  insur- 
ance, take  and  forward  the  application,  deliver  the  policy  and  to 
collect  the  premium,  and  to  continue  negotiations  for  a  proposed 
change  in  the  policy  as  it  would  be  in  case  of  an  individual  in- 
surer who  is  himself  present  and  acting. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Continental  Casualty  Co.  v.  Bridges  (Tex.  C.  C.  A.) : 

114  Southwestern  Reporter  (January  6,  1909),  170. 
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Cause  of  Injury — Proofs  of  Lots: 

Where  an  accident  policy  excepted  injuries  sustained  while 
leaving  a  moving  conveyance  using  steam  as  a  motive  power, 
proofs  of  loss,  in  which  plaintiff  stated  that  deceased  stepped 
from  a  train  after  it  had  started,  was  caught  and  thrown  under 
the  wheels,  though  not  conclusive,  established  a  prima  facie  case 
against  him. 

Same — Same — Burden  of  Proof: 

Where  proofs  of  loss  under  an  accident  policy*  alleged  that 
decedent  was  Injured  while  stepping  from  a  moving  train,  which 
was  a  risk  not  Insured  against,  the  burden  was  on  plaintiff  to 
show  that  such  statement  was  erroneous  in  fact. 

Same — Executed  by  Agent — Construction: 

Where  proofs  of  loss  under  an  accident  policy  were  filed  by 
plaintiff's  authority,  the  facts  therein  stated  were  to  be  taken  as 
true  against  him,  though  he  had  not  seen  them,  unless  he  showed 
mistake  in  the  proofs  in  fact. 

Proofs  of  Loss — Mistake — Evidence: 

Where  plaintiff  filed  proofs  of  loss  under  an  accident  policy, 
which  proofs  showed  that  the  company  was  prima  facie  not  liable 
because  of  the  manner  in  which  deceased  was  alleged  to  have 
been  injured,  it  was  not  sufficient  for  plaintiff  to  avoid  the  proofs 
to  show  that  he  swore  to  them  relying  on  hearsay  statements; 
but  he  was  bound  to  show  that  the  proofs  were  erroneous  in  fact. 

Same — Weight  in  Evidence — Question  for  Jury: 

It  was  error  to  strike  out  proofs  of  death  In  an  action  on  an 
accident  policy  because  of  the  testimony  of  a  witness  that  he  had 
sent  them  by  plaintiff's  authority,  but  that  plaintiff  had  not  seen 
them,  as  the  court  thereby  assumed  the  witness'  testimony  to  be 
true. 

[Judgment  for  beneficiary  below.     Here  reversed  in  favor  of 
company.] 

Hill  V.  Aetna  Life  Ins.  Co.  (N.  C.  S.  C.) : 

63  Southeastern  Reporter  (January  9,  1909),  124. 

Policy — ^Voluntary  Exposure — Question  for  Jury: 

Where,  in  an  action  on  an  accident  policy,  which  limited  the 
liability  of  the  company  for  injuries  from  voluntary  exposure  to 
obvious  danger,  the  company  claimed  that  insured  came  to  his 
death  by  voluntarily  exposing  himself  to  obvious  danger  by  un- 
dertaking to  ride  a  vicious  horse,  and  the  evidence  showed  that 
the  horse  was  kind  and  easy  to  handle  and  even-tempered  and 
had  been  ridden  quietly,  etc.,  the  question  whether  insured  volun- 
tarily exposed  himself  to  obvious  danger  was  for  the  jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Putnam  v.  Phoenix  Preferred  Ace.  Ins.  Co.  (Mich.  S.  C.) : 
118  Northwestern  Reporter  (January  12,  1909),  922. 

Poiicy — Loss  Insured  Against: 

There  can  be  no  recovery  for  the  loss  of  one  eye,  on  an  acci- 
dent certificate  providing  for  the  payment  of  the  whole  certificate 
for  "total  permanent  disability"  and  one-half  the  certificate  for 
the  "loss  of  the  sight  of  both  eyes." 
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Same — Intention  of  Parties — Parol  Evidence: 

In  the  absence  of  fraud  or  misrepresentation,  an  accident  In- 
surance policy  limiting  the  right  of  recovery  to  the  loss  of  both 
eyes  can  not  be  varied  by  showing  that  the  intention  or  under- 
standing of  the  insured  was  that  there  was  to  be  a  recovery  for 
the  loss  of  one  eye. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Phillipy  y.  The  Homesteaders  (Iowa  S.  C.) : 

118  Northwestern  Reporter  (January  12,  1909),  880. 

Cause  of  Death— instruction: 

In  an  action  on  an  insurance  policy  for  death  by  accidental 
injury,  an  instruction  that  if  insured  was  injured  by  being  struck 
by  a  bale  of  hay,  and  on  the  next  day  there  was  a  welt  on  his 
back,  and  an  examination  on  the  fourth  day  thereafter  showed  a 
tension  of  the  muscles  of  the  back,  and  three  days  thereafter  in- 
sured died  of  acute  nephritis  caused  by  the  accident,  a£d  was 
free  from  all  disease  until  his  death  except  that  caused  by  the 
accident,  plaintiff  could  recover,  while  not  affirmatively  requir- 
ing a  finding  that  his  death  was  caused  by  the  accident  inde- 
pendent of  all  other  causes,  did  so  in  effect. 

Same — Question  for  Jury: 

In  an  action  on  an  insurance  policy  for  death  b^  accidental 
injury,  where  it  was  undisputed  that  insured  was  struck  by  a  bale 
of  hay,  and  was  thereafter  ill,  whether  the  accident  was  the 
proximate  cause  of  his  illness  and  subsequent  death  was  for  the 
Jury  under  the  medical  testimony. 

Same — Po  I  icy— ^i  nstructlons : 

Where  the  policy  sued  on.  In  addition  to  stipulating  for  a  cer- 
tain amount  in  case  of  death  from  purely  accidental  causes,  also 
provided  for  payment  of  one-fifth  of  that  sum  if  the  injury,  fatal 
or  otherwise,  was  due  wholly  or  in  part  to  disease  or  bodily  in- 
firmity, instructions  which  barred  any  recovery  at  all  unless  death 
was  due  wholly  to  accidental  causes  were  properly  refused. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

General  Accident  Fire  &  Life  Assur.  Co.  v.  Homely  (Md. 
C.  A.) : 

71  Atlantic  Reporter  (January  28,  1909).  524. 

Policy — Measure  of  Recovery — Construction: 

A  clause  of  an  accident  policy  required  the  company  to  pay 
for  any  accidental  injury  named  in  specified  schedules;  pro- 
vided that  indemnity  shall  not  be  paid  for  more  than  one  such 
injury  resulting  from  one  accident,  "and  shall  be  in  lieu  of  any 
other  indemnity  provided  in  this  clause";  and  provided  for  an  in- 
demnity for  non-fatal  injuries  other  than  those  described  in  the 
schedules.  Held*  That  the  quoted  provision  applied  to  the  entire 
clause,  and  not  merely  to  the  specified  schedules;  and  hence  in- 
sured can  not  recover  under  the  schedules  for  fractured  ribs 
and  under  the  other  provisions  for  a  fractured  sternum. 
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Same — "Complications" — Construction: 

A  broken  Steraum  was  not  a  "complication"  within  an  acci- 
dent policy  provision  for  indemnity  for  fractured  "ribs  with  com- 
plications." 

Same — Retention  of  Checic  for  Indemnity — ^Waiver: 

One  Insured  against  accidental  Injury  did  not  elect  to  claim 
under  a  particular  schedule  by  retainiag  the  company's  check 
for  Indemnity  thereunder  so  drawn  that  it  could  not  be  cashed  un- 
til he  signed  a  waiver  for  further  claims,  where  he  refused  to 
sign  it,  and  notified  the  company  that  he  would  not  waive  his 
claim  under  another  provision. 

[Judgment    for    insured   below.      Here    modified   and    affirmed 
against  company.] 

Hastings  v.  Bankers'  Ace.  Ins.  Co.  (Iowa  S.  C.) : 

119  Northwestern  Reporter  (January  29»  1909),  79. 

Policy— Contract— Construction : 

A  policy  is  but  a  contract,  and,  like  others,  must  be  con- 
strued from  the  language  used,  and  when  the  terms  are  plain 
and  unambiguous,  the  courts  should  hold  the  parties  thereto. 

Same — "Immediately  Disable" — Evidence: 

The  policy  provided  for  payment  In  case  the  insured  should 
receive  bodily  injury,  which  would  "immediately,  continuously 
and  wholly  disable"  him  from  performing  any  duty  pertaining  to 
his  occupation.  While  riding  on  a  train  he  was  bruised  in  the  ab- 
domen by  coming  in  contact  with  a  suit  case.  The  Jury  found 
that  twenty-two  days  elapsed  between  the  time  of  the  injury  and 
the  beginning  of  the  disability.  Held,  That,  construing  the 
policy  according  to  the  language  used,  there  could  be  no  re- 
covery. 

[Judgment  for  insured  below.    Reversed  on  appeal  in  favor  of 
company.    Here  rehearing  denied  to  insured.] 

Laventhal  v.  Fidelity  &  Casualty  Co.  of  N.  Y.  (Cal.  C.  A.) : 

98  Pacific  Reporter  (February  1,  1909),  1075. 

Foreign  Company— Service  of  Process — Statute: 

To  bind  a  foreign  insurance  company  by  service  of  process 
on  the  state  superintendent  of  insurance,  under  Rev.  St.  Mo. 
1899,  sec.  7991  (Ann.  St.  Mo.  1906,  p.  3799),  it  must  appear  that 
the  company  is  within  such  statute  by  doing  business  in  the  State, 
or  that  it  has  been  doing  business  in  the  State  and  still  has  pol- 
icies or  liabilities  outstanding  therein. 

Same — Same — Motion  to  Quash — Sufficiency: 

A  motion  to  vacate  the  service  of  summons  may  properly  be 
presented  to  the  federal  court  after  removal  of  the  cause,  where 
defendant  has  appeared  only  for  the  purpose  of  such  removal, 
whether  specially  so  limited  or  not;  and  such  motion  must  be  de- 
termined on  the  facts  appearing  of  record  at  the  time  of  removal, 
which  can  not  be  supplemented  by  evidence  taken  after  removal 

[Judgment  sustaining  the  companjr's  motion  to  quash  the  service 
of  process.] 

Webster  v.  Iowa  State  Traveling  Men's  Assn.  (U.  S.  C.  C, 
Mo.): 

165  Federal  Reporter  (February  4,  1909),  867. 
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Policy — "External,  Violent  and  Accidental  Means": 

The  policy  Insured  against  death  caused  solely  and  exclu- 
sively by  external,  violent  and  accidental  means.  The  evidence 
showed  that  while  insured,  with  some  others,  was  lifting  a  heavy 
piece  of  iron,  one  of  the  men  fell,  causing  the  iron  to  fall  to  the 
ground  and  deceased  to  fall  upon  it,  striking  his  breast  against 
it  He  died  about  a  month  later  of  pneumonia,  which  the  benefi- 
ciary claims  was  caused  by  striking  his  breast  The  doctor  who 
attended  him  testified  that  he  could  not  state  positively  that  the 
injury  caused  the  pneumonia.  Held,  That  death  was  not  caused 
solely  and  exclusively  by  external,  violent  and  accidental  means. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Stull  V.  United  States  Health  &  Ace.  Ins.  Co.  (Ky.  C.  A.) : 

115  Southwestern  R^>orter  (February  10,  1909),  284. 

Release— Rescission — Necessity  of  Tender: 

Where  a  release  from  liability  under  an  accident  policy  is 
shown  to  have  been  procured  by  fraud,  the  mere  fact  that  Insured 
has  not  tendered  back  the  consideration  of  the  release  is  of  no 
importance,  the  amount  due  him  under  the  policy  being  greater 
than  what  he  has  received. 

Same— "Hard  Bargain''— Validity: 

That  an  accident  insurance  company  made  a  hard  bargain 
with  Insured  in  procuring  a  release  from  liability  under  his  policy 
is  in  itself  no  reason  for  setting  aside  the  release,  in  the  absence 
of  fraud. 

Same — Fraud  of  Company — ^Vaiidity: 

Where  the  medical  examiner  and  claim  adjuster  of  an  acci- 
dent insurance  company  knew  that  insured  had  been  permanently 
disabled,  which  insured  did  not,  he  believing  that  his  disablement 
was  only  temporary,  and  sought  him  out  and  obtained  a  release 
from  liability  from  him  on  the  basis  that  he  had  been  but  tempo- 
rarily disabled,  insured  is  entitled  to  rescind  the  release  and 
recover  the  full  amount  under  the  policy  for  permanent  disable- 
ment 

Policy — Cancellation — Estoppel : 

The  policy  provided  that  cancellation  should  be  made  at  the 
option  of  the  company.  After  the  injury  the  company  sought  to 
cancel  the  policy  on  the  ground  that  he  had  become  an  extra 
hazardous  risk.  Held,  That  the  company  was  estopped  to  cancel 
the  policy  after  the  injury. 

[Judgment  directed  for  insured.] 

Jones  V.  Commercial  Travelers  Mut  Ace.  Assn.  of  America 
(N.  Y.  S.  C.) : 

114  New  York  Supplement  (February  22,  1909),  689. 

Policy— "in  a  Passenger  Elevator" — Proof: 

The  policy  insured  against  loss  of  life  as  the  result  of  "bodily 
injuries  effected  directly  and  independently  of  all  other  causes, 
through  external,  violent  and  accidental  means    *    *    *    while 
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In  a  passenger  elevator."  The  insured  died  from  bodily  injuries, 
but  the  company  denied  that  the  injuries  were  received  while  she 
was  "in  a  passenger  elevator."  The  evidence  shows  that  the  ele- 
vator was  standing  at  the  first  floor  of  a  building,  with  the  door, 
which  extended  to  the  roof  of  the  elevator,  wide  open,  the  attend- 
ant being  elsewhere.  The  care  was  operated  by  a  lever  on  the 
side  wall  to  the  right  of  one  entering  the  door,  and,  while  the 
elevator  was  stationary,  this  lever  was  in  the  center  of  its  arc 
of  operation.  In  order  to  start  the  elevator  it  was  necessary  to 
push  down  a  button  at  the  center  of  the  arc,  which  permitted  tho 
movement  of  the  lever  to  the  right  or  left.  The  elevator  was  in 
perfect  condition,  both  before  and  after  the  accident,  which  no 
one  saw.  The  building  superintendent  found  insured  hanging 
head  downward  into  the  elevator,  her  body  caught  between  the 
roof  of  the  elevator  and  the  floor  of  the  building.  One  limb  which 
had  been  caught  at  the  thigh  was  projecting  over  the  floor.  When 
the  elevator  was  released,  insured  fell  into  it  on  its  floor.  Held, 
That  insured  was  "in"  the  elevator  when  the  injuries  were  in- 
flicted, within  a  policy  insuring  against  accidental  injury  while 
"in"  a  passenger  elevator. 

Same — "Beneficiary  Supplement'' — Measure  of  Recovery: 

An  accident  policy  insured  D.  according  to  a  schedule  pro- 
viding that  the  principal  sum  for  the  year  was  $5,000,  with  5  per 
cent,  increase  annually  for  ten  years  (afterwards  changed  to  10 
per  cent,  annually  for  five  years)  until  it  amounts  to  $7,500,  each 
consecutive  full  year's  renewal  to  add  5  per  cent,  (afterwards  10 
per  cent.)  to  the  principal  sum  of  the  first  year,  until  such  addi- 
tions shall  amount  to  50  per  cent.,  and  thenceforth,  so  long  as  the 
policy  is  in  force,  the  insurance  shall  be  for  the  original  sums 
plus  the  accumulations.  A  rider  called  a  "beneficiary  supple- 
ment" was  attached  to  the  policy  insuring  H.,  as  specified  in  the 
schedule,  but  limiting  the  amount  to  "the  original  principal  sum." 
Heldf  That  the  limit  of  indemnity  recoverable  for  the  accidental 
death  of  H.  was  $5,000. 

Same — Limitation  of  Action — ^Waiver: 

A  provision  of  an  accident  policy  that  no  action  thereon  shall 
be  brought  until  three  months  after  receipt  of  proofs  of  death  at 
the  home  office  of  the  company  is  waived  by  the  company's  de- 
nial of  liability. 

[Judgment  for  beneficiary.] 

Depue  V.  Travelers  Ins.  Co.  (U.  S.  C.  C,  Pa.) : 

166  Federal  Reporter  (March  4,  1909),  183. 

Payment  of  Claim— Release — SufTiciency: 

The  Insured  held  a  policy  insuring  him  for  one  year  against 
disability,  and  providing  for  a  weekly  benefit  in  event  of  any  dis- 
ability. A  claim  for  indemnity  was  filed  on  account  of  illness 
commencing  July  6th,  about  a  month  after  the  issue  of  the  policy. 
This  claim  was  allowed  and  paid  by  draft,  attached  to  which  was 
a  printed  voucher  to  be,  and  which  was,  signed  by  him,  reciting 
that,  in  consideration  of  the  payment  of  the  draft,  he  discharged 
and  released  the  insurance  company  from  all  claim  for  indemnity 
under  the  policy  on  account  of  illness  commencing  July  6th»  and 
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that  it  was  understood  that  such  payment  should  not  be  con- 
strued as  an  admission  of  any  liability  on  the  part  of  said  com- 
pany for  said  accident  or  illness  or  results  therefrom.  Held*  That 
the  voucher,  in  view  of  the  circumstances,  referred  only  to  the 
claim  then  due,  and  for  which  the  draft  was  given;  and  was  not 
a  release  of  liability  for  any  subsequent  disability  from  the  same 
sickness. 

Same-— Same — Consideration : 

Where  an  insurance  company  pays  only  what  is  then  due 
under  its  policy  as  an  indemnity  for  disability,  and  nothing  fur- 
ther is  then  demanded,  a  release  from  liability  for  any  future 
claim  for  liability  under  its  policy  is  invalid  for  want  of  consid- 
eration. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Moore  v.  Maryland  Casualty  Co.  (N.  C.  S.  C.) : 

63  Southeastern  Reporter  (March  13,  1909),  675. 

Policy — Immediate  Notice — Construction: 

The  word  "immediate,*'  as  used  in  a  policy  of  accident  insur- 
ance, requiring  an  "immediate  notice"  of  an  accident,  means  a 
reasonable  time  after  the  accident,  under  the  circumstances  of 
the  particular  case. 

Notice  of  Injury — Reasonableness  of  Time — Question  for  Jury: 

A\Tiere  a  passenger  on  a  train  is  struck  by  a  cinder  in  his  eye, 
and  five  weeks  thereafter  is  informed  by  a  physician  that  a  cat- 
aract is  forming,  from  the  accident,  and  no  immediate  notice  is 
thereupon  given  to  an  accident  insurance  company,  the  question 
whether  it  was  given  within  a  reasonable  time  is  for  the  jury. 

Policy — Proofs  of  Loss — Sufficiency: 

The  policy  provided  further  that  "affirmative  proof"  of  death 
or  injury  must  be  furnished  within  two  months  after  such  death 
or  injury.  The  insured  had  given  notice  of  an  accident  to  the  in- 
surance company,  and  it  denied  all  liability,  on  the  ground  that 
the  notice  was  too  late,  but  thereafter  sent  insured  a  form,  re- 
questing him  to  state  the  facts  therein,  but  denying  all  liability. 
The  blank  was  filled  out  with  the  sworn  statement  of  the  physi- 
cian who  had  attended  the  insured,  stating  the  cause  and  extent 
of  the  injury.  Held*  That  although  it  was  not  submitted  as  proof 
of  loss,  it  nevertheless  answered  the  whole  purpose  of  the  policy 
requirements. 

Proof  of  Los»— Denial  of  Liability— Waiver: 

An  unqualified  refusal  by  an  insurance  company  to  pay  a  loss, 
based  on  facts  within  the  company's  knowledge,  justifying  in- 
sured that  the  furnishing  proofs  of  loss  would  be  useless,  is  a 
waiver  thereof. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Hughes  V.  Central  Ace.  Ins.  Co.  (Pa.  S.  C.) : 

71  AUanUc  Reporter  (March  18,  1909),  923. 

Denial  of  Liability— Proof  of  Los»— Waiver: 

After  Insured  was  stricken  with  paralysis,  the  company  can- 
celed the  policy  as  of  date  of  issue,  returned  the  premiums,  and 
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wrote  that  the  policy  had  no  force,  the  plaintiff  had  no  claim,  and 
the  incident  was  closed  so  far  as  it  was  concerned.  Held,  That 
this  was  a  waiver  of  proofs  of  loss. 

Same — Limitation  of  Action — Estoppel: 

An  absolute  denial  of  liability  on  a  disability  policy  precludes 
the  insurer  from  insisting  on  a  stipulation  in  the  policy  that  suit 
shall  not  be  brought  until  after  the  expiration  of  a  time  named, 
and  the  assured  may  sue  at  once. 

Premature  Action — Pleading — Sufficiency: 

The  defense  that  an  action  on  an  insurance  policy  was  pre- 
maturely brought  is  not  available  under  an  answer  denying  lia- 
bility, but  omitting  to  raise  such  defense. 
[Judgment  for  insured.] 

Miles  V.  Casualty  Co.  of  America  (N.  Y.  S.  C,  Tr.  Term) : 
115  New  York  Supplement  (Bfarch  22,  1909).  1. 

Cause  of  Death — Suicide — Presumption: 

Where,  in  an  action  on  an  accident  policy  insuring  against 
death  by  violent,  external,  and  accidental  means,  the  cause  of  the 
dearth  of  insured  is  in  issue,  the  presumption  is  that  insured  did 
not  commit  suicide. 

Same— Submission  to  Jury— -Insufficiency  of  Evidence: 

The  Insured  was  a  cigar-maker,  forty-two  years  of  age  and  in 
good  health.  On  the  day  he  was  last  seen,  he  engaged  in  con- 
versation with  a  friend  relative  to  a  prospective  picnic,  and  signi- 
fied his  intention  of  going  out  to  a  certain  woods  to  see  what 
condition  the  grounds  were  in.  Forty-six  days  afterwards  his 
body  was  found  in  a  ravine  in  a  woods  near  where  he  said  he 
was  going.  The  body  was  badly  decomposed.  In  the  shirt,  just 
below  the  apex  of  the  heart,  was  a  hole  about  the  size  of  a  .32  or 
.38  caliber  pistol  bullet.  There  were  no  signs  of  powder.  The 
hole  was  such  as  might  have  been  produced  by  worms  or  other 
insects.  There  was  no  corresponding  hole  in  the  coat  or  shirt 
such  as  would  have  been  produced  if  the  bullet  had  passed 
through  the  body  and  come  out  at  the  back.  No  bullet  was  found 
in  the  body,  nor  had  any  bones  been  struck  by  bullets.  On  the 
body  was  found  a  small  sum  of  money,  a  watch  and  a  half  pint 
whisky  flask.  The  theory  of  the  plaintiff  is  that  death  was  due  to 
a  stray  bullet  penetrating  the  vital  parts.  Held.  Insufficient  to 
take  the  case  to  the  Jury  on  the  theory  that  the  death  of  insured 
was  due  to  his  being  struck  by  a  stray  bullet  from  a  pistol  or 
small  rifle. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Klumb  v.  Iowa  State  Traveling  Men's  Assn.  (Iowa  S.  C.) : 
120  Northwestern  Reporter  (April  2,  1909),  81. 

Policy — Cause  of  Deatli — Disease  Directly  Caused  by  Accident: 

By  the  terms  of  a  policy  an  accident  insurance  company  un- 
dertook, if,  at  any  time  during  the  continuance  of  the  said  policy, 
the  insured  should  sustain  any  bodily  injury  caused  by  violent, 
accidental,  external,  and  visible  means,  then,  in  case  such  injury 
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should,  within  three  months  from  the  occurrence  of  the  accident 
causing  such  injury,  directly  cause  the  death  of  the  insured,  to 
pay  to  the  legal  personal  representatives  of  the  insured  the  cap- 
ital sum  of  £1,000.  The  policy  contained  the  following  proviso: 
"Provided  always,  and  it  is  hereby  as  the  essence  of  the  contract 
agreed  as  follows:  that  this  policy  only  insures  against  death 
where  accident  within  the  meaning  of  the  policy  is  the  direct  or 
proximate  cause  thereof,  but  not  where  the  direct  or  proximate 
cause  thereof  is  disease  or  other  intervening  cause,  even  although 
the  disease  or  other  intervening  cause  may  itself  have  been  ag- 
gravated by  such  accident,  or  have  been  due  to  weakness  or 
exhaustion  consequent  thereon,  or  the  death  accelerated  thereby." 
The  assured,  while  hunting,  had  a  heavy  fall,  and,  the  ground 
being  very  wet,  he  was  wetted  to  the  skin.  The  effect  of  the 
shock  and  the  wetting  was  to  lower  the  vitality  of  his  system, 
and  being  obliged  to  ride  home  afterwards,  while  wet,  still  fur- 
ther lowered  his  vitality.  The  effect  of  this  lowering  of  his 
vitality  was  to  cause  the  subsequent  development  of  pneumonia 
in  his  lungs,  of  which  he  died.  The  pneumonia  was  not  septic  or 
traumatic,  but  arose  as  a  direct  and  natural  consequence  from 
the  fact  that  the  diminution  of  vitality  caused  through  the  acci- 
dent, as  above  mentioned,  allowed  the  germs  called  *'pneumo- 
cocci,"  which  in  small  numbers  are  generally  present  in  the 
respiratory  passages,  to  multiply  greatly  and  attack  the  lungs. 
Held,  That  the  death  of  the  assured  was  directly  caused  by  acci- 
dent within  the  meaning  of  the  policy,  and  that  the  case  did  not 
come  within  the  proviso  therein,  and  the  company  was  conse- 
quently liable  on  the  policy. 

[Judgment  for  beneflciary  below.     Here  afflrmed  against  com- 
pany.] 

In  re  Etherington  v.  Lancashire  &  Yorkshire  Ace.  Ins.  Co. 

(Eng.  C.  A.) : 

[1909]    1  Khig's  Bench  (The  Law  Reports.  April  1, 

1909),  591; 
W.  N.,  35 ; 
126  L.  T..  328  ; 
68  a  J.,  266. 

Annotation — Effect  of  Words  "Sane  or  insane"  or  Other  Words 
Relating  to  Mental  Condition,  in  Suicide  Clause  in  Life  in- 
surance Policy: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Cady  V.  Fidelity  &  Ca8ualt>  Co.  of  N.  Y.,  heretofore  reported  in 

21  Insurance  Digest  276. 

17  Lawyers'  Reports  Annotated  (N.  S.),  260. 

Policy — ^"Voluntary  Exposure" — Construction : 

Either  reckless  or  deliberate  encountering  of  known  danger, 
or  danger  so  obvious  that  a  reasonably  prudent  man  would  have 
observed  and  avoided  it,  if  the  circumstances  were  not  such  as 
necessitated  the  encountering  thereof,  is  a  "voluntary  exposure" 
within  the  meaning  of  a  clause  in  an  accident  insurance  policy 
limiting  the  liability  of  the  company  in  case  of  an  Injury  result- 
ing from  "voluntary  exposure  to  unnecessary  danger  or  obvious 
rtsk  of  injury." 
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Same-— Same — Same : 

Unconsciousness  of  the  danger  at  the  moment  of  injury  does 
not  excuse  the  insured,  except  in  those  instances  in  which  he  was 
ignorant  of  the  danger  and  under  no  duty,  from  the  obviousness 
thereof,  to  know  its  existence. 

Same — Same — Same : 

If  the  danger  is  obvious,  and  there  is  nothing  in  the  situation 
of  the  insured  or  the  circumstances  surrounding  him  that  in  any 
way  precludes  deliberation,  freedom  of  action,  or  choice  of  con- 
duct, such  as  a  sudden  peril,  which  he  had  no  reason  to  expect,  or 
the  like,  and  he  encounters  it,  and  is  injured,  the  exposure  is 
"voluntary." 

Same — Law  of  Negligence — ^When  Applicable: 

The  rights  of  the  parties  to  a  contract  of  insurance  are  deter- 
mined by  the  contract  and  not  by  the  legal  rules  and  principles  of 
the  law  of  negligence,  although  it  is  well  settled  that  the  insured 
must  exercise  at  least  ordinary  care,  and  failure  to  do  so  is  negli- 
gence in  a  case  determined  by  the  law  of  negligence. 

Action — Negligence — Instruction — Error: 

The  insured  was  employed  in  a  railroad  shop.  It  was  his 
custom  to  ride  towards  his  home  when  the  train  was  going  that 
way.  On  the  evening  he  was  killed  he  stepped  on  an  engine. 
Instead  of  going  into  the  cab,  he  stood  on  the  step,  swinging  from 
the  side,  and  looking  back  in  the  direction  of  the  shop.  While 
in  this  position  his  body  came  in  contact  with  a  water  column, 
knocking  him  off  the  engine  and  killing  him.  In  an  action  on  the 
policy  the  court  Instructed  the  jury  that  they  might  find  a  verdict 
for  the  beneficiary  if  they  believed  from  the  facts,  circumstances, 
and  evidence  that  the  .water  tank  was  a  dangerous  obstruction, 
unless  they  should  further  believe  that  the  danger  was  known  to 
the  insured  and  could  have  been  reasonably  expected  by  him. 
Held,  That  the  court  erred  In  giving  the  instruction,  since  the 
proposition  involved  in  It  submitted  to  the  jury  a  matter  which  it 
was  the  duty  of  the  court  to  pass  upon  and  declare  as  a  matter 
of  law. 

[Judgment   for  beneficiary  below.     Here   reversed   in   favor   of 
company.] 

Diddle  v.  Continental  Casualty  Company  (W.  Va.  S.  C.) : 

63  Southeastern  Reporter  (April  3,  1909).  962. 

Policy— Failure  to  Fill  Blani<— Breach  of  Warranty: 

Where  the  blanks  upon  the  back  of  a  policy  for  warranties 
were  neither  signed  by  the  applicant,  nor  even  filled  out,  the 
policy  cannot  be  avoided  for  breach  of  warranty. 

[Judgment  for  insured  below.    Here  aflftrmed  against  company.] 
Frankel  v.  United  States  Casualty  Co.  (N.  Y.  S.  (J.,  App. 
Tr.): 

115  New  York  Supplement  (April  12,  1909),  681. 

Policy — ^"External,   Violent    and   Accidental    Meant" — Death    by 

Drowning: 

Insured,  while  fishing,  fell,  no  one  being  present,  in  shallow 
water,  and  was  drowned.    The  Jury  found  that  the  insured  had 
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been  rendered  unconscious  by  a  fall,  therefore  through  accidental 
means,  and  not  by  fit. 

[Judsrment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Young  V.  Maryland: 

10  W.  L.  R..  8. 

Policy — ^^Violent,  External  and  Accidental  injury" — Proof: 

In  an  action  on  a  policy  of  accident  insurance,  evidence  that 
insured  was  found  lying  at  the  bottom  of  a  wall,  badly  injured, 
near  the  unrailed  top  of  which  he  was  reclining  on  a  bench  only 
shortly  before,  alone,  and  in  the  darkness  of  night,  makes  a 
prima  facie  case  of  injury  by  violent,  external,  and  accidental 
means. 

Same^Accidentai  Injury — Presumption: 

The  policy  insured  against  accidental  injury.  The  insured 
was  found  at  the  bottom  of  a  wall,  badly  injured.  No  one  had 
seen  him  fall,  but  shortly  before  he  had  been  seen  lying  on  a 
bench  in  front  of  the  telegraph  station  which  was  near  this  wall. 
Held,  That  unless  the  injury  is  shown  to  have  been  intentionally 
self-inflicted,  or  intentionally  inflicted  by  some  other  person,  the 
legal  presumption  is  that  it  was  accidental. 

Same — intoxication — ^When  a  Defense: 

The  policy  provided  that  there  could  be  no  recovery  If  the 
accident  was  caused  directly  or  indirectly  by  intoxication.  It 
was  shown  that  two  or  three  days  before  the  accident  the  insured 
was  before  the  police  court  on  a  charge  of  drunkenness,  and  that 
the  ddy  before  the  accident  he  had  been  seen  drunk  by  the  sec- 
retary of  the  company.  It  was  not  shown  that  he  was  intoxicated 
on  the  day  of  the  accident.  Held,  That  where  the  plea  of  intoxi- 
cation is  relied  upon,  it  must  be  shown  that  the  insured  was  in- 
toxicated at  the  time  the  accident  befell  him. 

Same^Being  on  Railway  or  Bridge: 

In  an  accident  policy  excepting  liability  for  injury  to  insured 
while  on  the  roadbed  or  bridge  of  a  railway,  the  manifest  inten- 
tion is  to  exempt  the  company  from  responsibility  for  Injury 
caused  by  collision  with  moving  trains  thereon. 

Same— Voluntary  Exposure: 

In  an  accident  policy  which  exempts  liability  as  to  an  injury 
caused  by  the  insured's  "voluntary  exposure  to  unnecessary  dan- 
ger," those  words  are  properly  interpreted  to  refer  only  to  danger 
of  a  real,  substantial  character,  which  the  insured  recognized, 
but  to  which  he  nevertheless  purposely  and  consciously  exposed 
himself,  intending  at  the  time  to  assume  all  the  risks  of  the 
situation. 
Same^Exemptiont  from  Liability: 

Words  of  exception  from  liability,  in  an  accident  insurance 
policy,  are  construed  liberally  in  favor  of  the  insured. 

Same — ^"Voluntary  and  Negligent  Exposure": 

The  phrase  "voluntary  or  negligent  exposure  to  unnecessary 
danger,"  in  a  policy  of  accident  insurance  exempting  the  com- 
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pany  from  liability  for  injury  from  cause  so  expressed,  is  a  cumu- 
lative or  redundant  expression,  and  is  properly  interpretable  as 
"voluntary  exposure  to  unnecessary  danger.*' 

8ame-^Voluntary  Exposure — Proof: 

Sitting  or  lying  on  a  bench  at  the  side  of  a  building,  near  the 
top  of  an  unguarded  wall,  on  a  dark  night,  it  not  appearing  that 
insured  in  so  doing  was  conscious  of  the  pitfall,  or  had  knowl- 
edge of  his  surroundings,  is  not  ''voluntary  exposure  to  unneces- 
sary danger,"  within  the  meaning  of  those  terms  in  a  policy  of 
accident  insurance  exempting  the  company  from  liability  for  in- 
jury caused  by  such  exposure  as  is  defined  by  said  terms. 

[Judgment  granting  new  trial  to  company  below.    Here  reversed 
against  company.] 

Beard  v.  Indemnity  Ins.  Co.  (W.  Va.  S.  C.  A.) : 

64  Southeastern  Reporter  (April  24,  1909),  119. 

Foreign  Company— Appearance — Jurisdiction : 

An  appearance  for  the  sole  purpose  of  raising  the  question 
of  Jurisdiction  and  removing  the  case  from  a  State  court  to  a 
Federal  Circuit  Court  does  not  amount  to  a  general  appearance 
in  the  suit 

Same — Service  of  Process — Statute: 

The  company  was  not  authorized  to  do  business  in  the  State 
and  had  no  representatives  there.  Upon  the  death  of  the  in- 
sured the  company,  at  the  request  of  the  beneficiary,  sent  a 
medical  examiner  into  the  State  for  the  purpose  of  making  an 
examination  of  the  body  of  the  insured,  clothing  him  with  full 
authority  to  adjust  the  claim.  While  in  the  State  for  this  pur- 
pose process  was  served  upon  him  as  agent  of  the  company.  The 
company  contended  that  he  was  not  a  person  authorized  to  re- 
ceive service  of  process  on  behalf  of  the  company.  Held^  That, 
in  view  of  2  Mo.  Rev.  St.  1899,  sec.  7992,  which,  among  other 
things,  provides  that  service  on  one  "who  adjusts  or  settles  a 
loss"  is  service  on  the  company,  the  service  was  good. 

Same — Same — Doing  Business: 

A  foreign  accident  Insurance  company  which  has  policies 
outstanding  in  the  State,  and  has  and  exercises  the  right  to  in- 
vestigate losses  thereunder,  to  examine  the  body  of  the  deceased 
insured  In  proper  cases,  and  to  adjust  and  settle  losses  within 
the  State,  is  doing  business  therein  so  as  to  support  service  of 
process  upon  a  local  agent  within  the  State,  conformably  to  2 
Mo.  Rev.  St.  1899,  sec.  7992.  providing  for  the  service  of  process 
in  actions  against  foreign  Insurance  companies. 

Same— Same— Appeal— Review  of  Facts: 

A  finding  of  a  Federal  Circuit  Court  that  a  foreign  insurance 
company  was  not  induced  by  fraud  or  artifice  to  send  its  med- 
ical representative  into  the  State,  clothed  with  authority  to  settle 
a  loss,  so  as  to  permit  service  of  process  on  him  in  an  action 
against  the  company,  will  not  be  set  aside  by  the  Federal  Su- 
preme Court  as  clearly  erroneous,  where  the  lower  court  might 
have  found  on  the  testimony  that  there  was  a  bona  fide  attempt 
to  settle  the  controversy  between  the  parties,  and  that  it  was 
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only  upon  failure  to  reach  a  settlement  that  service  of  summons 
was  made  upon  such  medical  representative  as  the  agent  of  the 
company. 

[Judgment  overruling  motion  to  quash  summons  below.     Here 
affirmed  against  company.] 

Commercial  Mut.  Ace.  Co.  v.  Davis  (U.  S.  S.  C.) : 

29  Supreme  Court  Reporter  (May  1,  1909),  445; 
United  States  Supreme  Court  Advance  Sheets  (March 
1.  1909)»  445. 

Application — Death  of  Agent  who  Toole  Application — Evidence: 
Insured  denied  making  certain  statements  that  were  written 
In  the  application.  The  agent  who  took  the  application  was  dead. 
Held,  That  it  was  error  to  admit  the  evidence  of  the-  insured  of 
what  took  place  between  him  and  the  agent 

Action — Statements  by  Chemitt  to  Physician — Evidence: 

In  an  action  on  a  health  and  accident  policy,  evidence  by  in- 
sured's physician  as  to  what  a  chemist  reported  to  him  concern- 
ing pus  taken  from  insured's  thigh  and  submitted  to  the  chemist 
is  inadmissible  as  hearsay. 

Same — ^Tettimony  of  Chemist — Expert  Testimony: 

If  a  chemist  is  shown  to  be  a  competent  expert,  he  may  tes- 
tify that  he  made  an  examination  of  pus  taken  from  insured's 
hip,  and  may  also  state  what  his  examination  showed. 
Application — Misrepresentation — Forfeiture: 

Where  the  misrepresentations  by  a  person  applying  for 
health  and  accident  insurance  are  such  that,  if  true  answers  had 
been  given,  the  company,  acting  in  accordance  with  the  usual 
practice  among  such  companies,  would  not  have  taken  the  risk» 
such  misrepresentations  will  avoid  the  policy. 

[Judgment  for  insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

United  States  Health  &  Ace.  Ins.  Co.  v.  Jolly  (Ky.  C.  A.) : 

118  Southwestern  Reporter  (May  19,  1909),  281. 


Policy — Notlce^Purpote: 

A  clause  in  an  accident  insurance  policy  requiring  notice  at 
the  company's  home  office  within  two  weeks  of  the  commence- 
ment of  a  disability  is  designed  to  enable  the  company  to  inves- 
tigate any  claim,  and  requires  delivery  of  the  notice  at  the  office 
within  that  time. 
Same— Same — Construction : 

The  policy  required  that  notice  should  be  given  at  the  home 
oflftce  of  the  company  in  Boston.  Held^  That  notice,  and  particu- 
larly notice  to  one  at  a  specified  place,  is  not  given  until  it 
reaches  the  person  named  at  the  place  specified. 

Same — Same — Waiver: 

An  accident  company 'did  not  waive  a  provision  requiring  in- 
sured to  give  notice  of  a  disability  at  the  company's  office  within 
two  weeks  of  its  commencement  by  sending  a  blank  for  proof  on 
receipt  of  notice  after  the  time  expired,  where  the  letter  sending 
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the  blank  stated  that  it  must  not  be  construed  as  an  admission 
of  any  claim. 

[Jud^rment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

McCord  V.  Masonic  Casualty  Co.  (Mass.  S.  J.  C.) : 

88  Northeastern  Reporter  (May  25,  1909),  6. 

Policy— Notlce^Forfclturc: 

The  policy  provided  for  sick  benefits.  By  its  terms,  notice  of 
sickness  must  be  given  to  the  company  within  ten  days  after  the 
contraction  of  the  disease.  Notice  was  not  given  until  fifty  days 
after  such  contraction.  Held,  That  the  insured  was  bound  by 
this  contract,  and  his  failure  to  furnish  notice  within  the  time 
stated  therein  was  cause  for  forfeiture  of  his  right  to  the  ben- 
efits. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Williams  v.  United  States  Casualty  Co.  (N.  C.  S.  C.) : 

64  Southeastern  Reporter  (May  29,  1909),  510. 

Annotation — ^Validity  of  Provision  of  Accident  or  Health  Policy 
Requiring  Notice  of  Accident  or  Sickness  within  Specified 
Time: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Craig  v.  United  States  Health  &  Accident  Ins.  Co.,  heretofore  re- 
ported in  61  S.  E.,  423. 

18  Lawyers'  Reports  Annotated  (N.  S.),  106. 


Policy — Proof  of  Lots — ^When  to  Be  Made: 

The  policy  required  the  insured  to  furnish  proofs  of  loss 
within  thirty  days  after  the  end  of  the  period  for  which  the  com- 
pany is  liable.  That  part  of  the  policy  bearing  on  the  question 
of  whether  the  indemnity  was  payable  weekly  or  was  not  payable 
until  after  the  full  period  of  disability  was  omitted  from  the 
record.  Held,  That  the  provision  as  to  proof  of  loss  means  that  it 
cannot  be  furnished  after  thirty  days,  but  not  necessarily  that  it 
cannot  be  furnished  before  that  time. 

Same — "While  Intoxicated" — Construction: 

Provision  of  an  accident  policy  that,  if  injury  is  sustained 
while  insured  is  intoxicated,  his  recovery  shall  be  one-eighth  what 
it  otherwise  would  be,  applies  without  regard  to  whether  the  in- 
toxication causes  the  injury,  though  another  clause  provides  for 
the  same  result  where  the  injury  is  caused  by  intoxication. 

[Judgment  for  Insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

Mossop  V.  Continental  Casualty  Co.  (St.  Louis  C.  A.): 
118  Southwestern  Reporter  (June  2,  1909),  680. 

Release — Rescission — Mutual  Mistake: 

In  order  to  have  a  release  of  all  claims  against  an  insurance 
company  rescinded  in  equity  on  the  ground  of  mistake,  the  in- 
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sured  must  show  that  it  was  executed  through  a  mutual  mistake 
of  an  existing  fact. 

Same — Same — Same : 

The  policy  insured  against  the  loss  of  an  arm  and  also  against 
the  loss  of  time  by  accident.  Insured's  arm  was  injured,  and, 
relying  upon  the  advice  of  physicians  that  the  injury  was  only 
temporary,  which  both  he  and  the  company  believed,  and  under 
a  mistaken  belief  that  he  would  not  lose  his  arm,  insured  executed 
a  release  of  all  claims  upon  payment  of  the  amount  due  for  loss 
of  time  only,  but  conditions  existed  in  his  arm  of  which  neither 
party  knew,  which  afterwards  caused  it  to  be  amputated.  Held, 
That  the  mistake  was  a  mutual  mistake  of  fact,  which  would 
entitle  plaintiff  to  rescind  the  release. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Dominicls  v.  United  States  Casualty  Co.  (N.  Y.  S.  C,  App. 
Div.) : 

116  New  York  Supplement  (June  7,  1909),  975. 


Policy — Notice— Condition  Subsequent: 

A  condition  in  a  policy  of  insurance  for  sick  benefits,  requir- 
ing that  written  notice  of  the  sickness  for  which  the  benefit  is 
claimed  shall  be  given  to  the  company  within  10  days  from 
the  commencement  of  the  sickness  under  penalty  of  forfeiture, 
unless  expressly  stipulated  to  be  a  condition  precedent,  will 
be  treated  as  a  condition  subsequent,  and  given  a  liberal  con- 
struction in  favor  of  the  beneficiary  of  the  policy. 

Same — Same^Excuse : 

Where  the  insured  was  suddenly  stricken  with  some  dis- 
ease of  the  brain,  which  rendered  him  unconscious,  and  made 
it  impossible  for  him  to  give  to  the  company  written  notice  of 
his  sickness  within  the  time  stipulated,  this  fact  was  legally 
sufficient  to  excuse  him  from  a  compliance  with  this  condition  of 
the  policy  during  the  existence  of  such  disability. 

Same — Same — Same: 

Although  the  time  in  which  the  insured  shall  give  to  the 
company  notice  of  his  sickness  is  fixed  by  the  contract,  if  his 
sickness  makes  a  literal  compliance  impossible,  he  will  be  ex- 
cused for  the  failure,  if  he  complies  with  his  contract  in  this  re- 
spect within  a  reasonable  time  after  it  becomes  possible  for  him 
to  do  so,  or  within  the  time  stipulated  after  the  cause  prevent- 
ing compliance  ceases  to  exist 
Same— Same^Lachcs: 

The  insured  was  in  the  hospital  and  unable  to  transact  any 
business  for  sixteen  days  after  he  was  stricken.  The  day  after 
being  taken  to  his  home,  which  was  ten  miles  away,  he  got  his 
policy  with  the  blank  notice  attached,  and  asked  his  physician  to 
assist  him  in  filling  it  out.  At  his  suggestion  it  was  sent  to  Ma- 
con to  be  filled  out  by  the  physician  who  attended  him  at  the 
hospital.  This  physician  misplaced  the  letter.  Three  weeks 
afterwards  the  insured  wrote  to  him  and  being  informed  that 
it  had  been  misplaced,  secured  another  blank  fi:om  the  agent  of 
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the  company  which  was  filled  out  and  sent  to  the  company. 
Held*  That  he  was  guilty  of  laches  in  waiting  for  at  least  three 
weeks  to  hear  from  the  physician  in  Macon  before  writing  him 
to  know  the  cause  of  the  delay. 

[Judgment  for  insured  below.    Here  reversed  in  f^vor  of  oom^ 

pany.] 

North  American  Ace.  Ins.  Co.  v.  Watson  (Ga.  C.  A.): 
64  Southeastern  Reporter  (June  12,  1909),  698. 


Poiicy — Loss  of  Eye — Instruction — Sufficiency: 

The  policy  provided  for  the  payment  of  one-third  of  the  face 
of  the  policy  for  the  entire  and  irrecoverable  loss  of  the  sight  of 
one  eye  within  90  days  of  the  injury.  In  the  action  on  the  policy 
for  such  loss,  the  instruction  of  the  court  raised  the  following 
questions:  Was  insured's  sight  totally  lost?  Was  this  loss  of 
sight  due  solely  to  the  accident?  Did  it  occur  within  90  days 
after  the  accident?  The  company  admitted  that  the  abstract 
principles  of  the  law  were  presented,  but  claims  that  the  instruc- 
tion was  too  general  to  aid  the  jury  in  applying  the  law  to  the 
evidence.  Held,  That  where  the  instructions  given  embrace  all 
the  law  of  the  case,  one  has  no  just  cause  of  complaint  because 
the  court  refused  to  give  other  or  additional  instructions  convey- 
ing practically  the  same  idea  in  a  somewhat  different  and  per- 
haps amplified  form. 

Same— Same^Disease  or  Accident: 

The  policy  insured  against  the  entire  and  irrecoverable  loss 
of  one  eye,  caused  directly  and  independently  through  external, 
violent  and  accidental  means.  The  insured  ran  into  a  door  at 
night  time  and  was  struck  in  the  eye  by  a  hinge  which  caused 
the  total  loss  of  sight.  The  experts,  who  were  called  to  testify, 
all  agree  that  the  loss  of  sight  was  total  and  irrecoverable.  The 
company  questions  the  right  of  insured  to  recover  on  the  ground 
that  the  diseased  condition  of  the  eye  at  the  time  of  the  acci- 
dent, was  indirectly  the  cause  of  the  blindness,  and  introduced 
expert  testimony  to  that  effect.  One  of  the  experts  called  on  be- 
half of  insured,  who  had  treated  the  case  prior  to  the  time  of  the 
accident,  testified  that  from  his  knowledge  of  the  case,  the  dis- 
eased condition  of  the  eye  had  no  effect  in  producing  blindness, 
and  that  the  hemorrhage,  produced  by  the  injury,  was  sufficient 
in  itself  to  cause  entire  blindness.  Held*  That  the  evidence  war- 
ranted a  verdict  finding  that  the  loss  of  the  eye  resulted  from  an 
injury  directly  and  Independently  through  external,  violent  and 
accidental  means,  and  not  from  a  prior  diseased  condition  of 
the  eye. 

[Judfirment  for  insured  below.    Here  affirmed  against  company.] 
Travelers  Ins.  Co.  v.  Mclnerney  (Ky.  C.  A.) : 

119  Southwestern  Reporter  (June  16,  1909),  171. 


Cause  of  Death — Burden  of  Proof: 

In  a  suit  on  an  accident  policy,  the  burden  was  on  the 
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representative  of  the  insured  to  show  that  the  injuries  which 
caused  insured's  death,  were  accidental. 

dame — Circumstantial  Evidence: 

In  a  suit  on  an  accident  policy  the  representative  of  insured 
was  not  bound  to  prove  by  eye  witnesses  that  the  injuries,  which 
caused  insured's  death,  were  accidental;  that  fact  being  prop- 
erly established  by  circumstantial  evidence. 

dame — Question  for  Jury: 

The  evidence  showed  that  the  deceased  was  in  good  health 
prior  to  the  time  he  was  injured,  that  he  was  of  a  cheerful  and 
hopeful  disposition,  that  he  was  seen  to  go  to  the  bam  with  a 
cigar  in  his  mouth,  that  he  was  an  inveterate  smoker,  especially 
when  at  work,  that  in  a  short  time  after  he  went  to  the  barn  the 
loft  where  he  did  his  work  was  in  flames,  that  on  it  being  broken 
into  by  the  firemen  he  was  lying  upon  the  floor  in  an  unconscious 
condition,  and  that  his  body,  when  he  was  removed  from  the 
burning  loft,  was  found  to  be  badly  burned.  Heldf  That  whether 
or  not  the  death  was  caused  by  accident  was  a  question  for  the 
jury. 

Same^Presumption — Evidence: 

Where  in  an  action  on  an  accident  policy  it  appeared  that 
just  before  insured  sustained  the  injuries  resulting  in  his  death, 
he  was  in  good  health  and  of  a  cheerful  and  hopeful  disposition, 
the  jury,  in  determining  whether  the  injuries  were  self-inflicted, 
could  consider  the  presumption  that  men  in  such  condition  do 
not  ordinarily  commit  suicide. 

Policy — ^"Burning  of  Building" — Conttruc|lo«i : 

Under  an  accident  policy  providing  for  double  indemnity  for 
Injuries  caused  by  the  "burning  of  a  building,"  recovery  may 
be  had  for  death  resulting  from  injuries  received  in  the  burning 
of  the  contents  of  the  loft  of  a  barn. 

dame — ^Ambiguity — Rule  of  Construction: 

Any  ambiguity  in  an  accident  policy  should  be  construed  In 
favor  of  the  insured,  since  the  language  is  that  of  insurance  com- 
pany. 

Cause  of  Death — Presumption: 

Where  the  evidence  shows  that  one,  who  was  insured  against 
accidents,  has  suffered  injury,  causing  death,  and  there  is  no 
proof  from  which  it  can  be  determined  whether  the  injury  was 
accidental,  it  must  be  presumed  that  it  was. 

Same^Hablts  of  Insured — Evidence: 

In  a  suit  on  an  accident  policy,  insured's  habits  and  tem- 
perament can  be  shown  as  bearing  upon  his  mental  condition  at 
the  time  of  the  accident  resulting  in  his  death. 

[Judfirment  for  executrix  below.  Here  affirmed  against  company.] 
Wilkinson  v.  Aetna  Life  Ins.  Co.  (111.  S.  C.) : 

88  Northeastern  Reporter  (June  22.  1909),  650. 
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Policy — Renewal  after  Accident — Validity: 

The  company  was  willing  to  renew  the  policy,  the  insured 
was  not  After  the  accident  the  agent  persuaded  him  to  renew, 
and  delivered  to  him  a  renewal  receipt  The  insurance  com- 
pany repudiated.  The  evidence  does  not  show  that  the  renewal 
premium  had  been  paid.  Held,  That  the  agent  acted  without  au- 
thority, and  that  there  was  no  legal  right  to  a  renewal  of  the 
policy. 

[Judgment  for  company.] 

Carpenter  v.  Canadian  (Can.  S.  C): 

13  O.  W.  R.  821 ; 

29  The  Canadian  Law  Times  (June.  1909),  620. 


Policy— Statement  as  to  Income — Warranty: 

A  statement  respecting  the  income  of  the  insured  appeared 
in  a  rider  pasted  on  an  accident  policy,  the  heading  of  which 
was  ''Schedule  of  Warranties  Made  by  the  Insured  on  the  Ac- 
ceptance of  This  Policy,'*  and,  though  not  signed  by  him,  the 
series  of  statements  of  which  it  was  a  part  was  in  the  first  per- 
son, and  gave  Information  material  to  the  acceptance  of  the  risk, 
and  at  what  amount  and  rate.  Held,  That  the  statement  was  a 
warranty,  and  not  a  condition  precedent. 

Warranty— Statute— "Negotiation  of  Contract": 

St  Mass.  1907,  p.  854,  Ch.  576,  Sec.  21,  provides  that  "no 
♦  ♦  ♦  warranty  made  in  the  negotiation  of  a  contract  or  pol- 
icy of  insurance  by  the  assured  *  *  *  shall  be  deemed  ma- 
terial or  defeat  or  avoid  the  policy  ♦  ♦  ♦  unless  made  with 
actual  Intent  to  deceive  or  unless  the  matter  ♦  ♦  ♦  made  a 
warranty  increased  the  risk  of  loss."  Held*  That  the  word  "ne- 
gotiation," as  used  therein,  meant  the  entire  transaction  of  ap- 
plying for  and  finally  Issuing  the  completed  contract,  and  com- 
prehended all  warranties,  whether  made  in  the  policy  itself  or 
separate  or  subordinate  or  inducing  instruments  or  agreements, 
and  hence  statements  in  a  "schedule  of  warranties"  in  an  acci- 
dent policy  material  to  the  acceptance  of  the  risk,  and  for  what 
amount  and  rate,  were  made  in  the  "negotiation"  of  the  contract, 
within  the  meaning  of  the  statute. 

Same — Construction : 

A  warranty  in  a  contract  of  Insurance  is  a  stipulation  of 
the  contract  itself,  often  distinct  from  and  collateral  to  its  main 
purpose,  sometimes  expressed  in  point  of  time  before  the  main 
obligations  are  phrased,  and  yet,  whether  made  previously  or 
contemporaneously,  none  the  less  a  term  of  the  contract,  and 
supported  by  or  becoming  a  part  of  its  consideration. 

Same — Same— Condition  Precedent: 

A  "condition  precedent"  in  an  insurance  contract  is  a  con- 
dition without  performance  of  which  the  contract,  though  in  form 
executed  by  the  parties  and  delivered,  does  not  spring  into  life; 
whereas  a  "warranty"  does  not  suspend  or  defeat  the  operation 
of  the  contract,  but  a  breach  affords  either  the  remedy  expressly 
provided  in  the  contract  or  those  furnished  by  the  law. 
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Action  on  Policy — Statement  as  to  Income — Question  for  Jury: 

Where  the  amount  of  the  insured's  income  was  left  some- 
what uncertain  on  the  evidence,  the  questions  as  to  the  falsity 
of  his  statement  respecting  it,  and  his  intent  to  mislead,  were 
properly  left  to  the  jury,  to  determine  whether  a  statement  as 
to  weekly  income,  if  false,  increased  the  risk. 

Policy— Notice— "As  Soon  as  Possible": 

Under  a  policy  requiring  that.  In  case  of  accident,  written 
notice  should  be  sent  the  company  "as  soon  as  possible,"  the 
words  quoted  are  substantially  equivalent  to  "forthwith"  or  "im- 
mediate," which  in  this  connection  mean  that  such  notice  shall 
be  sent  with  reasonable  promptness. 

Same — Same — Question  for  Jury: 

Insured  was  injured  in  a  lonely  camp  in  New  Brunswick 
in  the  early  morning  by  such  a  burning  of  his  hand  as  to 
require  amputation  two  days  later.  He  was  far  from  home  and 
kindred,  and  the  notice  of  the  accident  was  not  sent  till  the 
fourth  day  thereafter.  Held*  That  whether  the  notice  was  sent  as 
soon  as  possible  pursuant  to  the  policy,  was  a  question  for  the 
Jury. 

Same— Change  of  Occupation — Insufficient  Proof: 

The  occupation  of  the  insured  was  described  in  the  schedule 
of  warranties  as  "proprietor,"  his  business  as  "Manufacturer  of 
infusorial  earth,"  and  his  duties  as  "office  duties  and  traveling 
only."  The  evidence  shows  that  he  had  directed  and  assisted  in 
making  experiments  with  infusorial  earth,  which  consisted 
chiefly  if  not  wholly  in  the  use  of  a  small  filter  press,  mixing 
tripolite  with  an  acid  and  drying  it  in  a  kiln  or  otherwise  and 
calculating  the  shrinkage.  There  was  testimony  from  which  it 
might  have  been  found  that  substantially  all  of  the  manual  labor 
was  done  by  a  workman,  and  the  insured  testified  that  he  went 
to  the  works  for  rest  and  recreation,  and  that  whatever  he  did 
while  there  was  to  this  end.  The  accident  may  have  been  found 
to  have  happened  after  all  experiments  had  ended,  the  laborer 
dismissed  and  the  insured  was  about  to  return  to  his  home  in 
this  commonwealth.  An  employe  of  the  company,  whose  duty 
was  to  classify  its  risks,  testified  in  answer  to  an  hypothetical 
question  embodying  in  substance  the  most  onerous  construction 
supported  by  evidence  as  to  what  the  insured  did  while  at  the 
works  that  such  acts  would  undoubtedly  place  him  in  a  more 
hazardous  classification  than  that  described  in  the  policy;  but 
he  also  testified  without  objection  that  it  was  the  business  or 
employments  from  which  the  insured  derived  his  livelihood 
which  determined  classification  by  the  company.  Held,  Not  to 
warrant  the  direction  of  a  verdict  for  the  company  on  the  ground 
that  he  was  injured  while  engaged  in  an  occupation  which  placed 
him  In  a  more  hazardous  classification  than  that  described  In  the 
policy. 

Same— "Occupation" — Definition : 

"Occupation"  Is  a  term  of  broad  significance,  and  Includes 
the  trade,  calling,  profession,  office,  employment,  or  business  by 
which  one  generally  gets  his  living;   and  It  Is  not  Incidental, 
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recreatory,  or  even  necessary  suspension  of  the  performance  of 
regular  duty  which  constitutes  a  "change  of  occupation"  hy  one 
Insured  against  accident. 

Same-Change  of  Occupation — What  Constitutes: 

Where  the  employment  of  insured  Is  narrow,  and  classifica- 
tion is  strict  and  closely  subdivided,  change  from  one  class  of 
compensated  work  to  another  may  effect  a  change  of  occupation; 
but,  where  comprehensive  phraseology  is  used,  a  slight  variation 
from  daily  routine  does  not  change  the  main  purpose  of  his 
business  activity. 

Same — Same^Measure  of  Recovery — Instruction: 

The  occupation  of  the  insured,  suing  on  an  accident  policy, 
was  described  in  the  schedule  of  warranties  as  "proprietor,"  his 
business  as  "Manufacturer  of  infusorial  earth,"  and  his  duties  as 
"office  duties  and  traveling  only,"  and  the  policy  provided  that, 
if  the  insured  was  injured  in  any  occupation  classified  as  more 
hazardous  than  that  stated  in  the  schedule  of  warranties,  the 
liability  should  be  only  for  such  i)ortion  of  the  principal  sum,  as 
the  premiums  paid  by  him  will  purchase  at  the  rate  fixed  by  the 
corporation  for  such  hazardous  occupation.  Held»  That  company 
could  not  complain  of  an  instruction  that  if,  during  the  period 
in  question,  he  was  actually  working  about  machinery,  experi- 
menting, using  acids,  and  thus  engaged  in  more  hazardous  occu- 
pation, he  was  entitled  only  to  such  portion  of  the  principal  sum 
insured  as  the  amount  paid  would  buy  according  to  the  schedule 
of  the  company. 

Schedule  of  Warranties — Failure  to  Fill  in  Blanks: 

The  schedule  of  warranties  by  insured  was  made  up  of 
printed  partial  assertions  or  questions  (with  two  exceptions), 
followed  by  blanks,  most  of  which  were  filled  in  by  written  an- 
swers. In  several  instances,  where  nothing  was  written  in  the 
blank  spaces,  these  were  in  reality  questions,  though  commenc- 
ing with  language  appropriate  to  a  declaration,  because  the 
graphic  form  of  the  printing,  without  punctuation  at  the  end, 
and  with  a  blank  space  to  be  filled  out,  indicated  an  interro- 
gation, rather  than  an  assertion.  Held,  That  neither  affirmation 
nor  negation  could  be  predicated  on  a  mere  omission  under  these 
circumstances. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 

Ehrerson  v.  General  Fire  &  Life  Assur.  Ck>rp.   (Mass.  S. 
J.  C.) : 

88  Northeastern  Reporter  (June  29,  1909),  668. 


Policy— Liability  of  Company— Condition  Precedent: 

Where  an  accident  policy  provided  that  the  company  would 
pay  a  stipulated  indemnity  within  90  days  from  the  receipt  by 
its  board  of  directors  of  proof  satisfactory  to  the  board  of  the 
death  of  the  insured,  and  that  his  death  had  been  caused  wholly 
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and  entirely  by  external,  violent  and  accidental  means,  the  as- 
sociation's liability  did  not  arise  until  presentation  of  such  proofs 
to  its  board,  not  only  of  the  death  of  insured,  but  also  that  the 
cause  of  death  was  within  the  description  of  the  policy. 

Same — Satisfactory  Proof  of  Loss — Construction: 

Where  an  accident  policy  required  the  beneficiary  to  furnish 
proof  of  loss  satisfactory  to  the  company's  board  of  directors,  the 
beneficiary  was  only  required  to  funish  such  proofs  as  ought  to 
be  satisfactory  to  reasonable  men,  acting  reasonably. 

Same — Same — Same: 

An  accident  policy  provided  for  payment  on  the  beneficiary 
furnishing  satisfactory  proof  to  the  company's  board  of  direc- 
tors of  the  death  of  the  insured,  and  that  his  death  was  caused 
wholly  and  entirely  by  external,  violent  and  accidental  means. 
The  beneficiary  first  submitted  certain  proof,  which  was  received, 
and  the  company  then  submitted  additional  questions  to  be  an- 
swered by  the  attending  physician,  whose  answering  afiidavit  dis- 
plosed  that  another  physician  had  been  insured's  regular  physi- 
cian and  had  seen  him  just  prior  to  his  death,  whereupon  the 
company  submitted  questions  to  be  asked  of  this  physician,  and 
on  receipt  of  his  afiidavit  rejected. the  claim.  Held.  That  such 
additional  afildavits  constituted  a  part  of  the  preliminary  proofs 
furnished  in  accordance  with  the  requirements  of  the  policy. 

Same — Same — Question  for  Jury: 

The  policy  provided  for  proof  of  loss  of  the  death  of  insured, 
and  of  the  fact  that  such  death  was  caused  wholly  and  en- 
tirely by  external,  violent  and  accidental  means,  to  be  submitted 
to  the  board  of  directors  as  a  condition  precedent  to  the  liability 
of  the  association.  The  afildavits  of  physicians  submitted  as  a 
part  of  a  beneficiary's  preliminary  proof  of  death  were  confiicting 
as  to  whether  insured  died  as  the  result  of  such  external,  violent 
and  accidental  means.  Held*  That  whether  the  directors  of  the 
society,  acting  as  reasonable  men,  should  have  found  that  the 
proofs  of  loss  showed  a  death  within  the  provisions  of  the  policy, 
was  a  question  for  the  jury. 

Same— Cause  of  Death— Evidence: 

In  an  action  for  death,  on  an  accident  policy,  evidence  of  de- 
cedent's attending  physician  and  other  medical  experts  that  de- 
cedent's death  was  due  to  the  accident,  and  not  to  uraemic  con- 
vulsions, was  competent  to  show  real  cause  of  death,  though  it 
tended  to  contradict  some  of  the  statements  of  opinion  con- 
tained in  the  preliminary  proof. 

Same — Same — Same : 

Preliminary  proofs  of  loss,  submitted  to  the  directors  of  the 
society  to  show  a  valid  claim  on  the  policy,  could  not  be  admitted 
to  show  the  real  cause  of  the  insured's  death. 

[Judgment  for  insured  below.     Here  reversed   in   favor  of  so- 
ciety.] 

Traiser  v.  Commercial  Travelers'  Eastern  Accident  Assn. 
(Mass.  S.  J.  C.) : 

88  Northeastern  Reporter  (July  20,  1909),  901. 
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Annotation — ^Validity  of  Provision  of  Accident  or  Health  Policy 
Requiring  Notice  of  Accident  or  Siclcness  within  Specified 
Time: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Craig  V.  United  States  Health  &  Ace.  Ins.  Co.,  heretofore  reported 
in  21  Insurance  Digest  282. 

18  Lawyers*  Reports  Annotated   (N.  S.),  106. 

Annotation — ^When  Strict  Compliance  with  Requirements  as  to 
Trhie  of  Notice  in  Accident  or  Health  Policy  is  Excused: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Jennings  v.  Brotherhood  Ace.  Co.,  heretofore  reported  in  21  In- 
surance Digest  302. 

18  Lawyers'  Reports  Annotated  (N.  S.),  109. 

Annotation — Right  of  Life  or  Accident  Insurance  Company  to 
Subrogation: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Gatzweiler  v.  Milwaukee  Electric  Ry.  &  Light  Co.,  heretofore  re- 
ported in  21  Insurance  Digest  352. 

18  Lawyers*  Reports  Annotated  (N.  S.),  211. 

Policy — Cause  of  Death — Liability  of  Company: 

Clause  A  of  a  contract  of  insurance  provided,  if  assured 
should  sustain  bodily  injuries  through  accident,  which  should, 
"directly  and  independently  of  all  other  causes,"  result  in  loss 
of  life,  limb,  sight,  or  time,  the  insured  would  pay  certain  sums. 
Clause  B  provided  that,  if  these  injuries  were  received  while  rid- 
ing as  a  passenger,  the  amounts  otherwise  payable  under  clause 
A  would  be  doubled.  Clause  F  provided  that,  if  a  person  other 
than  assured  was  named  as  beneficiary,  then  the  policy  should 
also  insure  such  person  against  disability  or  death  caused  di- 
rectly in  the  manner  set  forth  in  clause  B.  Held,  That,  the  pol- 
icy being  ambiguous,  it  should  be  liberally  construed  in  favor  of 
insured,  so  as  not  to  require  for  recovery,  under  clause  F,  for 
death  of  the  beneficiary  that  her  death  should  be  caused  from 
bodily  injuries  which,  independently  of  all  other  causes,  re- 
sulted in  such  loss  of  life,  but  that  it  is  enough  that  her  injuries 
were  direct  and  proximate  cause  of  her  death. 

Same — Same — Proximate  Cause^Proof: 

That  an  injury  to  the  person  causing  an  abrasion  was  the 
direct  and  proximate  cause  of  her  death,  so  as  to  allow  recovery 
under  an  accident  policy,  is  sufficiently  shown  by  evidence  that 
erysipelas,  from  which  the  person  died,  manifested  itself  within 
the  usual  time,  and  that  erysipelas  can  be  contracted  only  by  in- 
troduction of  the  germ  through  an  abrasion  of  the  skin,  though 
there  is  no  other  evidence  as  to  how  or  when  the  germ  was 
communicated. 

Same — ^"Riding  as  a  Passenger" — Sufficiency  of  Evidence: 

The  policy  stipulated  that  if  the  insured  were  injured  while 
"riding  as  a  passenger,"  she  would  be  entitled  to  double  indem- 
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nlty.  There  was  no  direct  proof  that  she  was  a  passenger,  but 
the  testimony  showed  that  the  car  stopped  at  her  home  and 
she  alighted.  Held,  That  the  evidence  was  sufficient  to  show 
that  she  was  a  passenger. 

Same — Mailing    Proof   of   Loss — Presumption: 

The  policy  provided  that  proofs  of  loss  be  furnished  the 
company  within  two  months  after  death.  The  insured  died  on 
October  24th  and  on  November  27th  proofs  of  loss  were  sent  by 
registered  letter  to  the  home  office  of  the  company.  Held*  That 
the  presumption  is  that  the  proof  of  loss  was  received  in  due 
course  of  mall. 

Policy — Limitation  of  Action — Pleading: 

The  policy  provided  that  suit  must  be  instituted  within  six 
months  after  the  death  of  the  insured.  The  suit  was  filed  on 
April  24th.  At  the  trial  on  October  23rd,  the  beneficiary  was 
allowed  to  amend  his  complaint  so  as  to  include  the  allegation 
that  "he  had  duly  performed  each  and  all  of  the  obligations  in 
said  contract  on  him  binding."  The  company  objected  to  the 
allowance  of  such  an  amendment  on  the  ground  that  the  amend- 
ment could  not  relate  back  to  the  original  date  at  which  the 
complaint  was  filed  or  said  cause  commenced,  so  as  to  arrest  the 
running  of  the  six  months  provided  in  the  policy  sued  upon, 
within  which  said  action  must  be  commenced,  and  for  the  further 
reason  that  the  amendment  varied  the  alleged  cause  of  action 
set  forth  in  the  complaint,  and  that  the  amendment,  so  allowed 
was  a  material  alteration,  and  its  omission  from  the  original  com- 
plaint is  fatal.  Held,  That  the  amendment  was  properly  allowed, 
and  that  it  related  back  to  the  time  the  original  complaint  was 
filed. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

McAuley  v.  Casualty  Company  of  America  (Mont.  S.  C): 

102  Pacific  Reporter  (July  26,  1909),  686. 


Agency — Pleading — Burden  of  Proof: 

The  company,  a  foreign  corporation,  alleged  in  defense,  that 
the  sheriff's  return  to  the  effect  that  the  summons  in  the  action 
was  served  upon  the  company  by  delivering  a  copy  thereof  to 
its  agent  B,  was  false  and  conferred  no  Jurisdiction  on  the  court, 
for  the  reason  that  B  was  not,  and  never  had  been  its  agent 
for  any  purpose.  The  beneficiary,  in  reply  traversed  this.  Held, 
That  the  burden  was  on  the  company  to  show  that  B  was  not 
its  agent. 

Same — Proof — Insufficiency: 

The  only  evidence  introduced  on  behalf  of  the  company,  to 
rebut  the  presumption  raised  by  the  sheriff's  return,  showing  one 
B  to  be  the  company's  agent,  was  the  testimony  of  Its  secretary 
to  the  effect  that  all  of  the  business  was  transacted  in  the 
company's  home  office  at  Chicago,  and  that  it  had  no  agents  for 
any  purpose  whatever  In  the  State.  Held,  That  the  evidence  was 
insufficient  to  submit  to  the  Jury  on  the  question  of  his  agency. 
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Policy— ^Change  His  Business^ — Construction: 

The  policy  provided  that,  if  the  assured  changed  his  busi- 
ness or  vocation,  he  must  immediately  send  the  secretary  of  the 
company  written  notice  of  said  fact,  and  that,  unless  the  board 
of  directors  consented  to  such  change,  the  tK>licy  upon  the  tenth 
day  thereafter  would  cease  and  determine.  Held,  That  the  change 
referred  to  meant  the  substitution  of  one  business  or  vocation  for 
the  other  as  the  usual  business  or  vocation  of  the  assured,  and 
did  not  refer  to  a  casual  or  incidental  resort  to  other  activities  for 
30  days,  where  the  vocation  described  in  the  policy  was  not 
abandoned,  and  it  was  undisputed  that  the  assured  expected 
within  a  few  days  to  continue  his  usual  vocation. 

[Judgment  for  beneficiary  below.     Here  affirmed  against  com- 
pany.] 

Taylor  v.  Illinois  Commercial  Men's  Assn.  (Neb.  S.  C.) : 

122  Northwestern  Reporter  (July  31,  1909).  41. 

Service  of  Process — Deficiency — Waiver: 

Before  objection  to  the  service  of  process  was  made,  the  com- 
pany entered  a  'general  appearance.  Held,  That  the  deficiency 
of  the  service  of  process  was  waived. 

Action  on  Poiicy — ^Amount  in  Controversy — Jurisdiction: 

Where  the  company  refused  to  pay  the  amount  due  on  an 
accident  policy  providing  for  payment  of  $2,000  in  case  of  assured's 
accidental  death,  and  there  was  no  contract  for  interest  in  the 
policy,  interest  was  not  a  mere  incident  or  accessory  to  the  mat- 
ter in  dispute  in  an  action  in  a  federal  court  in  assumpsit  for 
$3,000  damages  for  the  company's  failure  to  perform,  but  consti- 
tuted, with  the  amount  of  the  policy,  aggregate  damages  for  the 
breach;  and  hence  the  action  involved  a  sum  in  excess  of  $2,000, 
exclusive  of  interest  and  costs,  and  within  federal  Jurisdiction. 
[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Continental  Casualty  Co.  v.  Spradlin  (U.  S.  C.  C.  A.,  4th 
Cir.) ; 

170  Federal  Reporter  (August  12,  1909),  322. 

Policy — Proof  of  Lose — ^Waiver: 

Failure  to  furnish  notice  of  an  accident  or  proof  thereof 
within  the  time  fixed  by  an  accident  policy  may  be  waived  by  the 
company  or  its  general  agent 

Same— Same— Same : 

Waiver  of  failure  to  furnish  notice  and  proof  of  an  Injury 
within  the  time  fixed  by  an  accident  policy  may  consist  of  some 
act  of  the  company  or  its  general  agent  inconsistent  with  the 
claim  that  the  policy  has  become  inoperative  through  such  failure, 
such  as  retaining  without  objection  the  proof  furnished,  or  re- 
quiring additional  proof. 

Same — Same — Rule  of  Construction: 

A  clause  in  an  accident  policy  limiting  the  time  for  the  giv- 
ing of  notice  and  the  furnishing  of  proof  of  an  accident  covered 
by  the  policy  must  be  strictly  construed  against  the  company. 
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8ame— Same— Waivers-Proof: 

Where  timely  notice  of  an  accident  covered  by  an  accident 
policy  was  given  and  the  company  had  every  reason  to  believe 
that  insured  intended  to  present  his  claim,  and  the  company 
could  not  be  prejudiced  by  delay  in  furnishing  proof,  slight  evi- 
dence of  waiver  of  failure  to  furnish  proof  within  the  time  fixed 
will  be  sufficient. 

Same— Same — Same : 

Where  the  proof  of  an  injury  covered  by  an  accident  policy 
was  retained  by  the  company  without  objection,  though  furnished 
after  the  time  limited  in  the  policy,  and  the  general  agent  sub- 
sequently wrote  to  a  local  agent  to  procure  additional  proof  and 
to  fill  in  blanks  furnished,  a  finding  of  waiver  of  failure  to  furnish 
proof  within  the  time  fixed  was  authorized. 

Same— Same— Same — ^Authority  of  Agent: 

An  insurance  company  is  bound  by  the  acts  of  its  general 
managing  agent  waiving  a  failure  to  furnish  proof  of  an  injury 
within  the  time  fixed  by  the  policy,  though  it  provides  that  no 
agent  has  authority  to  waive  any  condition  thereof. 

[Judgmeht  for  insured  below.     Here  affirmed  against  company.] 
Breeden  v.  Aetna  Life  Ins.  Co.  (S.  D.  S.  C): 

122  Northwestern  Reporter  (August  13,  1909),  848. 

Action  on  Policy — Compiaint — Statute  Construed: 

The  complaint  on  the  policy  was  intended  to  be  in  the  form 
prescribed  by  Ala.  Code  1907,  vol.  2,  p.  1196,  Sec.  6382,  form  12. 
It  read:  ''The  plaintiff  claims  of  the  defendant  seven  hundred 
dollars  due  on  a  policy,  whereby  the  defendant  on  the  12th  day  of 
April,  1907,  insured  the  life  of  Richard  C.  Veltch,  who  died  on  the 
21st  day  of  November,  1907,  of  which  the  defendant  has  had 
notice.  Said  policy  is  the  property  of  the  plaintiff."  Held,  That 
the  complaint  was  insufficient  in  that  it  did  not  specify  the  time 
for  which  the  life  in  question  was  insured,  nor  otherwise  show 
that  death  resulted  during  the  life  of  the  policy.  This  much  was 
necessary,  because  the  code  form  contains  such  allegations  and 
averments. 

Same — Same — ^Variance : 

Where  a  complaint  declares  on  a  life  insurance  policy,  a 
health  and  accident  policy  is  inadmissible  in  support  of  the  com- 
plaint. 

[Judgment  for  beneficiary  below.    Here  reversed  In  favor  of  com- 
pany.] 
United  States  Health  &  Ace.  Co.  v.  Veitch  (Ala.  S.  C.) : 
50  Southern  Reporter  (August  14.  1909).  95. 

Policy — ^"Voluntary  Exposure^ — Construction : 

"Voluntary  exposure"  to  unnecessary  danger  or  obvious  risks 
within  the  meaning  of  an  accident  policy  is  a  conscious  or  inten- 
tional exposure  to  a  known  risk,  and  not  a  mere  inadvertent  or 
accidental  one. 
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Same — Same— Question  for  Jury: 

The  policy  excepted  loss  sustained  "wholly  or  in  part  from 
voluntary  exposure  to  unnecessary  danger."  The  evidence  showed 
that  insured  lived  in  a  house  near  the  Grand  Trunk  Ry.  On  the 
day  of  his  injury,  he  left  his  home  to  go  to  another  part  of  the 
city,  proceeding  along  a  path  which  crossed  the  railroad  tracks 
and  which  was  used  by  many  people  in  passing  through  the  rail- 
road yard.  It  was  a  very  stormy  day,  with  the  wind  blowing 
from  the  northwest.  Insured  testified  that  before  going  upon  the 
tracks  he  looked  and  listened,  but  saw  and  heard  nothing.  There 
were  three  tracks  at  the  place  of  crossing.  As  insured  stepped 
upon  the  middle  track,  an  engine  used  in  switching  backed  down 
upon  him,  struck  him,  and  cut  off  one  of  his  legs  above  the  ankle 
Joint.  Held,  That  the  evidence  was  not  so  conclusive  that  rea- 
sonable men  must  find  that  the  insured  had  consciously  and  in- 
tentionally exposed  himself  to  an  unnecessary  danger,  and  the 
question  should  have  been  submitted  to  the  jury. 

Same — ^Violation  of  Law — Entry  on  Railroad  Track: 

The  policy  provided  that  if  the  insured  was  injured  "while 
violating  the  law,  or  violating  the  rules  of  a  public  carrier  affect- 
ing the  safety  of  its  passengers  or  the  public,"  he  should  be  en- 
titled to  receive  but  $20.  The  company  relies,  in  support  of  its 
contention  that  the  insured's  injury  was  received  while  violating 
the  criminal  law,  upon  the  provisions  of  section  1,  c.  75,  p.  316, 
Laws  N.  H.  1899,  making  it  a  crime  to  trespass  on  the  right  of 
way  of  any  railroad  company,  and  the  evidence  wherein  it  ap- 
peared that  the  railroad  company  had  posted  notices  in  its  yard 
in  Berlin,  distant  from  150  feet  to  a  quarter  of  a  mile  from  the 
path  where  the  insured  attempted  to  cross,  warning  people  to 
keep  off  the  tracks.  Held,  That  to  render  the  insured's  entry 
upon  the  railroad's  right  of  way  punishable  as  a  crime,  it  should 
appear  that  a  notice  warning  people  not  to  enter  under  penalty 
of  the  law  was  posted  at  or  near  the  path  where  the  insured  and 
others  were  accustomed  to  enter  and  cross,  and  was  maintained 
in  such  condition  that  those  undertaking  to  enter  there  could,  by 
the  exercise  of  reasonable  care,  see  and  ascertain  its  contents. 

Same — ^Violation  of  Rules  of  Carrier — Notice— Question  for  Jury: 
The  policy  limited  the  amount  of  recovery  to  $20  if  the  in- 
sured was  injured  while  violating  the  rules  of  a  public  carrier 
affecting  the  safety  of  the  public.  The  carrier  had  notices  posted 
some  150  feet  from  the  crossing.  It  appeared  from  the  evidence 
that  insured  had  never  seen  this  notice.  Held,  That  it  was  a 
question  of  fact  for  the  jury  to  decide  whether  he  could  have  seen 
it  by  the  exercise  of  reasonable  care. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Whalen  v.  Peerless  Casualty  Co.  (N.  H.  S.  C.) : 

73  Atlantic  Reporter  (August  19,  1909),  642. 

Annotation — Rupture  of  Blood  Vessel  as  an  Accident  within  Acol- 

dent  Insurance  Policy: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Shanberg  v.  Fidelity  &  Casualty  Co.  of  New  York,  heretofore  re- 
ported in  21  Insurance  Digest,  284. 

19  Lawyers*  Reports  Annotated  (N.  S.),  1206. 
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Policy— Breach  of  Warranty— Waiver: 

An  application  for  health  insurance  contained  statements 
which  the  insured  warranted  to  be  true,  one  of  which  recited  that 
he  had  not  had  any  surgical  or  medical  treatment  during  the  last 
five  years.  The  policy  was  issued  June  18,  1906,  and  the  Insured 
died  April  18,  1907,  from  cancer.  In  his  preliminary  notice  of 
illness,  deceased  stated  that  he  had  been  attended  by  a  physician, 
December  10,  1905,  and  it  was  shown  that  he  suffered  an  opera- 
tion for  cancer  on  that  date,  though  he  was  not  notified  that  it 
was  cancer  until  August,  1906.  Held,  That  a  statement  made  by 
the  company's  agent,  who  had  no  knowledge  of  decedent's  illness 
at  the  time  the  application  was  made,  that  if  decedent  got  sick  he 
would  get  his  money,  was  conditioned  on  the  truth  of  decedent's 
statement,  and,  this  being  false  in  fact,  there  was  no  waiver  of 
the  breach  of  warranty  avoiding  policy. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Gambrell  v.  United  States  Health  &  Ace.  Ins.  Col  (S.  C. 
S.  C.) : 

65  Southeastern  Reporter  (August  21,  1909),  231. 

Foreign  Company — Service  of  Process — Venue: 

A  resident  of  one  county  in  the  State  of  Illinois  can  not 
Institute  suit  in  another  county  against  a  foreign  company  and 
have  service  of  process  made  upon  the  agent  of  such  company, 
authorized  by  virtue  of  the  statute  as  its  service  agent,  and  thus 
confer  Jurisdiction  as  to  such  company. 

Same— Same — Statute : 

Illinois  Practice  Act,  Sec.  18,  governing  accident  insurance 
companies,  which  provides  that  every  company,  not  organized 
in  that  State  but  doing  business  therein,  shall  appoint  in  writing 
an  attorney,  resident  of  the  State,  upon  whom  service  of  process 
may  be  made,  does  not  operate  to  extend  the  law  of  venues  of 
actions  as  fixed  by  the  other  statutory  provisions  of  the  State. 
Hartzell  v.  Maryland  Casualty  Co.: 
139  111.  App..  366. 

Reclpirocal  Beneficiaries — Death  in  Comnwn  Dieatter^— Survivor- 
ship—Presumption  : 

Two  sisters  became  insured  under  a  policy  making  each 
other  reciprocal  beneficiaries.  Among  other  things  the  policy 
provided,  that  the  "indemnity  for  loss  of  life  shall  be  payable 
to  the  beneficiary  named  in  the  stub  attached  hereto,  or  in  the 
event  of  the  prior  death  of  such  beneficiary,  or  in  the  event  no 
beneficiary  is  named  in  the  said  stub,  as  herein  provided,  then 
to  the  legal  representatives  of  the  assured."  Both  sisters  died 
in  a  common  disaster.  The  legal  representative  of  one  of  the 
beneficiaries  laid  claim  to  the  proceeds.  The  question  of  law 
raised  relates  to  the  necessity  of  this  claimant  showing  by  some 
proof  which  would  justify  the  Jury  in  determining  that  the  burden 
had  been  sustained  by  him,  that  the  beneficiary,  named  in  the  stub 
of  the  policy,  did  not  survive  his  intestate.  Held*  That  no  pre- 
sumption of  the  survivorship  of  either  will  be  indulged,  and 
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the  personal  representatives  of  insured  must  establish  her  survi- 
vorship by  proof  to  recover  on  the  policy. 

(Motion  of  plaintiff  to  set  aside  dismiasal  of  complaint  is  de- 
nied.] 

Dunn  V.  New  Amsterdam  Casualty  Co.  (N.  T.  City  C.) : 

118  New  York  Supplement  (September  13,  1909),  491. 


Release — Subsequent  lllnesa^Liability  of  Company: 

When  insured  thought  he  was  better  he  received  a  check 
for  his  claim,  giving  a  receipt  in  full.  Subsequently  he  became 
ill  from  the  same  accident  Held,  That  the  company  is  liable 
to  pay  indemnity  for  subsequent  illness,  notwithstanding  receipt. 

[Judgment  for  insured.] 

Kent  V.  Ocean: 

18  O.  W.  R..  1072  ; 

29  Canadian  Law  Times  (October,  1909),  996. 


Service  of  Process — Appearance — ^Waiver  of  Defects: 

An  appearance  either  in  person,  by  counsel,  by  giving  bail, 
filing  an  affidavit  of  defense,  by  making  a  defense  before  arbi- 
trators, or  by  appeal  from  an  award  or  an  agreement  that  an 
amicable  action  may  be  entered  cures  all  defects  and  irregu- 
larities in  the  service  of  the  writ 

Jurisdiction — Special  Appearance: 

A  defendant  may  question  the  court's  Jurisdiction  without 
submitting  thereto,  by  entering  an  appearance  de  bene  esse  for 
that  specific  purpose. 

Same — Same— Waiver: 

Where  a  defendant  appears  de  bene  esse  to  question  the 
court's  Jurisdiction  of  his  person,  and  the  court  rules  against  him, 
he  may  either  appeal  or  appear  and  defend  on  the  merits;  but, 
if  he  does  the  latter,  he  waives  his  objection  to  the  Jurisdiction. 

Policy— External  I njurlee— Question  for  Jury: 

The  policy  insured  against  death  from  external,  violent  and 
accidental  injuries.  The  insured  was  a  postal  agent  He  was 
found  in  a  semi-conscious  condition  in  his  car,  and  a  day  later 
died.  An  examination  at  his  home  by  the  attending  physician 
disclosed  a  swelling  and  redness  on  his  head  above  the  right 
temple,  and  afterwards  two  other  external  marks  or  swellings 
were  discovered  by  the  nurse  or  physician.  After  his  death 
an  autopsy  was  held  by  two  physicians,  who  testified  that  they 
found  a  blood  clot  in  the  skull  on  the  side  where  the  swelling 
had  appeared,  and  that  the  clot  was,  in  their  Judgment,  produced 
by  external  violence  and  not  by  disease.  For  two  days  previous 
to  the  time  he  was  found  in  tlie  car,  he  had  complained  of  severe 
pains  in  the  head,  and  the  company  claimed  that  his  death  was 
due  to  cerebral  hemorrhage,  and  offered  expert  testimony  to  sub- 
stantiate their  contention.    The  company  also  showed  that  in- 
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Bured  had  stated,  while  semi-conscious,  that  he  had  not  been 
injured.    Held,  That  the  evidence  was  sufficient  to  go  to  the  Jury. 
[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
McCullough  V.  Railway  Mail  Assn.    (Pa.  S.  C.) : 

78  AUantlc  Reporter  (October  14,  1909),  1007. 

Policy — Voluntary  Exposure — Construction : 

In  order  to  defeat  liability  on  a  casualty  policy  prohibiting 
voluntary  exposure  of  insured  to  unnecessary  danger,  and  ob- 
vious risk  of  injury,  it  is  necessary  that  there  be  conscious 
knowledge  of  the  danger  on  the  part  of  insured  and  intentional 
or  willful  exposure  to  it 

Same — Same — Burden  of  Proof: 

In  an  action  on  a  casualty  policy  containing  a  clause  against 
a  voluntary  exposure  to  unnecessary  danger,  the  company  has 
the  burden  of  proving  violation  of  such  clause  by  evidence  from 
which  such  conclusion  might  result  by  reasonable  inference,  and 
not  alone  by  conjecture. 

Same — Same — Sufficiency  of  Proof: 

In  an  action  on  a  casualty  policy  prohibiting  voluntary  ex- 
posure of  insured  to  unnecessary  danger  or  obvious  risk  of  in- 
jury, evidence  that  insured,  a  locomotive  fireman,  whose  duties 
took  him  about  the  tracks  in  railroad  yards,  took  an  entirely 
usual  route  and  the  shortest  one  from  his  home  to  his  place  of 
employment  at  the  roundhouse  through  the  railroad  yard,  and  in 
the  vicinity  of  tracks,  and  that  his  injuries  indicated  that  he 
had  been  struck  and  run  over  by  a  passing  engine  was, insuffi- 
cient to  show  a  violation  of  such  clause. 

Same  —  "Under  the  Influence  of  Any  intoxicant"  —  Insufficient 

Proof: 

The  policy  exempted  loss  from  injuries  sustained  while  in- 
sured was  under  the  influence  of  intoxicating  liquors.  The  evi- 
dence showed  that  the  last  use  of  liquor  was  prior  to  10  o'clock; 
that  an  hour  or  more  of  slumber  succeeded  it,  and  that  as  early 
as  an  hour  before  the  casualty,  on  awakening  from  that  slumber, 
deceased  had  fully  recovered  all  his  faculties,  and  was  free  from 
any  apparent  influence  of  previous  potations.  Heldf  That  the 
evidence  was  Insufficient  to  show  insured  was  under  the  influ- 
ence of  intoxicants  when  the  accident  occurred. 

Same — Same — Construction : 

The  words  "under  the  Influence  of  any  intoxicant"  in  a  cas- 
ualty policy,  providing  that  only  a  certain  amount  should  be  paid 
in  case  an  "accidental  injury  is  sustained  while  the  assured  is 
insane,  delirious  or  under  the  influence  of  any  intoxicant  or  nar- 
cotic," meant  such  degree  of  influence  as  would  materially  im- 
pair insured's  ability  to  care  for  himself  and  guard  against 
casualties;  such  degree  of  influence  being  equivalent  to  intoxi- 
cation in  the  ordinary  meaning  of  the  word. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Bakalars  v.  Continental  Casualty  Co.  (Wis.  S.  C.) : 

123  Northwestern  Reporter  (October  29,  1909).  721. 
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Annotation — Effect  of  Custom  to  Give  Insured  Notice  of  Maturity 
of  Premium  Where   Insured   Is  not  Otherwise   Entitled  to 
Notice: 
Under  the  above  headingr  appears  an  annotation  to  the  case 

of  Knoebel  ▼.  North  American  Ace.  Ins.  Co.,  heretofore  reported 

in  21  Insurance  Digest,  289. 

20  Lawyers*  Reports  Annotated  (N.  S.).  1087. 
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Agency  Contract — Maritime  Contract — Jurisdiction: 

A  contract  between  a  marine  insurance  company  and  an  in* 
surance  broker,  by  which  the  latter  agreed  to  procure  insurance 
for  the  company  on  marine  risks  on  commission,  and  to  be  re- 
sponsible for  all  premiums  due  on  such  insurance,  is  not  a  mari- 
time contract,  and  an  action  thereon  by  the  company  to  recover 
such  premiums  is  not  cognizable  in  a  court  of  admiralty. 
[Judgment  against  company.] 

St.  Paul  F.  &  M.  Ins.  Co.  v.  Blrrell  (U.  S.  D.  C,  Ore.) : 
164  Federal  Reporter  (November  19,  1908),  104. 

Poilcy — Laid  Up— Out  of  Commission — Breacli  of  Warranty: 

Where  the  harbor  in  which  a  vessel  was  laid  up  for  the 
winter  became  unsafe,  and  the  vessel  was  burned  while  sail- 
ing to  a  safer  harbor  after  passing  many  safe  harbors  having 
room  for  her,  there  was  a  breach  of  a  warranty  in  the  policy  that 
the  vessel  should  be  laid  up  and  out  of  commission  for  the 
winter. 

Same— Waiver — I  nstruct  ion : 

An  instruction  which  permits  the  Jury  to  find  a  waiver  of  a 
provision  in  an  insurance  policy  without  stating  to  them  any 
facts,  which,  if  found  by  them,  would  constitute  a  waiver,  is 
erroneous,  as  It  can  not  be  determined  on  what  theory  the  Jury 
found  their  verdict. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Robinson  v.  Insurance  Co.  of  North  America  (N.  Y.  S.  C, 
App.  Div.) : 

113  New  York  Supplement  (December  21.  1908),  105. 

Poiiey— Knowiedge  of  Unseaworthiness— Estoppel: 

The  company  issued  the  policy,  knowing  that  the  barge  was 
very  old  and  somewhat  decayed,  and  was  not  a  desirable  risk.  It 
accordingly  charged  a  higher  premium  than  what  was  ordinarily 
charged,  and  further  guarded  itself  by  providing  that  she  confine 
her  operations  to  the  waters  adjacent  to  New  York.  She  encoun- 
tered rough  water  near  Brooklyn  bridge  and  sank  some  time  aft- 
erwards. Heldf  That  the  company  having  "knowingly  took  the 
risk,  at  a  high  premium.  It  should  be  held  to  its  bargain,  and  not 
be  permitted  to  resort  to  the  terms  of  the  policy  to  overcome  the 
claim." 

[Judgment   for   insured   below,    162   Fed,,    879.     Here   affirmed 

against  company.] 
Farmers'  Feed  Co.  v.  Ins.  Co.  of  North  America  (U.  S.  C.  C. 
A.,  2nd  Cir.) : 

166  Federal  Reporter  (March  4,  1909),  111. 
(325) 
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Policy — Contract  for  Payment  of  Average — Construction: 

The  printed  part  of  a  marine  policy  set  forth  the  risks  in- 
sured against,  and  provided  that  no  particular  average  should  be 
paid  unless  amounting  to  5  per  cent.  A  typewritten  rider  stated 
the  goods  insured,  and  that  the  company  would  pay  particular 
average  if  amounting  to  3  per  cent.,  each  package  to  be  separately 
insured,  the  original  sworn  weights  to  be  taken  as  a  basis  of 
settlement,  and  the  company  to  pay  for  loss  of  weight  in  excess 
of  1  per  cent,  on  the  entire  shipment.  Heldf  That  the  company 
was  liable  for  damages  amounting  to  3  per  cent,  on  each  package 
and  if  there  was  loss  of  weight  in  excess  of  1  per  cent,  on  the 
entire  shipment  the  company  was  liable  for  that,  whether  the  loss 
for  any  jmrticular  package  were  3  per  cent,  or  less,  but  the  lia- 
bility for  the  1  per  cent,  package  was  only  for  the  particular 
risks  insured  against  and  was  not  absolute  irrespective  of  the 
cause  of  the  loss. 

[Judgment  overruling  companjr's  demurrer  to  complaint,  112  N. 
Y.  Supp.,  410,  here  reversed  and  demurrer  sustained,  wltli 
leave  to  serve  an  amended  complaint] 

Kuh  et  al.  v.  British  America  Assur.  Co.  (N.  Y.  S.  C,  App. 
Dlv.) : 

114  New  York  Supplement  (February  8,  1909),  268. 

Policy— Abandonment — Probability  of  Loss: 

The  policy  provided  that  the  right  of  abandonment  "shall  not 
•exist  unless  the  loss  exceeds  one-half  the  value  of  the  hull  and 
machinery  as  stated  in  the  policy."  In  an  action  on  the  policy 
the  company  questioned  the  right  of  the  insured  to  abandon  the 
vessel.  Held,  That  the  right  of  abandonment,  which  must  be  ex- 
ercised promptly  in  a  case  of  disaster,  does  not  depend  on  the 
certainty,  but  upon  the  high  probability  of  such  loss. 

Right  of  Abandonment — ^When  Determined — Effect  Upon  Rights 
of  Parties: 

The  right  to  abandon  a  vessel  must  be  determined  as  of  the 
time  of  abandonment.  If  then  good,  the  rights  of  the  parties  are 
definitely  fixed,  and  do  not  become  changed  by  any  subsequent 
events,  and  if  not  good,  subsequent  circumstances  will  not  affect 
it,  so  as,  retroactively,  to  impart  to  it  validity,  which  it  had  not  at 
its  origin. 

Abandonment — Subsequent  Expense — Admissibility: 

Where  a  vessel  has  been  abandoned,  evidence  of  efforts  made 
and  expenses  incurred  in  subsequent  release  of  the  vessel  may 
be  considered  under  proper  restriction,  to  ascertain  the  proba- 
bilities of  conditions  and  loss  which  were  to  be  apprehended  at 
the  stage  of  abandonment. 

Right  of  Abandohment: 

An  assured  can  not  be  required  to  abandon  a  vessel  to  the 
insurance  company,  although  the  loss,  actual  and  prospective, 
may  exceed  one-half  the  value  fixed  in  the  policy;  but  his  right 
to  abandon  depends  upon  the  fact  or  high  probability  of  such  ex- 
cess, and  not  upon  what  he  may  deem  most  to  his  advantage. 
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Same— Constructive  Total  Lost^Evidence: 

Upon  the  question  whether  there  was  a  high  probahility  of  a 
constructive  total  loss  of  a  stranded  vessel,  which  Justified  her 
abandonment  to  the  insurance  company,  the  customary  value  of 
well-directed  wrecking  services  performed  in  her  attempted  res- 
cue may  be  considered,  although  by  reason  of  the  conditional  con- 
tract under  which  they  were  rendered  they  were  not  required  to 
be  paid  for. 

Same— Same — Proof: 

The  vessel  became  stranded  on  the  east  shore  of  Lake  Mich- 
igan in  the  latter  part  of  November.  The  testimony  showed  that 
the  danger  of  the  sea  was  very  great  at  that  season  and  that 
wrecking  expeditions  were  not  usually  very  successful  at  such 
undertakings  during  the  closed  season  of  navigation.  It  was 
shown  further  that  immediately  after  the  stranding  wrecking 
expeditions  were  put  to  work  to  release  her.  After  two  such  ex- 
peditions had  failed,  a  third  succeeded  sixty-four  days  after  the 
stranding.  It  was  further  shown  that  the  underwriters  had  ex- 
pended $10,800  to  release  her,  and  damages  to  the  extent  of  $3,300 
was  conceded  as  lost  on  the  outfit  of  the  steamer.  Besides  this, 
it  is  estimated  that  it  would  take  $19,500  to  repair  the  hull.  Held, 
That  the  evidence  was  sufficient  to  sustain  a  finding  that  there 
was  a  high  probability  that  the  loss,  present  and  prospective,  in- 
cident to  the  stranding  of  the  vessel,  would  exceed  half  her  in- 
sured value,  and  warranted  her  abandonment  to  the  insurance 
company. 

Same — Proof  of  Lost — Necessity: 

Formal  proof  of  loss  is  not  essential  to  a  recovery  on  a  ma- 
rine policy  under  an  abandonment,  where  the  right  of  aban- 
donment is  the  only  issue. 

^Disbursement"  Policy — Construction : 

A  policy  of  so-called  "disbursement"  insurance  "against  the 
risk  of  total  or  constructive  total  loss  of  the  vessel  only"  provided 
that  '*a  total  and,  or  constructive  total  loss  paid  by  the  insurers 
on  hull,  to  be  a  total  loss  under  this  policy."  The  contention  is 
in  effect  that  no  right  of  action  accrues  under  the  policy  until  to- 
tal loss  (actual  or  constructive)  appears,  together  with  its  pay- 
ment by  the  "insurers  on  hull."  Held,  That  it  is  merely  a  pro- 
vision for  simplification  of  proof  in  the  event  stated,  and  not  a 
limitation  of  liability,  and  that  proof  of  the  fact  of  such  loss,  how- 
ever established,  authorizes  recovery. 

Policy — Riders— Same: 

A  provision  in  the  printed  form  of  a  marine  policy,  adapted 
to  a  different  kind  of  risk,  that  there  should  be  no  right  of  aban- 
donment for  a  constructive  total  loss  unless  the  loss  should  ex- 
ceed 75  per  cent,  of  the  insured  value.  Held,  Controlled  by  a  rider 
which  plainly,  by  reference  to  other  policies,  gave  the  right  of 
abandonment  if  the  loss  exceeded  one-half  such  valuation. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Royal  Exchange  Assur.  v.  Graham  &  Morton  Transp.  Co. 
(U.  S.  C.  C.  A.,  7th  Cir.) : 

166  Federal  Reporter  (March  4,  1909).  32. 
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Pol  icy — "Existing  I  nsurance" — Construction : 

Where  a  carrier's  marine  policy  provided  that  It  did  not  cover 
or  apply  to  any  goods  or  merchandise  on  which  there  should  he 
any  existing  insurance  by  or  on  account  of  the  owners  thereof, 
the  term  ''existing  insurance"  included  any  other  insurance  dur- 
ing the  continuance  of  the  risk,  which  was  valid  and  enforceable, 
and  was  not  limited  to  insurance  by  the  owner  existing  at  the 
time  the  carrier's  policy  attached. 

Same — Limitation  of  Action — Bar: 

Where  a  carrier's  marine  policy  contained  a  contract  limita- 
tion of  actions  thereon  of  one  year,  and  suit  was  not  brought  by 
the  carrier  for  the  loss  sustained  until  after  the  year  had  expired, 
the  action  was  barred,  though  defendant  had  agreed  to  bear  part 
of  the  loss  and  had  not  refused  to  pay  under  such  clause,  and  the 
amount  of  the  carrier's  liability  to  the  owner  of  the  property  was 
not  adjudicated  until  after  the  year  expired. 
[Judgment  for  company.] 

Lehigh  Valley  R.  Co,  v.  Providence-Washington  Ins.  Co. 
(U.  S.  S.  C.  N.  Y.) : 

167  Federal  Reporter  (April  8,  1909),  223. 

Policy— Stranding — Contract  to  Reiease— Liability  of  Contractor: 
Under  the  terms  of  the  policy,  the  Insured  had  the  right  of 
floating  the  vessels,  and  was  to  be  reimbursed  by  the  company 
for  the  expense  in  so  doing,  if  the  vessels  at  any  time  became 
stranded.  After  the  stranding  the  insured  agreed  with  the  com- 
pany to  allow  X  to  float  them,  but  promised  that  it  should  be 
done  by  a  certain  date.  The  company  contracted  with  X  to  effect 
the  floating  of  the  vessels  by  a  certain  time,  X  knowing  of  the 
agreement  between  the  insured  and  the  company.  Held,  That 
the  company  would  be  entitled  to  recover  damages  from  X,  if 
the  vessels  were  not  floated  within  the  time  agreed  upon. 

Contract  to  Release  Vessels — Breach — Counter-Claim: 

The  company  contracted  with  X  to  release  certain  stranded 
vessels.  X  failed  to  release  them  within  the  time  agreed  upon, 
and  the  company  became  liable  to  the  insured  for  damages  be- 
cause of  the  failure  to  do  so.  X  brought  suit  against  the  com- 
pany for  the  contract  price.  Held*  That  the  company  could 
counter-claim  for  the  damages  It  had  sustained  from  the  failure 
of  X  to  finish  the  work  within  the  specified  time. 

Same— Same — Right  of  Third  Party  to  Sue: 

If  the  insurance  company,  with  the  assent  of  the  insured, 
contracted  with  another  to  release  certain  stranded  vessels,  in- 
corporating in  a  contract  a  time  limit  within  which  the  work  was 
to  be  done  for  the  express  benefit  of  the  owner,  to  the  knowledge 
of  the  contractor,  the  owner  would  have  a  right  to  recover  from 
the  contractor  for  failure  to  finish  the  work  within  the  stated 
time. 

Action   by  Contractor — Agreement  of  Insured  to   Defend — Con- 
struction: 

The  owner  of  the  stranded  vessels  entitled  under  an  insur- 
ance policy  to  float  the  vessels  itself  and  be  reimbursed  by  the 
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insurance  company,  permitted  the  insurance  company  to  con- 
tract for  floating  the  vessels  within  a  stated  time.  The  con- 
tractor failed  to  finish  within  the  stated  time,  and  sued  the  in- 
surance company  for  the  contract  price,  upon  which  the  insurance 
company  contracted  with  the  owner  that  the  owner  should  take 
charge  of  the  defense  and  of  any  other  action  on  the  same  con- 
tract at  its  own  expense;  that  the  insurance  company  would  pay 
any  judgment  recovered  against  them,  not  exceeding  a  specified 
amount  claimed  as  the  owner's  damages  from  delay  in  releasing 
the  vessels,  and  if  the  judgment  were  less  than  that  sum  to  pay 
the  balance  of  the  sum  to  the  owner;  that  the  owner  would 
secure  the  insurance  company  against  any  other  liability  in  the 
suits  and  would  dismiss  suits  brought  by  it  against  the  company 
and  the  contractor,  and  would  enforce  its  claims  in  that  action; 
and  that  it  would  release  the  company  from  all  claims,  except  so 
far  as  they  could  be  worked  out  in  that  action,  and  would  not 
enforce  them  against  the  company.  Held*  That  the  agreement 
did  not  release  all  the  owner's  claims  against  the  company,  but 
provided  that  they  should  be  enforced  through  the  action  then 
begun,  and  that  the  owner,  having  secured  all  it  was  entitled  to 
in  the  action,  should  release  the  company  from  payment  of  any 
additional  sum. 

[Judgment  for  contractor  below.    Here  reversed  in  favor  of  com* 
pany.] 

Klauck  V.  Federal  Ins.  Co.  et  al.  (N.  Y.  S.  C,  App.  Div.) : 

115  New  York  Supplement  (April  26,  1909),  1049. 


Policy — Deviation — Forfeiture: 

By  the  terms  of  the  policy,  the  vessel  was  restricted  in  her 
course  of  navigation  to  certain  waters.  A  voyage  was  made  to  a 
port  outside  of  these  limits.  Held,  That  this  voyage  was  a  devi- 
ation, and  for  the  loss  occurring  while  making  such  deviation 
there  could  be  no  recovery. 

Same — Same— Permission  of  Company — Question  for  Jury: 

The  policy  restricted  the  course  of  navigation  to  certain 
waters.  The  owners  wished  to  send  the  vessel  to  a  port  outside 
of  these  limits,  and  called  on  the  general  agents  of  the  company 
to  ask  if  she  would  be  covered  by  the  insurance  in  this  voyage. 
They  were  informed  that  it  would  be  covered  by  the  insurance. 
The  agent  testified  as  to  the  conversation,  but  said  that  he  stated 
to  the  owners  that  there  would  be  a  small  additional  premium, 
depending  on  the  ports  to  be  made.  There  was  no  additional 
premium  paid,  but  the  owners,  relying  upon  the  belief  that  the 
vessel  was  protected,  dispatched  her  into  these  new  waters. 
Held,  That  whether  the  company  had  permitted  this  deviation 
was  a  question  for  the  jury. 

Same— Parol  Modification— Validity: 

There  was  no  provision  in  the  policy  requiring  that  any  modi- 
fication thereof  should  be  in  writing,  nor  did  the  statute  of  the 
state  provide  that  a  modification  of  such  a  contract  be  in  writing. 
The  insured  claimed  that  the  policy  was  modified,  by  parol  agree- 
ment, so  as  to  permit  the  vessel  to  make  a  port  outside  of  its 
course  of  navigation  as  named  by  the  policy.    The  company  con- 
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tended  that  the  written  policy  could  not  be  modified  by  parol. 
Heldf  That  a  modification  by  parol  agreement  was  valid. 

Same — Modification — Parol  Evidence: 

The  policy  restricted  the  course  of  navigation  to  certain 
waters.  The  owners,  wishing  to  send  the  insured  vessel  to  a  port 
outside  of  these  limits,  asked  the  general  agents  if  the  insurance 
would  cover  her  while  on  this  voyage.  They  informed  the  fn- 
sured  that  it  would.  The  voyage  was  made,  but  while  in  these 
waters  the  vessel  was  lost  In  the  trial  of  the  suit  on  the  policy 
the  company  objected  to  evidence  tending  to  show  modification 
of  the  written  agreement,  upon  the  ground  that  the  action  was 
based  upon  a  written  contract,  and  not  upon  a  modified  contract, 
and  for  the  further  reason  that  the  modification  claimed  was  an 
attempt  to  vary  the  terms  of  a  written  contract.  Held,  That  the 
modification  was  a  subsequeQt  contract,  and  not  a  variation  of 
the  terms  of  the  original  written  contract,  and  the  rule  that 
parol  evidence  is  not  admissible  to  contradict  or  vary  the  terms 
of  a  written  contract  does  not  apply  to  a  subsequent  modification 
or  waiver  of  the  terms  of  the  written  contract. 

Same — Deviation — Waiver: 

The  policy  restricted  the  course  of  navigation  to  certain 
waters.  The  general  agents  of  the  company  had  knowledge  that 
the  vessel  had  made  a  port  outside  of  the  course,  and  had  made 
no  objection,  but  afterwards  received  three  payments  of  premium 
under  the  policy.  They  had  also  stated  that  she  was  covered  by 
the  insurance.  After  her  destruction,  while  in  these  waters, 
proof  of  loss  was  received,  and  the  statement  made  that  they 
had  no  doubt  but  what  the  loss  would  be  paid.  Held,  To  show  a 
waiver  of  the  conditions  of  the  policy. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Norris  et  al.  v.  China  Traders'  Ins.  Co.  (Wash.  S.  C.) : 
100  Pacific  Reporter  (May  3,  1909),  1025. 

Constructive  Total  Loss  of  Ship— Order  to  Bring  within  Jurisdic- 
tion for  Inspection — Validity: 

In  an  action  by  shipowners  claiming  under  a  policy  of  marine 
insurance  in  respect  of  an  alleged  constructive  total  loss  of  their 
ship,  the  company  applied  at  chambers  for  an  order  that  the  ship 
which  was  lying  unrepaired  in  Singapore  harbor,  be  brought  to 
England  before  the  trial  of  the  action,  at  the  company's  risk  and 
expense,  on  the  ground  that  it  was  necessary  for  the  preserva- 
tion and  inspection  of  the  ship.  Held*  That  the  court  had  power, 
under  Order  1,  r.  3  (Rules  of  Supreme  Court),  to  make  the  order, 
and  that  in  the  circumstances  it  was  right  that  the  order  should 
be  made. 

[Application  of  insurance  company  allowed.] 
S.  S.  New  Orleans  Co.  v.  London  &  Provincial  Marine  A 
General  Ins.  Co.  (Eng.  C.  A.) : 

[1909]    1   Kinsr's  Bench    (The  Law  Reports,   May   1. 
1909),  943. 

Policy— "Pirates"— Warranted  Free  of  Capture,  Seizure  and  De- 
tention, Piracy  Excepted: 
Ck)ods  were  shipped  upon  a  vessel  for  carriage  from  a  place  at 
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the  mouth  of  the  Amazon  to  a  place  far  inland  upon  a  tributary 
of  a  tributary  of  that  river,  situated  in  a  remote  territory  belong- 
ing to  Bolivia  on  the  boundary  between  that  country  and  Brazil. 
These  goods  were  insured  for  the  voyage  by  a  policy  in  the  form 
of  a  marine  policy  against,  among  other  risks  usually  specified  in 
such  a  policy,  "pirates"  and  "all  other  perils"  that  should  come 
to  the  hurt,  detriment,  or  damage  of  the  subject-matter  of  insur- 
ance. The  policy  contained  the  following  clause:  "Warranted 
free  of  capture,  seizure,  and  detention,  and  the  consequence ' 
thereof,  or  any  attempt  thereat,  piracy  excepted;  and  also  from 
all  consequences  of  riots,  civil  commotions,  hostilities,  or  war- 
like operations,  whether  before  or  after  declaration  of  war."  The 
goods  insured  consisted  of  provisions  and  stores  which  belonged 
to  the  Bolivian  government,  and  were  intended  for  Bolivan  troops 
engaged  in  establishing  the  authority  of  that  government  in  the 
before-mentioned  territory.  Certain  malcontents,  mostly  Brazil- 
ians, who  were  desirous  that  the  authority  of  the  Bolivan  govern- 
ment should  not  be  established  there,  had  fitted  out  an  expedi- 
tion which  ascended  the  Amazon  in  armed  vessels  for  the  purpose 
of  resisting  the  Bolivian  troops  and  establishing  an  independent 
republic  in  the  before-mentioned  territory.  Those  on  board  one 
of  these  vessels  stopped  the  vessel  on  which  the  goods  insured 
were  shipped  and  seized  those  goods.  In  an  action  on  the  policy 
claiming  as  for  a  loss  through  pirates.  Held*  That,  even  assum- 
ing that  the  acts  of  those  who  seized  the  goods  came  within  the 
legal  definition  of  piracy  for  some  purpose,  the  word  "pirates," 
as  used  in  the  policy,  must  be  construed  in  its  popular  sense,  and 
in  that  sense  it  meant  persons  who  plunder  indiscriminately  for 
their  private  gain,  not  persons  who  simply  operate  against  the 
property  of  a  particular  state  for  a  public  political  end,  and,  there- 
fore, there  had  not  been  a  loss  through  "pirates"  within  the  mean- 
ing of  the  policy.  Held,  Also,  that,  having  regard  to  the  terms  of 
the  warranted  free  clause,  the  seizure  of  the  goods  could  not  be 
treated  as  coming  within  the  general  words  "all  other  perils"  as 
being  ejusdem  generis  with  piracy. 

[Judgment  for  company  below.    Here  aflarmed  In  favor  of  com- 
pany.] 

Republic  of  Bolivia  v.  Indemnity  Mut.  Marine  Assur.  Co. 
(Bug.  C.  A.) : 

[1909]    1    King's   Bench    (The  Law  Reports,   May   1, 
1909),  785. 

Ambiguous  Contract — Custom — Evidence: 

The  company  delivered  to  the  applicant  a  memorandum 
with  a  "rider"  attached  which  certified  that  it  had  insured  the 
applicant  "under  policy  No.  7522"  against  war  risks  only  on  a 
flour  cargo  shipped  from  Portland,  Ore.,  to  Japanese  ports  on  the 
steamship  Arabia.  In  fact,  no  policy  numbered  7522  or  other- 
wise was  executed  to  them.  Held,  That  there  was  a  latent 
ambiguity  in  the  memorandum  as  it  read,  with  its  reference  to 
the  policy,  which  it  was  competent  to  explain  by  parol,  and  that 
evidence  was  admissible  to  show  a  custom  in  such  cases  that  the 
standard  form  of  policy  in  use  by  the  insurance  company  was  un- 
derstood to  be  referred  to  and  to  be  a  part  of  the  contract,  being 
retained  by  the  company  in  its  office,  such  evidence  not  being  in- 
consistent with  the  writing. 
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Application — Concealment — Instruction: 

The  company  claimed  that  the  insured  had  concealed  ma- 
terial facts  concerning  the  risk.  The  court  instructed  the  jury 
that  "In  whatever  aspect  the  question  of  concealment  may  be 
presented,  it  is  obviously,  at  last,  no  more  than  the  simple  ques- 
tion, have  these  underwriters  been  entrapped  or  imposed  upon  or 
seduced  into  a  contract,  of  the  force,  extent,  or  incidents  of  which 
a  competent  understanding  can  not  be  imputed  to  them?"  The 
company  claimed  that  this  instruction  was  erroneous  in  that  it 
most  strongly  conveyed  the  impression  to  the  jury  that  a  fraud 
in  fact  must  be  contemplated  by  the  assured.  Held,  That  the 
jury  could  not  have  understood  from  it  that  they  must  find  that 
insured  was  guilty  of  actual  fraud  in  effecting  the  insurance  in 
order  to  justify  them  in  returning  a  verdict  for  the  company  in  the 
face  of  the  statement  of  the  court  made  more  than  once  in  other 
parts  of  the  charge :  "That  a  concealment,  whether  intentional  or 
unintentional,  entitles  the  injured  party  to  rescind  the  contract 
of  insurance,"  and  that  "it  is  immaterial  whether  the  omission 
to  communicate  a  material  fact  arises  from  intention,  indiffer- 
ence or  mistake,  or  from  it  not  being  present  to  the  mind  of  the 
party  who  should  communicate  it  that  the  fact  was  one  which  it 
was  material  to  make  known." 

[Judgment  for  insur<Hl  below.     Here  affirmed  asrainst  company.] 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Balfour  et  al.  (U.  S.  C.  C.  A., 
9th  Cir.) : 

168  Federal  Reporter  (May  20,  1909).  212. 


Policy^-Loss  of  Freight— Insurable  Interest: 

The  owners  of  the  vessel  chartered  her  to  G.  for  a  period  of 
one  trip  from  New  Orleans  to  Cape  Town,  S.  A.,  with  a  cargo  of 
live  stock  and  general  merchandise,  etc.  Among  other  things 
the  charter  provided:  "Bills  of  Lading  to  give  ship  lien  on  live 
^tock,  etc.,  for  the  balance  of  freight  due,  this  balance  to  be  in- 
sured at  charterers'  expense  for  ships  benefit  against  all  risks 
including  mortality."  The  policies  were  issued  and  during  the 
voyage,  many  of  the  cattle  died.  The  companies  claim  that  the 
owners  have  no  interest  in  the  freight  and  therefore  none  in  the 
subject-matter  of  the  insurance.  Held,  That  a  bill  of  lading 
freight  may  be  the  subject  of  insurance  and  the  owners  of  the 
vessel  were  entitled  to  recover  for  the  loss  of  freight  occasioned 
by  the  loss  of  the  cattle. 

Same— Loss  of  Cattle  from  Deficiency  of  Food — Liability  of  Com- 
pany: 

The  policy  insured  a  cargo  of  cattle  shipped  from  New 
Orleans  to  Cape  Town,  South  Africa,  against  loss  from  mortality 
and  etc.  Many  of  the  cattle  died  during  the  voyage,  owing  to  the 
deficiency  of  the  food  provided  for  them.  It  appeared  that  the 
food  supplied  was  ample  in  quantity,  and  of  a  quality  the  animals 
were  accustomed  to  on  the  ranges  from  which  they  were  taken. 
It  was  approved  by  competent  experts  in  New  Orleans.  HeJd» 
That  as  the  insurance  was  against  mortality  generally,  the  un- 
derwriters were  liable  notwithstanding  the  unusual  number  of 
deaths,  due,  perhaps  to  a  deficiency  in  kinds  of  fodder  supplied. 
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Same— Unseaworthiness^Failure  to  Furnish  Proper  Food: 

The  policy  Insured  a  cargo  of  cattle,  shipped  from  New 
Orleans  to  Cape  Town,  South  Africa,  against  loss  from  mortality* 
Jettison  and  washing  overboard.  Many  of  the  cattle  died  during 
the  voyage,  owing  to  the  deficiency  of  food  provided  for  them. 
The  charterer  of  the  vessel  had  taken  every  reasonable  precaution 
to  provide  the  proper  food.  The  company  sought  to  avoid  pay- 
ment on  the  ground  of  the  unseaworthiness  of  the  vessel,  basing 
their  contention  on  the  fact  that  the  failure  to  provide  the  vessel 
with  proper  food  rendered  it  unsea worthy  for  such  a  voyage. 
Held,  That  the  fact  that  the  food  proved  to  be  deficient  in  kind 
did  not  render  the  vessel  unseaworthy. 

Same — Deviation— Mutiny : 

The  policy  provided  that  in  case  of  any  loss  or  misfortune,  it 
shall  be  lawful  and  necessary  to  and  for  the  assured,  his  or  their 
factors,  servants  and  assigns,  to  sue,  labor  and  travel  for,  in  and 
about  the  defense,  safeguard  and  recovery  of  said  live  stock,  or 
any  part  thereof,  without  prejudice  to  this  insurance.  Owing  to  a 
mutiny  of  the  cattlemen  aboard,  the  vessel  deviated  from  her 
course  and  put  Into  a  port  to  get  new  men.  Held,  That  the  com- 
pany was  liable  for  the  extra  expense  occasioned  by  the  deviation 
to  secure  new  men. 

[Judgment  for  owners  of  vessel.] 

Tweedle  Trading  Co.  v.  Western  Assur.  Co.; 

Same  v.  Higgins  et  al.  (U.  S.  D.  C,  N.  Y.) : 

168  Federal  Reporter  (June  10,  1909),  962. 

Policy — Limitation    of   Amount   of    Insurance — Measure   of    Re- 
covery: 

An  open  policy  of  marine  insurance  on  goods  to  be  shipped 
from  time  to  time  by  insured  by  rail  and  lake  contained  a  mar- 
ginal clause  providing  that  "this  insurance  is  not  to  cover  more 
than  1100,000  by  any  one  steamer  or  in  any  one  place  at  one 
time."  Held,  That  such  clause  did  not  relate  to  the  amount  of 
the  loss,  but  of  the  insurance,  and  that  where  goods,  although 
comprising  different  shipments,  were  assembled  on  one  steamer 
to  the  value  of  |349,000,  the  policy  was  one  for  |100,000  on  the 
whole,  and  the  insurance  company  was  liable  for  100/349  of  a  loss 
occurring,  not  exceeding  |100,000. 

[Judgment  for  company  below.     (161  Fed.,  788.)    Here  aflSrmed 
In  favor  of  company.] 

Hood  Rubber  Ca  v.  Atlantic  Mut  Ins.  Co.  (U.  S.  C.  C.  A.» 
2nd  Cir.): 

170  Federal  Reporter  (September  9,  1909),  989. 

Damage  to  Cargo— -Negligence — Liability  of  Carrier: 

The  insurance  company  paid  a  loss  on  cotton  damages  In 
shipment  from  New  Orleans  to  Liverpool.  It  in  turn  brought 
suit  against  the  shipK)wner,  alleging  that  while  the  said  cotton 
was  in  the  custody  and  under  the  control  of  the  said  ship-owner, 
a  large  portion  of  it  was  allowed  to  become  greatly  wet  by  fresh 
water  and  otherwise  damaged,  and  was  stowed  on  board  the  said 
vessel  in  a  wet  and  damaged  condition,  and  other  portions  of  the 
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said  cotton  were  allowed  to  become  greatly  wet  and  otherwise 
damaged  while  aboard  the  said  vessel,  by  reason  of  the  hatches 
being  kept  open  during  heavy  and  rainy  weather,  and  other  por- 
tions of  the  said  cotton  were  allowed  to  become  greatly  wet  and 
otherwise  damaged,  by  being  stowed  In  the  same  compartment 
and  in  proximity  with  the  said  cotton  so  wet  as  aforesaid  and 
without  proper  dunnage.  "That  by  reason  of  the  said  improper 
and  negligent  care  and  stowage,  and  by  reason  of  the  lack  of 
proper  dunnage  as  aforesaid,  the  said  cotton  was  greatly  dam- 
aged, so  that  when  the  same  was  delivered  at  the  port  of  Liver- 
pool, 1,877  bales  thereof  were  found  to  be  damaged  by  the 
causes  aforesaid,  to  the  amount  of  12,789.66."  Held,  That  the  facts 
alleged  were  insufficient  to  charge  the  ship-owner  with  liability 
for  the  damage  to  such  bales,  but  not  to  the  remainder,  which, 
so  far  as  shown,  may  have  been  wet  before  they  were  delivered 
to  the  ship. 

[Judgment  for  insurance  company.] 

Ins.  Co.  of  North  America  v.  Frederick  Leyland  ft  Co.  Ltd. 
(U.  S.  D.  C,  Pa.) : 

171  Federal  Reporter  (September  23.  1909).  524. 

Assignment  of  Rights  against  Wrong-Doer— Basis  of  Action: 

The  cargo  was  insured  against  loss.  The  insurance  company 
took  an  assignment  from  the  insured  for  any  claims  that  might 
arise  in  his  favor  at  all,  in  the  right  of  its  assignor,  and  not  by 
contractual  relation  springing  from  the  contract  of  insurance. 

Deviation — Duty  of  Shipper: 

It  is  the  duty  of  the  owner  of  a  vessel  receiving  cargo  for 
transportation  to  proceed  without  unnecessary  deviation  or  delay 
in  the  course  agreed  upon  In  the  contract,  or  if  none  be  desig- 
nated in  the  customary  or  usual  track  of  sea,  to  the  port  of  de- 
livery. 

Same — Piacing  Vessel  in  Dry  Dock: 

The  placing  of  a  vessel  in  dry  dock  after  she  had  received 
cargo  on  board  for  the  voyage,  for  the  purpose  of  painting  her 
bottom  when  that  was  not  a  maritime  necessity,  constituted  a 
deviation  from  the  voyage,  which  rendered  the  vessel  liable  for 
a  loss  of  cargo  by  fire  while  she  was  so  in  the  dry  dock,  in  the 
absence  of  affirmative  proof  that  the  deviation  was  not  a  con- 
tributing cause;  the  rule  of  some  courts  that  mere  delay  does 
not  render  a  carrier  liable  for  a  loss  of  goods  of  which  the  delay 
was  not  the  proximate  cause  being  limited,  and  not  applicable  to 
a  case  of  positive  breach  of  contract  by  deviation  which  makes 
t^e  carrier  an  insurer  against  any  loss  resulting  directly  or 
indirectly. 

[Judgment  for  company.] 

The  Indrapura  (U.  S.  D.  C,  Ore.) : 

171  Federal  Reporter  (October  7,  1909),  829. 
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Agents'  Bonds^Agency  Contract — Liability  of  Surety: 

This  action  was  brought  by  the  general  agents  of  the  com- 
pany against  the  sureties  of  an  agent,  on  a  bond,  conditioned  on 
the  "faithful  payment  of  all  sums  received  for  premiums  and 
performance  of  other  duties  as  agent/'  The  agent  accepted  a 
note  as  payment  of  a  certain  premium,  indorsed  it  and  delivered 
it  to  the  general  agents,  pursuant  to  their  instructions.  Held, 
That  the  indorsement  of  notes  was  not  within  the  terms  of  the 
agency  contract  and  that  the  bondsmen  were  not  liable  where 
agent  failed  to  meet  the  personal  obligation  arising  by  reason  of 
the  indorsement. 

[Judgment  for  plaintifF  below.    Here  reversed  against  plaintiff.] 
McClary  et  al.  v.  Trezevant  et  al.  (Tex.  C.  C.  A.) : 

112  Southwestern  Reporter  (November  11,  1908).  954. 

Employers'   Liability    Insurance— Policy — Larceny   or   Embezzle- 
ment: 

A  bond  indemnifying  an  employer  against  the  fraud  or  dis- 
honesty of  an  employe  amounting  to  larceny  or  embezzlement 
does  not  cover  a  loss  due  to  carelessness  of  the  employe. 

Same — Same — Same : 

The  employe  was  a  time  check  buyer  for  a  bank.  His  duty 
was  to  go  among  the  laborers  on  a  railroad  and  buy  at  a  discount 
certain  time  checks  given  them  as  evidence  of  what  was  due 
them  on  pay  day;  later  he  arranged  with  the  sub-contractor  on 
the  railroad  to  take  up  the  time  checks.  He  was  allowed  a  lib- 
eral expense  account  and  was  not  required  to  make  any  itemized 
accounting  of  it  to  the  bank.  His  manner  of  living  was  extrava- 
gant, but  his  habits  were  good  and  it  was  not  shown  that  he 
speculated  or  made  a  habit  of  gambling.  Held*  That  these  facts 
were  not  sufficient  to  show  the  shortage  to  be  due  to  dishonesty 
amounting  to  larceny  or  embezzlement. 

Same — Application — Breach  of  Warranty: 

An  application  for  insurance,  indemnifying  a  bank  against 
the  dishonesty  or  fraud  of  an  employe  engaged  a&  time  check 
buyer,  warranted  that  the  employe  would  account  once  a  month, 
that  remittances  to  him  would  be  checked  up  three  times  a  month 
by  the  cashier  of  the  bank,  etc.  The  bond  issued  made  the  appli- 
cation a  part  thereof.  Money  delivered  to  the  employe  to  buy 
checks  was  charged  to  his  accounts,  and  the  checks  and  expense 
accounts  sent  in  were  credited  thereon.  A  balance  was  struck, 
and  he  was  considered  to  have  on  hand  the  amount  thereof;  but 
no  effort  was  made  to  ascertain  whether  the  money  was  on  hand, 
or  in  whose  possession  it  was.    Had  the  employe  been  required 
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to  account,  no  shortage  would  probably  have  resulted.  Held, 
That  the  bank  failed  to  comply  with  the  warranties,  and  could 
not  recover  for  a  loss  sustained. 

Same— Rule  of  Construction: 

A  contract  indemnifying  an  employer  against  the  dishonesty 
or  default  of  employes  is  subject  to  the  rules  governing  the  con- 
struction of  other  insurance  contracts. 

[Judgment  for  plaintiff  below.    Here  reversed.] 
United  States  Fidelity  and  Guaranty  Ck).  et  aL  v.  Bank  of 
Batesville  (Ark.  S.  C.) : 

112  Southwestern  Reporter  (November  11,  1908),  937. 

Qamishment— Exemption — ^Toois  and  Apparatus: 

In  a  garnishment  proceeding  by  a  Judgment  creditor  against 
the  company,  who  owed  the  judgment  debtor  on  a  fire  policy 
covemg  the  furniture  and  fixtures  of  a  restaurant,  the  judg- 
ment debtor  filed  a  plea  of  intervention  and  claimed  exemption 
from  the  writ  of  garnishment  on  the  ground  that  the  property 
upon  which  the  policy  was  written,  was  within  the  statutory  ex- 
emption, relating  to  tools  and  apparatus  of  any  trade  or  profes- 
sion. Heldf  That  the  furniture  and  fixtures  of  a  restaurant  were 
not  within  the  statutory  exemption  of  tools  and  apparatus. 

[Judgment  for  plaintiff  In  trial  court,  reversed  In  C.  C.  A.,  107 
S.  W.  Rep.,  555.  Here  reversed  and  reaffirmed  in  favor  of 
plaintiff.] 

Simmang  v.  Pennsylvania  Fire  Ins.  Co.  (Tex.  S.  C.) : 

112    Southwestern    Reporter    (November    18,    1908), 
1044. 

Plate-Qlass  Insurance — Policy — Proximate  Cause: 

In  an  action  on  a  plate- glass  insurance  policy  which  ex- 
empted the  company  from  liability  for  loss  happening  by  or  in 
consequence  of  any  fire,  whether  on  the  insured  premises  or  not, 
where  the  glass  was  broken  by  the  djmamiting  of  the  building 
by  the  town  authorities  or  by  concerted  action  of  property 
owners,  including  the  rental  agent  of  the  building,  to  prevent  the 
spread  of  fire  which  began  elsewhere  and  burned  up  to  the 
dynamited  building,  the  fire  was  the  proximate  cause  of  the  loss 
so  as  to  prevent  a  recovery  under  the  policy;  the  dynamiting  of 
the  building  being  one  of  Its  natural  results. 

Same — Same— Accident — Design : 

The  loss  was  not  the  result  of  accident  within  a  provision 
of  the  policy  requiring  the  breakage  to  be  the  result  of  accident, 
but  was  the  result  of  design. 

[Judgment  for  defendant  below.  Here  affirmed  In  favor  of  com- 
pany.] 

Prisbie  v.  Fidelity  &  Casualty  Co.  (Kansas  City  C.  A.) : 

112    Southwestern    Reporter    (November    18.    1908), 
1024. 

Foreign  Company — Loans — Taxation : 

A  foreign  company  as  a  part  of  Its  business  made  loans  to 
its  policyholders  on  the  security  of  their  policies.    The  only  pa- 


Digitized  by 


Google 


1900.]  Miscellaneous.  337 

pers  executed  in  consummating  sucli  a  loan  was  a  blank  form,  in 
the  nature  of  an  application  for  loan,  stating  the  amount  wanted, 
the  rate  of  interest  and  the  time  of  maturity.  This  application 
was  sent  to  the  company's  home  office  and  there  kept  until  the 
loan  matured.  In  an  action  by  the  company,  contesting  the  as- 
sessment of  the  board  of  assessors,  it  was  held  that,  although  the 
loans  were  evidenced  by  notes  held  abroad,  they  were  neverthe- 
less taxable  within  the  State. 

[Judgment  against  company  below.    Here  reversed  against  com- 
pany.] 

Travelers  Ins.  Co.  v.  Board  of  Assessors  et  al.  (La.  S.  C.) : 

47  Southern  Reporter  (November  28,  1908).  439. 

Employers'  Liability — Policy — Machine  Guards— Construction : 

An  indemnity  insurance  policy  provided:  "All  the  mangle 
machines  owned  or  operated  by  the  assured  shall  be  provided 
with  fixed  guards  or  safety  feed  tables,  adjusted  at  the  point  of 
contact  of  the  rolls  so  as  to  prevent  the  fingers  or  hands  of  the 
employes  from  being  drawn  into  the  rolls."  Held,  The  as- 
sured did  not  guarantee  that  the  machines  and  guards  used 
should  be  such  as  would  prevent  injury,  but  agreed  to  operate 
such  machines  only  as  would  practically  accomplish  the  use  for 
which  they  were  intended,  and  be  so  guarded  that,  so  far  as 
practicable,  they  would  prevent  employes  from  injury  during 
their  labors. 

[Judgment  for  company   below.     Here   reversed   again9t   com- 
pany.] 

Despatch  Laundry  Co.  v.  Employers'  Liability  Assur.  Corp. 
(Minn.  S.  C.) : 

118  Northwestern  Reporter  (December  1,  1908),  152. 

Annotation — Rule  as  to  First  and  Last  Days  in  Computation  of 

Time: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  State  of  Ohio  v.  Elson,  77  Ohio  St.,  489;  83  N.  E.,  904. 

15  Lawyers'  Reports  Annotated  (N.  S.),  688. 

Burglary  Insurance— -Acceptance— -Question  for  Jury: 

At  the  solicitation  of  the  company's  agent  a  burglary  policy 
was  made  out  and  delivered  to  the  insured.  At  the  time  of  the 
delivery  they  told  the  agent  they  were  in  doubt  as  to  whether 
they  would  accept  it  or  not,  on  account  of  the  difficulty  of  collect- 
ing in  case  of  loss,  but  held  the  policy.  At  the  request  of  the 
agent  an  officer  of  the  company  wrote  the  insured  a  letter  saying 
the  requirements  were  substantially  the  same  as  a  fire  insurance 
];)olicy.  The  insured  claimed  that  he  had  told  the  agent  that  un- 
less objection  was  made  after  the  receipt  of  the  letter,  he  could 
consider  the  policy  satisfactory.  It  was  further  shown  that  the 
agent  had  demanded  payment  of  the  premium  several  times,  and 
that,  although  the  policy  was  in  the  possession  of  the  insured 
several  months,  the  company  never  demanded  the  return  or  can- 
cellation. Held,  That  whether  the  policy  had  been  accepted  and 
credit  given  for  the  premium  was  a  question  for  the  jury. 
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Same— Same— Court  and  Jury: 

While  the  effect  of  the  acceptance  of  a  policy  is  a  questioa 
of  law»  whether  one  has  been  accepted  Is  a  question  of  fact 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Manson  et  al.  v.  Metropolitan  Surety  Co.  (N.  Y.  S.  C,  App. 
Div.) : 

112  New  York  Supplement  (December  7,  1908).  886. 

Slander  of  Agenta— Liability  of  Company: 

Some  agents  of  the  defendant  company  had  published  slan- 
derous statements  against  the  plaintiff.  His  business  was  dimin- 
ished by  the  alleged  slander  and  part  of  the  business  he  lost  went 
to  the  defendant  company.  It  was  not  shown  that  the  statement 
had  been  made  with  authority  or  knowledge  of  the  company,  nor 
did  the  company  knowingly  receive  the  benefits  of  the  agent's 
acts.  Held,  That  an  insurance  company  cannot  be  held  liable 
for  slanderous  statements  by  its  solicitors  not  spoken  in  the 
course  of  their  employment. 

[Judgment  for  company  below.    Here  affirmed  for  company.] 
Kane  v.  Boston  Mutual  Life  Ins.  Co.  (Mass.  S.  J.  C): 

86  Northeastern  Reporter  (December  18,  1908),  302. 

''Contract  of  Insurance" — Definition: 

An  "insurance  contract"  is  one  whereby,  for  an  agreed  pre- 
mium, one  party  undertakes  to  compensate  the  other  for  loss  on 
a  specified  subject,  by  specific  perils. 

"Stock  Insurance  Company** — Definition: 

A  "stock  insurance  company"  is  one  wherein  the  stockhold- 
ers contribute  all  the  capital,  pay  the  losses,  and  take  the  profits. 

"Mutual  Insurance  Company** — Definition: 

A  "mutual  insurance  company"  is  one  wherein  the  members 
constitute  both  the  insurers  and  the  insured,  where  the  members 
all  contribute  by  assessments  to  the  creation  of  a  fund  from 
which  all  losses  and  liabilities  are  paid,  and  wherein  the  profits 
are  divided  among  themselves  in  proportion  to  their  interests. 

"Mixed  Insurance  Company** — Definition: 

"Mixed  insurance  companies"  are  those  which  embody  the 
characteristics  of  both  stock  and  mutual  companies. 

"Life  and  Accident  insurance** — Definition: 

"Life  and  accident  insurance"  is  a  contract  whereby  one, 
for  a  stipulated  consideration,  agrees  to  indemnify  another 
against  injuries  by  accident  or  death. 

Contract  of  Insurance — Indemnity  Contract: 

Contracts  of  insurance  companies  with  those  insured  are 
plain  indemnity  contracts,  by  which  one  party  agrees  for  a  stip- 
ulated sum  to  assume  some  risk  borne  by  the  other  party,  and. 
If  the  apprehended  loss  occurs,  to  fully  reimburse  the  loser,  or 
to  the  extent  agreed  upon  in  the  contract. 
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Contract  to  Furnish  Burial— Validity: 

A  contract  founded  upon  a  legal  consideration,  whereby  the 
obligor  agrees  to  furnish  the  obligee  or  one  of  the  obligee's  near 
relatives  with  a  burial  reasonably  worth  a  fixed  sum,  is  a  valid 
indemnity  contract. 

Contract  to  Furnish  Burial — Classification — Statute: 

The  object  of  an  association  was  to  furnish  each  of  its  mem- 
bers at  death  a  specific  sum  for  application  to  his  funeral  ex- 
penses, by  a  system  of  mutual  contribution;  the  members  at  the' 
death  of  any  member  paying  death  assessments.  It  employed 
agents  to  solicit  business  from  the  general  public  .and  was  not 
founded  on  principles  of  philanthropy.  Heldf  That  its  contracts 
with  its  members  constituted  'iife  insurance,'*  within  Bums' 
Ann.  St.  Ind.  1908,  Sec.  4713,  forbidding  the  taking  of  an  applica- 
tion for  insurance  upon  the  life  of  any  person  in  the  State  in 
favor  of  a  person  not  having  a  bona  fide  insurable  interest  in 
the  life  of  insured,  or  who  is  not  related  to  him  within  a  certain 
degree. 

"Beneficiary'' — Definition : 

A  "beneficiary"  is  defined  as  one  who  receives  a  benefit  or 
advantage;  a  person  to  whom  a  policy  of  insurance  effected  is 
payable. 

Contract  to  Furnish  Burial — Beneficiary: 

The  contracts  of  Insurance,  whereby  an  association  agreed 
to  furnish  funds  for  the  burial  of  its  members,  provided  that  a 
member  should  pay  a  sum  upon  every  death  in  the  membership 
occurring  before  his  own,  and  in  consideration  thereof,  upon  his 
death,  the  association  would  pay  a  specified  firm  of  undertakers 
a  sum  for  burial  goods  and  service  for  his  funeral.  The  associa- 
tion's by-laws  provided  that  the  firm  of  undertakers,  their  heirs 
and  assigns,  should  furnish  all  burial  supplies  and  services,  and 
that  the  association  should  pay  them  the  full  amount  of  the 
benefits  accruing  under  the  contracts,  and  no  part  to  the  mem- 
bers* surviving  relatives  and  friends  as.  death  benefits.  Held* 
That  the  firm  of  undertakers  was  sole  beneficiary  under  the 
contract. 

"Insurable  Interest" — Definition: 

A  person  has  an  insurable  interest  in  the  life  of  another, 
where  there  Is  a  reasonable  probability  that  he  will  gain  by  the 
latter's  remaining  alive  or  lose  by  his  death. 

Official  Undertakers — Beneficiary — Insurable  Interest: 

The  official  undertakers  of  an  association,  whose  business 
was  to  insure  to  each  of  its  members  a  sum  to  defray  his  funeral 
expenses,  and  who  through  the  profits  they  received  from  the 
sale  of  supplies  were  the  sole  beneficiaries  under  the  contracts 
between  the  association  and  its  members,  bad  no  Insurable  inter- 
est in  the  members'  lives. 

Contract  of  Insurance — Medical  Examination — Statute: 

The  contract  between  the  association  and  a  member  being 
life  insurance,  the  issuance  thereof  without  the  member  having 
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Batlsfactorlly  passed  a  medical  examination  by  an  authorized 
physician  would  violate  the  express  provisions  of  Bums'  Ann.  St. 
Ind.  1908,  Sec.  4713. 

[Indictment  quashed  against  agent  below.     Here  reversed,  with 
.instructions  to  overrule  the  motion.] 

State  V.  WlUet  (Ind.  S.  C.) : 

86  Northeastern  Reporter  (December  18,  1908),  68. 

Traveling  Salesman's  Policy — Recovery: 

The  policy  was  what  Is  called  a  "traveling  salesman's  pol- 
icy," and  covered  cases  containing  jewelry.  The  salesman  had 
hired  a  truckman  to  transfer  the  cases  from  one  store  to  another. 
In  unloading  them  at  the  latter  store  a  number  of  the  sample 
cases  disappeared.  In  a  suit  on  the  policy  it  was  held  that  there 
could  be  no  recovery  where  It  was  shown  that  the  loss  of  travel- 
ing salesman's  samples  was  from  theft  in  a  city  where  assured 
had  permanent  offices  or  salesrooms,  and  hence  not  within  the 
terms  of  a  policy,  which  covered  only  loss  from  fire  and  perils  of 
inland  navigation  and  transportation,  and  expressly  excluded 
losses  by  theft,  and  provided  that  it  should  not  attach  in  places 
where  assured  had  permanent  offices  or  salesrooms. 

[Judgment  for  insured  below.     Here  reversed  In  favor  of  com- 
pany.] 

Cohn  et  al.  v.  Federal  Ins.  Co.  (N.  Y.  S.  C,  App.  Tr.) : 

113  New  York  Supplement  (December  21.  1908).  12. 

Burglary  Insurance — Warranty — Waiver: 

The  insured  stated  in  the  schedule  that  she  had  never  suf- 
fered loss  from  burglary  nor  had  ever  received  an  indemnity  for 
any  burglary.  It  was  shown  by  the  company  that  she  had  pre- 
viously suffered  such  a  loss  and  had  recovered  under  a  policy  she 
held.  The  action  by  her  against  the  company  was  dismissed  for 
the  breach  of  warranty.  The  insured,  on  appeal,  contends  that 
the  breach  of  warranty  was  waived  by  the  comjmny  continuing 
to  examine  the  insured  after  she  had  admitted  the  facts  of  the 
alleged  loss.  Held*  That  the  fact  that  the  company,  after  loss 
under  a  burglary  policy,  continued  the  examination  of  Insured,  as 
provided  by  the  policy,  after  her  admission  of  a  breach  of  war- 
ranty therein,  would  not  of  itself  constitute  a  waiver  of  the 
breach,  if  nothing  was  done  by  the  insurer  or  its  agents  to  lead 
insured  to  suppose  that  it  did  not  intend  to  take  advantage  of  the 
breach. 

[Judgment  for  company  below.    Here  affirmed  for  comi^ny.] 
Bacouby  v.  United  States  Fidelity  &  Guaranty  Co.  (N.  Y. 
S.  C,  App.  Tr.) : 

113  New  York  Supplement  (December  21.  1908).  20. 

Fidelity  Insurance— Renewal  of  Bond — Warranty: 

Where  a  surety  company  had  given  a  bond  insuring  the  fidel- 
ity of  the  employes  of  a  bank,  and  at  the  end  of  the  period  for 
which  the  bond  was  originally  given,  the  cashier,  on  an  applica- 
tion for  renewal,  stated  that  its  books  had  been  examined  and 
found  correct,  such  statement  is  not  a  warranty  where  it  is  not  a 
part  of  the  bond,  nor  referred  to  In  it,  nor  required  by  Its  terms 
as  condition  of  renewal. 
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Same — Same — Same: 

Though  a  misrepresentation  of  a  material  fact  will  avoid  a 
bond  given  to  insure  the  fidelity  of  the  employes  of  a  bank,  where 
the  misrepresentation  is  made  by  an  officer  whose  fidelity  was 
insured  and  because  of  whose  defalcation  a  claim  is  made,  the 
rule  is  not  applicable. 

[Demurrer   to  answer  of  company    sustained,   with    leave    to 
amend.] 

Stapleton  National  Bank  v.  United  States  Fidelity  &  Guar- 
anty Co.  (N.  Y.  S.  C,  App.  Tr.) : 

113  New  York  Supplement  (December  21,  1908),  26. 

Burglary  insurance— Policy — Book  of  Account: 

The  policy  provided  that  there  could  be  no  recovery  if  the 
books  were  not  kept  so  as  to  determine  at  any  time  the  actual 
loss.  Held,  That  to  determine  whether  the  book  and  accounts 
kept  by  the  insured  were  of  such  character,  it  was  proi>er  to  con- 
sider both  the  book  of  account  and  the  invoices,  and  if  the  actual 
loss  could  be  ascertained  from  the  use  of  both  of  these,  there  was 
no  breach  of  the  policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Schwartz  et  al.  v.  Metropolitan  Surety  Co.  (N.  Y.  S.  C, 
App.  Tr.) : 

113  New  York  Supplement  (Decexhber  21,  1908).  66. 

Surety  Company — Venue  of  Action: 

The  company  was  surety  on  bonds  of  the  proprietor  of  a 
saloon  and  his  clerk.  Suit  was  brought  by  the  wife  of  one  who 
had  met  his  death  while  intoxicated,  for  damages,  against  the 
proprietor,  the  clerk  and  the  company.  The  homes  of  the  com- 
pany and  the  proprietor  were  in  Douglas  county.  The  clerk  lived 
in  Platte  county,  where  the  saloon  was  located  and  where  the 
accident  occurred.  The  action  having  been  brought  in  Platte 
county,  the  proprietor  and  the  company  moved  to  quash  the 
service  of  summons  for  the  reason  that  neither  of  them  were 
served  in  Platte  county,  where  the  action  was  commenced,  and 
the  defendant  clerk  impleaded  with  them,  claiming  that  he  was 
joined  with  them  for  the  sole  purpose  of  laying  the  venue  in 
Platte  county.  Heldf  That  a  surety  company  organized  under 
the  provisions  of  Chapter  33  Gen.  St.  Neb.  1873,  is  to  all  intent 
and  purpose  an  insurance  company,  and  may,  under  Code  Civ. 
Proc.  Neb..  Sec.  55,  be  sued  in  the  county  where  the  cause  of 
action  or  some  part  thereof  arose,  or  in  the  county  where  any 
contract  or  portion  of  a  contract  entered  into  by  such  company 
has  been  violated  or  is  to  be  performed. 

[Judgment  for  plaintifT  below.     Here  affirmed  against  company 
and  proprietor,  but  reversed  as  to  clerk.] 

Sullivan  et  al.  v.  Radzuweit  et  al.  (Neb.  S.  C.) : 

118  Northwestern  Reporter  (December  22,  1908),  571. 

Application — Written  Contract — Parol  Evidence: 

The  insured  had  given  his  note  in  payment  of  the  premium 
on  an  insurance  policy.  In  an  action  on  the  note,  he  sought  to 
avoid  payment,  claiming  that  the  agent  of  the  company  had 
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made  certain  promises  and  representations  to  him  which  had 
not  been  included  in  the  written  application.  Held*  That  the 
oral  representations  and  promises  of  an  agent,  inconsistent  with 
the  written  application,  where  the  application  recited  that  no 
such  statements  had  been  made,  could  not  be  pleaded. 

[Judgment  for  defendant  below.    Here  reversed  in  favor  of  plain- 
tiff.] 

Miles  y.  Sledge  (Ala.  S.  C.) : 

47  Southern  Reporter  (December  26,  1908).  595.- 

Policy — ^Action  to  Establish  Lien — Judgment: 

The  insured  assigned  his  policy  to  D.  as  collateral  security 
for  a  loan.  After  the  first  two  years  D.  paid  the  premiums,  and 
after  D.'s  death  his  executor  paid  them.  This  action  is  brought 
by  the  executor,  praying  that  a  lien  be  adjudged  on  the  proceeds 
of  the  policy  and  asking  a  right  to  exercise  at  the  time  and  in  the 
manner  provided  in  the  policy  the  options  therein  reserved. 
Judgment  was  given  the  executor  simply  adjudging  a  lien  on  the 
policy  and  not  giving  him  the  right  of  exercising  the  options 
when  they  would  become  available.  Held*  That  the  judgment  in 
an  action  to  establish  a  lien  on  the  proceeds  of  a  life  policy  as- 
signed to  secure  a  debt,  the  options  under  which  had  not  then 
become  available,  can  not  be  complained  of  because  simply  ad- 
judging a  lien  on  the  proceeds  and  not  further  adjudging  the 
right  to  surrender  the  policy  when  the  options  should  become 
available  and  receive  the  amount  due  upon  the  option  that  would 
realize  the  most  money  and  apply  the  proceeds  to  the  debt. 

[Judgment  for  executor  below.    Here  affirmed  against  executor.] 
Davidson's  Exr.  v.  Hieatt  et  al.  (Ky.  C.  A.) : 

113  Southwestern  Reporter  (December  30,  1908),  891. 

Equitable  Assignment — Sufficiency: 

Statements  by  the  maker  of  a  note  in  order  to  secure  the 
signature  of  a  surety  thereon  that  his  insurance  and  other  prop- 
erty were  sufficient  to  pay  all  his  debts,  without  any  offer  to  as- 
sign the  insurance  to  secure  the  particular  debt,  did  not  consti- 
tute an  equitable  assignment  of  the  insurance. 

Assignment — Entry  in  Pocket  Memorandum — Sufficiency: 

An  entry  in  a  pocket  memorandum  book  kept  by  deceased  of 
a  note  given  by  him,  reciting  that  defendant,  a  surety,  held  a 
$5,000  policy  to  secure  him,  the  entry  not  being  dated  and  the 
policy  not  being  described,  was  not  an  assignment  of  the  i>olicy. 

[Judgment  for  plaintiff  below.     Here  reversed  and  petition  or- 
dered dismissed.] 

Little  V.  Berry  (Ky.  C.  A.) : 

113  Southwestern  Reporter  (December  30,  1908),  902. 

Fidel  ity  I nsurancs— Contract — Embezzlement : 

The  defendant  indemnity  company  contracted  to  indemnify 
the  sureties  on  the  bond  of  the  defendant  postmaster,  from  any 
loss  caused  by  acts  of  larceny  or  embezzlement  by  the  post- 
master. When  he  finished  his  term  there  was  a  shortage,  but  it 
was  not  shown  that  it  was  intentional.    The  company  contended 
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that  under  the  statute  of  the  State  ''embezzlement"  implied  an 
intention  to  defraud,  and  as  that  was  not  shown,  it  was  not  liable. 
The  plaintiffs  contend  that  the  term  should  be  taken  in  the  sense 
of  the  Federal,  under  which  he  was  employed,  which  holds  such 
an  appropriation  an  embezzlement  regardless  of  intention.  Held, 
That  the  language  of  an  indemnity  contract  is  susceptible  of 
more  than  one  construction,  that  construction  most  favorable  to 
the  party  indemnified  should  be  adopted,  the  company  having  pre- 
pared the  obligation  and  chosen  the  language  used. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Griffin  et  al.  v.  Zuber  et  al.  (Tex.  C.  C.  A.) : 

113  Southwestern  Reporter  (December  30,  1908),  961. 

Principal  and  Agent — Bond — Construction: 

A  bond  given  to  an  insurance  company  to  secure  perform- 
ance of  the  duties  of  its  agent  appointed  to  secure  applications 
for  insurance,  provided  that  the  principal  and  sureties  should  be 
liable  for  loans  or  advances  made  to  the  agent  during  his  agency 
*'for  the  purpose  of  enlarging  his  business  or  otherwise."  Held, 
That  it  was  the  intent  of  the  parties  to  secure  the  payment  of 
loans  or  advances  made  for  the  specific  purpose  of  enlarging  the 
agent's  business,  and  advances  for  the  support  of  the  agent's 
family,  being  merely  personal,  were  not  for  that  purpose  within 
the  meaning  of  the  bond,  and  were  not  covered  thereby. 

[Judgment  fur  company  below.    Here  reversed  against  company.] 
New  York  Life  Ins.  Co.  v.  McDearmon  (Kansas  City  C.  A.) : 

114  Southwestern  Reporter  (January  6,  1909),  57. 

Employers'  Liability  Insurance — Recovery  of  Premlums^Fraud: 

The  employes  included  in  the  schedule  of  the  original  policy 
were  yardmen  and  drivers.  The  renewals  included  the  office 
employes.  The  defendant  claimed  it  was  not  liable  for  the  addi- 
tional premium  on  the  ground  that  the  change  was  made  through 
mistake  and  fraud  of  the  company  in  pursuance  of  a  design  to 
claim  an  excessive  additional  premium  based  on  the  wages  paid 
the  office  employes.  Held,  That  the  insured  could  not  defeat  re- 
covery of  earned  premiums  for  liability  insurance  on  the  ground 
of  the  company's  fraud  in  inserting  matter  in  the  policies,  with- 
out showing  that  defendant  was  deceived  or  misled. 

Same— -Same— Laches  of  Insured — Estoppel: 

In  a  suit  for  earned  annual  premiums  for  liability  insurance, 
under  policies  requiring  insured  to  pay  a  percentage  on  the  wages 
paid  specified  classes  of  employes,  injuries  to  whom  the  policies 
insured  against,  insured  was  barred  by  laches  to  assert  fraud  or 
mistake  in  the  inclusion,  in  the  renewal  policies,  of  an  additional 
class  of  employes,  where  the  last  policy  had  expired  twenty 
months  previously,  regardless  of  the  incurrence  of  liability  under 
the  policies. 

[Judgment  for  company  below.     Here  affirmed  against  defend- 
ant.] 
Fidelity  &  Casualty  Co.  of  N.  Y.  v.  Dierks  Lumber  &  Coal 
Co.  (Kansas  City  C.  A.) : 

114  Southwestern  Reporter  (January  6,  1909),  55. 
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Incorporation — Stock  Subscription: 

Plaintiff  agreed  to  subscribe  for  stock  in  an  insurance  com- 
pany to  be  formed,  and  gave  his  check  for  10  per  cent  of  the  sub- 
scription price,  payable  to  the  corporation's  order,  agreeing  to 
pay  the  remaining  90  per  cent,  when  the  capital  was  fully  sub- 
scribed, and  should  be  called  for  by  the  board  of  directors.  The 
check  was  never  collected,  nor  was  the  subscription  ever  consum- 
mated. Held,  A  mere  agreement  to  subscribe,  which  was  not  en- 
forceable as  a  subscription. 

Same — Same — Statute: 

Insurance  Law  N.  Y.,  sec.  110  (Laws  N.  Y.  1892,  p.  1974,  c 
690),  provides  for  the  incorporation  of  Insurance  companies,  but 
does  not  require  that  the  charter  shall  embody  or  be  accompanied 
by  any  subscription  to  the  capital  stock,  stock  subscriptions  being 
regulated  by  section  112  (page  1975),  which  declares  that  on  the 
filing  of  the  required  declaration,  a  copy  of  the  charter  and  proof 
of  publication  of  the  notice  of  intention  to  form  the  corporation,  it 
may  open  subscription  books  and  keep  them  open  until  the  char- 
ter capital  is  subscribed.  Held,  That  the  incorporators  become  a 
corporation  before  stock  subscriptions  are  invited,  and  hence 
such  subscriptions  are  invalid  unless  10  per  cent,  is  paid  in  cash 
at  the  time  of  the  subscription,  as  required  by  Stock  Corporation 
Law  N.  Y.,  sec.  41  (Laws  1892,  p.  1835,  c.  688). 

[Judgment  for  receiver  of  company  below.     Here  reversed   In 
favor  of  subscriber.] 

Van  Schaick  v.  Mackin  (N.  Y.  S.  C,  App.  Div.) : 

113  New  York  Supplement  (January  11,  1909),  408. 

Burglary  Insurance — Policy — Construction : 

The  policy  indemnified  against  loss  of  money  from  safes  or 
vaults  abstracted  "by  the  use  of  tools  or  explosives  directly  upon 
the  outside  thereof."  The  evidence  showed  that  the  money  was 
placed  in  the  safe,  the  inner  door  locked  and  the  combination  of 
the  outer  door  turned.  On  the  return  of  the  bookkeeper,  she 
found  the  outer  door  closed,  but  the  handles  turned;  the  inner 
door  was  unlocked  and  a  strange  key  was  found  in  the  lock;  the 
money  was  missing.  Held,  That  the  loss  was  not  within  the 
terms  of  the  policy, 

[Judgment  for  insured  below.  Here  reversed  In  favor  of  company.] 
Brill  V.  Metropolitan  Surety  Co.  (N.  Y.  S.  C,  App.  Tr.) : 

113  New  York  Supplement  (January  11,  1909),  476. 

Annual  Report — ^Transfer  of  Loans^PerJury: 

Where  loans,  and  collaterals  held  to  secure  them,  were  trans- 
ferred by  an  insurance  comjmny  to  its  bankers  on  the  day  before 
it  made  its  annual  report  to  the  superintendent  of  insurance,  the 
amount  of  such  loans  being  paid  to  the  company  and  the  loans 
and  collaterals  delivered  to  the  bankers,  the  company  ceased  to 
be  the  holder  thereof,  although  it  agreed  to  repay  the  amount  re- 
ceived with  interest  and  take  back  and  reinstate  the  loans  imme- 
diately after  the  filing  of  its  annual  report,  according  to  a  practice 
adopted  for  many  years,  and,  therefore,  a  statement  in  such  re- 
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port  that  it  held  no  loans  on  the  day  the  report  was  made  was 
true,  and  a  verification  thereof  was  not  perjury. 

[Judflrment  dismissing  writ  of  habeas  corpus  below.     Here  re- 
versed in  favor  of  officer  of  company.] 

People  ex  rel.  Hegeman  v.  Corrigan,  City  Magistrate,  et  al. 
(N.  Y.  S.  C,  App.  Div.) : 

113  New  York  Supplement  (January  11,  1909),  504. 

Annual  Report — ^Transfer  of  Loans — Forgery: 

Certain  loans  were  transferred  by  the  company  to  its  bankers 
on  the  day  before  the  annual  report  to  the  superintendent  of  in- 
surance, and  such  transfers  were  also  made  on  the  company's 
books  for  the  purpose  of  deceiving  the  insurance  department. 
Held,  That  an  indictment  of  the  officer  for  forgery  was  not  good. 

[Judgment  dismissing  writ  of  liabeas  corpus  below.     Here  re- 
versed in  favor  of  officer  of  company.] 

People  ex  rel.  Hegeman  v.  Corrigan,  City  Magistrate,  et  al. 
(N.  Y.  S.  C,  App.  Div.) : 

113  New  York  Supplement  (January  11,  1909),  513. 

Action — Jurisdiction — Statute— Construction : 

Plaintiff  sued  for  the  value  of  services  as  agent  under  a  con- 
tract of  employment  made  in  M.  county  with  defendant  insurance 
company  through  its  president;  defendant's  principal  place  of 
business  being  in  J.  county.  Ky.  Civ.  Code  Prac,  sec.  71,  pro- 
vides that,  excepting  certain  actions,  an  action  against  an  in- 
corporated insurance  company  may  be  brought  in  the  county 
where  its  principal  place  of  business  is  situated ;  or,  if  it  arise  out 
of  a  transaction  with  an  agent  of  the  corporation,  it  may  be 
brought  in  the  county  where  the  transaction  took  place.  HeJd> 
That  plaintiff  could  sue  in  M.  county,  where  the  transaction  took 
place;  the  president  being  an  agent  of  the  company  within  the 
statute. 

[Judfirment  for  company  below.    Here  reversed,  with  directions  to 
sustain  agent's  demurrer.] 

Ward  V.  Citizens*  Life  Ins.  Co.  (Ky.  C.  A.) : 

114  Southwestern  Reporter  (January  20,  1909),  751. 

I  ndemn  ity  I  nsurance — Po I  Icy — EvI  dence — Recovery : 

The  company  issued  a  policy  to  the  insured  agreeing  to  in- 
demnify him  for  loss  imposed  upon  him  by  law  for  certain  in- 
juries to  third  persons.  One  of  the  insured's  teamsters  was  in- 
jured and  recovered  a  Judgment  against  the  insured.  In  an  action 
brought  on  the  policy  the  company  sought  to  avoid  liability  on 
the  ground  that  the  policy  limited  its  liability  to  "loss  actually 
sustained  and  paid"  by  the  insured.  The  policy  was  not  in  evi- 
dence. Held,  That  such  a  provision  could  not  be  considered 
where  the  policy  was  not  in  evidence  and  that  the  insured  could 
recover  even  though  the  judgment  had  not  been  paid  by  him. 

[Judgment  for  insured  below.    Here  affirmed  against  company.] 
Lewinthan  v.  Travelers'  Ins.  Co.  (N.  Y.  S.  C,  App.  Tr.) : 

113  New  York  Supplement  (February  1,  1909),  1031. 
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Employer's  Liability — ^Action — Stipulations — Effect  on  Pleading: 
In  an  action  for  money  had  and  received,  to  recover  money 
contributed  by  plaintiff,  when  defendant  had  insured  under  a 
casualty  policy,  towards  settling  an  injury  case  against  plaintiff, 
where  the  defense  was  a  general  denial,  and  both  parties  pro- 
ceeded upon  the  theory  that  plaintiffs  right  to  recover  rested  on 
the  policy,  and  that  defendant's  liability  thereunder  was  excused 
by  plaintiffs  violation  of  a  provision  therein  requiring  immediate 
notice  of  the  accident,  a  stipulation  by  the  parties  that  the  only 
issue  was  whether  insured  gave  immediate  notice  to  the  com- 
pany of  the  accident  in  accordance  with  the  policy,  was  in  effect 
an  amendment  of  the  pleadings,  and  eliminated  all  questions  ex- 
cept that  as  to  the  time  the  notice  was  given. 

Same — Immediate  Notice— Sufficiency: 

The  policy  provided  that  unless  immediate  written  notice  of 
accidents  were  given,  the  company  would  be  relieved  of  liabil- 
ity. The  notice  was  not  given  until  three  months  after  the  acci- 
dent. The  employer  showed  that  he  did  not  know  that  the  acci- 
dent had  occurred  until  he  had  received  a  letter  from  the  lawyer 
of  the  injured  employe.  Heldf  That  the  insured  had  complied 
with  the  requirements  as  to  immediate  notice. 

[Judgment  for  employer  below.    Here  affirmed  against  company.] 
Gilles  V.  United  States  Casualty  Co.   (N.  Y.  S.  C,  App. 
Div.) : 

114  New  York  Supplement  (February  8.  1909).  54. 

Railroad  Relief  Society — Wife  as  Beneficiary — Divorce: 

Where  a  railroad  employe  insured  his  life  in  the  relief  de- 
partment society  of  his  railroad  for  $500  in  favor  of  his  "wife, 
E.  J.  R.,"  and  the  rules  and  by-laws  of  the  society  provided  that 
benefits  should  be  paid  "to  the  relatives  (of  the  insured)  or 
other  beneficiaries  specified  in  the  application  of  such  employe," 
the  fact  that  he  afterward  obtained  a  divorce  from  his  said  wife 
on  the  ground  of  her  alleged  marital  misconduct,  and  married  a 
second  wife,  did  not  defeat  her  right  to  recover  the  death  benefit 
insurance  if  he  failed  to  withdraw  her  name  as  beneficiary  or  to 
designate  another. 

Same— Same— Same — Insurable  Interest: 

The  fact  that  the  insurable  interest  of  the  beneficiary  ceased, 
by  reason  of  a  divorce  before  the  death  of  the  insured,  will  not 
prevent  her  recovery  if  her  designation  as  beneficiary  was  valid 
at  its  inception. 

Same — By-Law — Change  of  Beneficiary — SufRciency: 

Where  the  insurance  contract  and  the  rules  and  by-laws  con- 
stituting a  part  thereof  provided  that  the  death  benefit  should  be 
paid  to  E.  J.  R.  unless  withdrawn  as  a  beneficiary,  or  unless  an- 
other beneficiary  should  be  "duly  designated  in  writing  in 
substitution,  with  the  approval  of  the  superintendent  of  the  relief 
department,"  allegations  that  after  E.  J.  R.  was  divorced  from  the 
insured  he  married  a  second  wife,  and  "applied  to  and  requested 
the  local  agent  of  the  association  to  change  the  name  of  his 
beneficiary    *    *    *    and  to  substitute  the  name  of  his  then  wife." 
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etc.,  but  because  of  the  local  agent's  negligence  the  substitution 
was  not  made,  do  not  show  that  the  insured  took  the  necessary 
steps  to  make  his  second  wife  the  beneficiary.  A  contract  method 
of  changing  the  beneficiary  must  generally  be  pursued,  in  the 
absence  of  fraud,  mistake  or  other  cause  for  equitable  relief. 

[Judgment  for  original  beneficiary  below.    Here  affirmed  against 
plaintiff.] 

Farra  v.  Braman  (Ind.  S.  C.) : 

86  Northeastern  Reporter  (February  2,  1909).  843. 

Fire  insurance  Patrol — Statute— Construction: 

Defendant,  an  association  organized  under  Act  No.  115,  p.  186, 
of  1902,  composed  of  insurance  companies  doing  business  in  New 
Orleans,  and  having  authority  to  maintain  a  corps  of  men  and 
suitable  apparatus  to  save  life  and  property  at  and  after  fires, 
and  which  is  supported  by  assessments  levied  on  all  persons,  nat- 
ural or  artificial,  engaged  in  the  fire  insurance  business  in  said 
city,  is  a  private  association,  whose  main  purpose,  as  appears 
from  a  reasonable  construction  of  the  law  under  which  it  is  estab- 
lished, is  to  minimize  the  losses  and  promote  the  pecuniary  inter- 
ests of  its  members,  and  is  neither  a  public  corporation  nor  a 
public  charity,  and  it  is  liable  in  damages  for  Injuries  sustained 
by  a  member  of  the  fire  department,  engaged  in  the  discharge  of 
his  duties,  as  the  result  of  the  negligence  of  its  servants  in  driv- 
ing one  of  its  vehicles  through  the  streets  of  the  city;  and  this 
notwithstanding  that  the  statute  referred  to  includes  the  saving 
of  life  among  the  purposes  for  which  such  associations  may  be 
established,  and  prohibits  them  from  charging  for  their  services 
or  from  distinguishing  between  insured  and  uninsured  property. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  associa- 
tion.] 
Coleman  v.  Fire  Ins.  Patrol  of  New  Orleans  (La.  S.  C.) : 
48  Southern  Reporter  (February  13.  1909),  130. 

Health  Policy— Disability— instruction: 

In  an  action  on  a  policy  of  insurance  against  disability  from 
sickness,  providing  that  defendant  would  not  be  liable  except  for 
sickness  commencing  after  the  policy  had  been  in  force  sixty 
days,  where  the  only  defense  was  that  the  sickness  on  which  the 
action  is  based  commenced  within  sixty  days  from  the  date  of  the 
policy,  it  was  not  error  to  instruct  that.  If  the  sickness  "for  which 
plaintiff  claims  indemnity  was  contracted  after  sixty  days"  from 
the  policy,  plaintiff  is  entitled  to  recover,  though  such  instruction 
did  not  require  recovery  to  be  based  on  evidence  as  to  any  other 
fact  necessary  to  make  out  plaintiff's  case. 

[Judgment  for  insured  below.     Here  affirmed  against  company.] 
Pennsylvania  Casualty  Co.  v.  Mitchell  (Ala.  S.  C.) : 

48  Southern  Reporter  (February  13.  1909),  78. 

Lloyds'  Association— Regulation  by  Underwriters — Statute: 

Attorneys  in  fact  of  an  unincorporated  association,  known  as 
the  United  States  Lloyds,  doing  an  insurance  business  in  the 
city  of  New  York,  by  insuring  against  fire  vessels  and  cargoes. 
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while  In  New  York  harbor  and  elsewhere,  and  insuring  freight 
while  transported  to  and  from  the  vessels,  and  insuring  automo- 
biles within  the  city  against  fire,  are  engaged  in  insuring  prop- 
erty in  the  city  against  fire  within  Laws  N.  Y.  1867,  p.  2113,  c.  846, 
organizing  a  corporation  to  supervise  the  business  of  fire  insur- 
ance in  the  city,  with  power  to  require  semi-annual  statements  of 
the  aggregate  premiums  received  for  insuring  property  within 
the  city,  to  make  a  ratable  assessment  to  supply  funds  for  the 
maintenance  of  the  business  of  supervision  and  of  a  fire  patrol, 
and  the  attorneys  must  pay  their  proportionate  share  for  the  ben- 
efits received  through  the  fire  patrol. 

[Judgment  for  board  of  underwriters.] 

New  York  Board  of  Fire  Underwriters  v.  Higgins  et  al.  (N. 
Y.  S.  C,  App.  Div.) : 

114  New  York  Supplement  (February  15,  1909),  606. 

Employers'  Liability   Insurance — SufRciency  of  Payment— Right 

to  Sue: 

Action  was  brought  by  the  employe  against  his  employer  for 
damages  arising  out  of  an  injury  sustained  by  him.  After  the 
action  was  commenced,  but  before  judgment  was  rendered,  the 
employer  was  adjudicated  a  bankrupt,  and  a  receiver  was  duly  ap- 
pointed. It  being  too  late  then  to  file  the  judgment  as  a  claim 
in  the  bankruptcy  proceedings,  supplementary  proceedings  were 
instituted  and  a  receiver  of  the  defendant  employer  was  appoint- 
ed as  judgment  debtor  for  the  sole  purpose  of  satisfying  the  em- 
ploye's judgment,  as  the  policy  held  by  the  employer  was  of  no 
value  and  was  uncollectible  until  the  judgment  of  the  employe 
was  satisfied.  In  furtherance  of  the  plan,  the  receiver  gave  his 
note  in  satisfaction  of  the  judgment  Held*  That  this  procedure 
**was  a  mere  subterfuge,  resorted  to  for  the  purpose  of  making 
a  nominal  compliance  with  the  terms  of  the  insurance  contract. 
The  contract  was  one  which  the  parties  thereto  had  a  right  to 
make,  and  it  would  be  trifling  with  its  terms  for  a  court  to  hold 
that  the  shadowy  payment  here  attempted  to  be  made  conformed 
to  its  requirements.  There  was  no  bona  fide  payment  of  the 
judgment." 

[Judgment   setting  aside  ex   parte   order  of  settlement  below. 
Here  aflirmed  against  receiver.] 

Stenbohm  v.  Brown-Corliss  Engine  Co.  et  al.  (Wis.  S.  C.) : 

119  Northwestern  Reporter  (February  19,  1909),  308. 

Liability  Insurance — Policy — Notice: 

An  elevator  liability  insurance  policy  provided  that  on  the 
occurrence  of  any  accident  to  any  person  "in  regard  to  which 
a  claim  may  arise,"  immediate  notice  in  writing  should  be  given 
and  unless  legal  proceedings  were  immediately  commenced 
against  the  insured  by  the  person  so  injured,  then  he  must  also 
give  notice  of  the  action  when  brought.  The  insured  gave  no  no- 
tice until  the  action  was  commenced.  The  company  denied  its 
liability  to  the  insured  because  of  his  failure  to  give  notice  as  re- 
quired. The  insured  contends  that  only  one  notice  was  required, 
and  that  was  to  have  been  given  when  the  claim  actually  arose 
from  an  accident,  and  that  the  claim  did  not  arise  until  the  suit 
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was  commenced.  Heldf  That  one  notice  was  not  sufficient,  as  the 
word  "immediately"  refers  to  the  "occurrence  of  the  accident/' 
and  the  words  "in  regard  to  which  a  claim  may  arise"  mean  any 
accident  that  may  be  the  foundation  of  a  claim  against  the  com- 
pany. 

8a  me— Same— 8a  me : 

A  liability  insurance  policy  which  stipulates  that,  on  the  oc- 
currence of  an  accident  in  regard  to  which  a  claim  may  arise,  no- 
tice in  writing  shall  be  immediately  given  by  insured  to  the  com- 
pany is  not  satisfied  by  a  notice  given  nine  months  after  the  ac- 
cident. 

8ame — Waiver — Necessity  of  Pleading: 

Insured  failed  to  give  notice  as  required  by  the  policy.  In  an 
action  against  the  company  he  alleged  that  he  had  duly  per- 
formed all  the  conditions  of  the  policy.  The  company  answered 
that  notice  had  not  been  given.  The  insured  sought  to  prove 
that  notice  had  been  waived.  Held,  That  one  relying  on  a  waiver 
of  the  performance  of  an  act  on  which  his  right  of  action  depends 
must  specially  plead  the  waiver. 

8ame — Notice — Waiver: 

A  liability  insurance  policy  required  immediate  notice,  in 
writing,  of  an  accident  The  agent  of  the  company  who  had  pro- 
cured the  policy,  but  who  had  ceased  to  act  as  agent,  read  of  an 
accident  in  the  newspapers,  and  went  to  the  office  of  the  company 
and  told  the  man  at  one  of  the  desks  there  that  he  had  read  in  the 
papers  about  an  accident,  and  the  man  replied  that  he  would  at- . 
tend  to  it.  Neither  the  policy  nor  the  name  of  insured  was  men- 
tioned, and  nothing  was  said  about  any  notice,  or  waiver  of  no* 
tice,  and  no  promise  of  any  kind  was  made.  The  agent  subse- 
quently told  insured  what  had  been  done,  and  insured  replied 
that  the  agent  had  done  right.  Held,  Not  to  show  a  waiver  by  the 
company  of  notice  in  writing. 

8ame — ^Waiver— Construction : 

To  hold  that  the  company  Issuing  a  liability  policy,  stipulat- 
ing that  insured  shall  give  notice  in  writing  of  an  accident, 
waived  the  written  notice,  the  company  must  have  done  some- 
thing inconsistent  with  its  intention  to  claim  notice,  which  op- 
erated to  mislead  insured  and  justified  him  in  omitting  to  give 
notice. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 
Aronson  v.  Frankfurt  Ace.  A  Plate  Glass  Ins.  Co.   (Cal. 
C.  A.): 

99  Pacific  Reporter  (February  22,   1909),   537. 

Agenfs  Bond — ^"Future  Agreement" — Construction: 

A  contract  employing  an  agent  to  solicit  insurance  in  the 
States  of  Oregon  and  Washington  provided  that  the  agent  should 
give  a  bond  for  faithful  performance  "under  this  or  any  future 
agreement"  The  bond  stipulated  that  it  should  remain  in  force 
so  long  as  the  agent  should  continue  to  be  agent,  "whether  under 
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his  existing  appointment  or  any  future  one  and  whether  such 
present  or  future  agency"  be  sole  or  in  connection  with  others. 
Subsequently  the  agent  was  made  soliciting  agent  in  the  States 
of  Utah,  Colorado  and  Wyoming.  Held,  That  the  sureties  were 
liable  for  a  breach  of  his  duties  in  such  subsequent  employment, 
the  term  ''future  agreement"  having  reference  to  a  future  ap- 
pointment. 

[Judgment  for  company  below.    Here  affirmed  against  surety.] 

Daly  V.  Old  et  al.  (Utah  S.  C.) : 

99  Pacific  Reporter  (February  22,  1909),  460. 

Unincorporated  AMociatlon — Action — Jurisdiction: 

Though  an  action  at  law  may  be  brought,  a  court  of  equity 
will  take  jurisdiction  of  a  suit  to  enforce  payment  of  a  fire  policy 
issued  by  an  unincorporated  association  composed  of  corpora- 
tions, firms  and  individuals,  for  the  purpose  of  issuing  insurance 
policies  to  its  members  on  the  mutual  plan,  because  the  remedy 
in  equity  is  more  adequate,  the  procedure  in  equity  being  pecu- 
liarly adapted  to  enforce  the  performance  of  any  personal  act  re- 
quired of  the  manager  or  committee  of  the  association  to  obtain 
satisfaction  of  the  decree. 

Same — Policy — Special  Premium  Rate — Validity: 

The  agent  of  an  unincorporated  mutual  fire  association, 
whose  plan  was  to  insure  its  members  against  loss  by  fire  at  a 
rate  of  15  per  cent,  less  than  what  was  charged  by  other  insur- 
ance companies,  agreed  to  insure  property  at  a  fiat  rate,  lower 
than  the  usual  basis  rate,  and  to  deduct  the  customary  15  per 
cent.  The  policies  were  issued  at  this  rate  and  were  renewed 
from  time  to  time  on  the  same  conditions.  There  was  inquiry 
made  in  each  letter  inclosing  the  renewal  policies  as  to  the  rates 
of  insurance  companies  where  the  property  was  located,  but  no 
answers  were  made  concerning  this.  The  association  did  not 
cancel  the  policies.  Held,  That  the  insurance  was  not  based  on 
the  system  of  the  association,  but  upon  a  special  contract,  and 
as  they  had  not  been  canceled,  the  association  was  estopped  to 
deny  their  validity. 

Same— Same — ^"Concurrent" — Construction: 

The  policy  provided  that  "$150,000  total  concurrent  insurance 
permitted."  The  insured  carried  $160,000,  including  the  policies 
in  the  defendant  company.  The  company  sought  to  avoid  full  lia- 
bility on  the  ground  that  the  property  was  over-insured.  Held, 
That  "concurrent,"  as  used  in  the  policies,  means  running  with, 
and  it  would  not  be  a  strained  or  unnatural  construction  to  say 
that  the  parties  meant  $150,000  of  other  insurance  running  with 
these  policies. 

Same — Release  of  Water  Company — Defense: 

The  claim  of  insured  against  a  water  company  for  its  failure 
to  furnish  sufficient  water  or  pressure  was  compromised.  In- 
sured acted  in  good  faith,  and  the  compromise  was  made  by  at- 
torneys acting  for  the  companies.  Held,  That  a  company  could 
not  defeat  a  recovery  on  its  policy  on  the  ground  that  insured  had 
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released  the  water  company  from  liability,  and  had  thereby  pre- 
vented subrogation. 

[Judgment  for  insured  below.    Affirmed  against  company  on  ap- 
peal, 140  111.  App.,  604.    Here  affirmed  against  company.] 

Parkhurst-Davis  Mercantile  Co.  v.  Merchant  Underwriters 
at  the  Indemnity  Exchange  et  al.  (111.  S.  C.) : 

86  Northeastern  Reporter  (February  23,  1909),  1062. 

Fidelity  insurance — ^Agent's  Bond— Construction: 

The  fidelity  bond  of  an  insurance  agent  secured  the  faithful 
performance  of  his  duties,  and  contained  a  clause  obligating  him 
to  pay  over  all  moneys  collected  and  received  as  a  soliciting  and 
collecting  agent,  and  also  all  moneys  which  he  owed  or  might 
thereafter  owe  the  general  agent,  either  on  account  of  advances 
to  him  or  otherwise.  Held,  That  such  latter  provision  only  se- 
cured advances  made  in  the  line  of  the  agency  for  the  purpose 
of  his  business,  and  did  not  include  other  personal  advances. 

[Judgment  for  sureties  below.    Here  affirmed  against  principal.] 
Kaufman  et  al.  v.  Marshall  et  al.  (Ark.  S.  C.) : 

115  Southwestern  Reporter  (February  24,  1909),  680. 

Rent  insurance — Policy— Delay— Measure  of  Recovery: 

The  policies  insured  against  loss  of  rents.  They  provided 
that  in  event  of  the  destruction  of  the  buildings  by  fire,  the  in- 
sured would  "rebuild  in  as  short  time  as  the  nature  of  the  case 
will  admit,"  and  limited  the  company's  liability  to  the  actual  loss 
caused  by  fire,  specifically  excepting  "loss  occasioned  by  ordi- 
nance or  law  regulating  construction  or  repair  of  buildings,  or  by 
interruption  of  business,  manufacturing  processes,  or  otherwise." 
After  the  fire,  city  ordinances  were  passed  reloc&ting  street  lines, 
which  delayed  the  issuing  of  building  permits.  Held»  That  the 
company  was  not  liable  for  rents  during  this  delay. 

Same — Same— Same — Same : 

Under  a  policy  insuring  rents,  but  requiring  insured  to  re- 
build as  soon  as  the  nature  of  the  case  would  admit,  and  provid- 
ing that  company  should  not  be  liable  for  loss  caused  by  "interrup- 
tion of  business,"  the  company  is  not  liable  for  loss  of  rent  from 
interruption  of  business  caused  by  delays  in  rebuilding  resulting 
from  the  fall  of  debris  of  the  fire  throughout  the  burnt  district. 

Same— Same — Possession — Presumption : 

Under  a  policy  insuring  rents,  but  requiring  insured  to  re- 
build as  soon  as  the  nature  of  the  case  would  admit,  it  must  be 
presumed,  in  the  absence  of  proof  to  the  contrary,  that  insured 
took  possession  of  the  premises  to  rebuild  as  soon  after  the  fire 
as  possible. 

Same — Payment  into  Court — Estoppel: 

After  the  destruction  of  the  property  the  company  paid  into 
court  what  it  then  admitted  was  due  to  the  insured  on  account  of 
the  loss  of  rents.  It  afterwards  claimed  that  there  was  not  suffi- 
cient legal  evidence  to  show  that  there  was  any  actual  loss,  and 
denied  that  the  insured  could  recover  more  than  nominal  dam- 
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ages.    Held,  That  the  act  of  the  company  in  making  pasnnent  into 
court  estopped  it  to  deny  its  liability  for  less  than  that  sum. 

[Judgment  for  insured  for  amount  paid  by  company  into  court 
below.    Here  affirmed  against  company.] 

Palatine  Ins.  Co.  v.  O'Brien  (Md.  C.  A.) : 

71  Atlantic  Reporter  (February  25,  190»),  776. 

Stock  Assessment  Company — Dissolution — Res  Adjudicata: 

Certain  stockholders  of  the  company,  a  company  issuing  pol- 
icies on  the  assessment  plan,  instituted  proceedings  for  dissolu- 
tion. Due  notice  was  given  to  the  policyholders  and  creditors 
of  the  time  of  hearing,  at  which  time  they  were  at  liberty  to  in- 
tervene and  object  to  the  dissolution,  had  they  seen  fit  to  do  so. 
This  they  failed  to  do.  Judgment  was  rendered  granting  the  dis- 
solution. Held,  That  the  judgment  was  final,  and  since  the  claim- 
ants had  failed  to  take  an  appeal  within  the  required  time,  they 
were  precluded  from  now  raising  any  objection  to  the  dissolu- 
tion. 

Same— Same — ^Assessments — Validity: 

The  appellants  are  death  claimants  of  a  stock  company  doing 
business  on  the  assessment  plan.  They  contend  that  the  court 
erred  in  not  ordering  the  receiver  to  make  an  assessment  for 
death  claims.  Held,  That  the  policyholders  of  such  a  company 
are  not  situated  like  the  policyholders  in  a  mutual  company,  who 
are  bound  to  pay  such  assessments,  and  an  assessment  against 
them  could  not  have  been  collected,  as  their  only  purpose  in  pay- 
ing assessments  was  to  keep  their  policies  in  force,  and  they  were 
at  liberty  to  cease  payments  at  any  time. 

Same— Same — Return  of  Assessments: 

Just  previous  to  filing  the  petition  for  a  receiver  one  of  the 
officers  sent  out  notices  of  an  assessment  then  due.  Several 
thousand  dollars  were  received.  After  the  appointment  of  the 
receiver,  the  court  ordered  the  return  of  these  assessments.  The 
claimants  assign  error  on  account  of  this  order.  Held,  That  as- 
sessments sent  to  a  dtock  insurance  company,  after  its  dissolu- 
tion, by  stockholders  ignorant  of  the  fact  that  it  had  been  dis- 
solved, were  properly  ordered  returned,  as  having  l)een  paid  by 
mistake  and  without  consideration. 

Same— Same — Unearned  Premiums: 

After  the  appointment  of  a  receiver  for  a  stock  assessment 
company,  the  court  ordered  the  receiver  to  return  a  part  of  the 
unearned  portion  of  assessments  previously  paid.  The  claimants 
assign  error.  Held,  That  where  the  company  had  forfeited  its 
policies  by  dissolution,  the  policyholders  were  entitled  to  an  al- 
lowance of  claims  for  unearned  premiums. 

Same— Same — Time  of  Filing  Claims — Presumption: 

After  the  appointment  of  a  receiver  for  a  stock  assessment 
company,  the  court  ordered  the  return  of  a  part  of  the  unearned 
premium.  The  claimants  assign  error  and  say  that  some  of  the 
claims  were  not  presented  in  time.  There  is  nothing  in  the  find- 
ing to  substantiate  this  assertion.    Held,  That  in  the  absence  of 
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evidence  to  the  contrary,  it  will  be  presumed  that  the  claims 
were  presented  in  due  time. 

[Juderment   discharging:  receiver  below.      Here   afflrmed   against 
claimants.] 

Ensworth  et  al.  v.  National  Life  Assn.  (Conn.  S.  C.  E.) : 

71  Atlantic  Reporter  (February  25,  1909),  791. 

Burglary  insurance — Settlement  with  Consignor — Evidence: 

In  an  action  by  an  express  company  on  a  policy  of  burglary 
or  .larceny  insurance,  assuming  to  indemnify  for  the  value  of 
goods  lost,  the  company  could  not  show  the  plaintiff's  settlement 
with  the  consignors  whose  property  was  stolen,  since  the  benefit 
of  any  arrangement  between  the  express  company  and  the  con- 
signors, whereby  the  company's  liability  was  limited,  would  not 
accrue  to  the  company. 

Same — Proof  of  Loss — Waiver: 

A  company  insuring  against  burglary  and  larceny  waived  the 
sufficiency  of  proofs  of  loss  by  retaining  them,  and  passing  some 
of  the  claims  for  payment,  without  objecting  to  the  sufficiency 
of  proof. 

Same — Limitation  of  Action — Waiver: 

A  company  insuring  against  burglary  and  larceny  waived  a 
provision  of  the  policies  requiring  suit  to  be  brought  within  a 
specified  time  where  the  claims  were  passed  for  payment. 

[Judgment  for  insured  below.     Here  afflrmed  against  company.] 
Monahan  et  al.  v.  Metropolitan  Surety  Co.  (N.  Y.  S.  C, 
App.  Tr.) : 

114  New  York  Supplement  (March  1,  1909),  862. 

Fidelity  insurance^ — Fraud: 

Under  a  bond  binding  the  obligor  to  reimburse  an  employer 
for  pecuniary  loss  sustained  by  reason  of  fraud  or  dishonesty  of 
an  employe  amounting  to  embezzlement  or  larceny,  mere  fraud  or 
dishonesty  not  amounting  to  embezzlement  or  larceny  did  not 
render  the  obligor  liable. 
Same— Same — Embezzlement : 

A  bank  cashier  who  was  a  silent  partner  in  a  produce  con- 
cern allowed  his  partner  to  check  on  certain  drafts  drawn  by  the 
latter  on  another  firm  for  produce  before  the  drafts  were  paid. 
The  drafts  being  returned  unpaid,  the  cashier  canceled  them,  and 
allowed  his  partner  to  draw  and  deposit  other  drafts  in  their 
place,  crediting  the  first  ones  by  the  last.  These  drafts  were  also 
returned  unpaid.  There  was  no  evidence  that  the  drafts  were 
wrongful,  or  of  an  intent  on  the  cashier's  part  to  convert  the 
funds  of  the  bank  to  his  own  use,  or  to  the  use  of  his  firm.  Held, 
Not  to  constitute  embezzlement  under  an  indemnity  bond  against 
dishonesty  or  fraud  amounting  to  embezzlement. 

[Judgment  for  company  below.    Here  afflrmed  In  favor  of  com- 
pany.] 
Farmers'  State  Bank  of  South  Greenfield  v.  Title  Guaranty 
&  Trust  Co.  (Kansas  City  C.  A.) : 

lis  Southwestern  Reporter  (December  30,  1908),  1147. 
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Mutual  Fire  Company — Capital  Stocic  Notes — Limitation  of  Ac- 
tion: 

The  insured  executed  a  capital  stock  note  to  secure  the  pay- 
ment of  assessments,  as  required  by  the  statute  relating  to  mu- 
tual fire  insurance  companies.  An  assessment  was  made,  but  In- 
sured failed  to  pay  it.  More  than  five  years  later  suit  was 
brought  on  the  note.  As  no  liability  attached  until  the  call  for 
assessments  was  made,  insured  contended  that  that  call  was  the 
immediate  cause  of  action,  and  a  failure  to  conmience  the  action 
within  five  years  precluded  recovery.  Held*  That  his  written 
promise  to  pay  was  not  changed  to  a  contract  not  in  writing 
merely  because  it  did  not  mature  until  some  act  had  been  done 
by  the  company,  and  that  the  limitation  of  fifteen  years,  ap- 
plicable to  written  instruments,  controlled. 

Same— Same^Piace  of  Contract: 

A  capital  stock  note,  given  to  a  mutual  fire  insurance  com- 
pany, executed  in  New  York  and  made  payable  therein,  is  a  New 
York  contract,  and  its  validity  should  be  determined  by  the  laws 
of  that  State. 

Same— Same — Fraud — Estoppel : 

In  an  action  by  a  mutual  fire  insurance  company  on  a  capital 
stock  note,  given  to  secure  the  payment  of  assessments  as  they 
were  called  for,  the  insured  pleaded  fraud  and  want  of  considera- 
tion. Held,  That  these  defenses  were  not  good  under  the  New 
York  law,  by  which  the  note  was  governed,  requiring  that,  where 
one  of  two  persons  must  suffer  by  the  fraud  of  a  third  person, 
the  loss  should  fall  upon  him  who  first  gave  the  credit 

Same^lnsoivency — Assessments — Validity: 

The  receiver  of  an  insolvent  mutual  insurance  association 
may  assess  solvent  members  thereof  to  make  up  for  the  inability 
of  insolvent  members  to  respond  to  assessments. 

[Judgment   for   Insured  below.     Here   reversed   In  favor  of  re- 
ceiver.] 

Equitable  Mutual  Fire  Ins.  Corp.  of  New  York's  Receiver 
V.  Murray  (Ky.  C.  A.) : 

115  Southwestern  Reporter  (March  3,  1909),  816. 


Agency  Contract — ^Termination — Written  Notice: 

An  agency  contract  provided  that  "either  party  thereto  may, 
either  with  or  without  cause,  upon  giving  seven  days*  notice  in 
writing  to  the  other  of  its  intention  to  do  so,  terminate  the  same." 
The  principal  wrote  a  letter  to  the  agent,  wherein,  among  other 
things,  he  stated:  "It  is,  of  course,  necessary  to  terminate  your 
present  contract,  ♦  ♦  ♦  notice  of  which  is  hereby  given." 
Heldf  That  this  was  sufficient  written  notice  to  terminate  the 
agency. 

Same — Renewal  Commissions— Construction : 

The  general  agent  of  a  life  insurance  company  employed  a 
special  agent  and  obligated  himself  to  pay  the  agent  an  agreed 
percentage  of  such  renewal  premiunis  as  might  be  paid  upon 
policies  procured  by  the  agent,  provided  such  renewals  should  be 
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paid  "during  the  continuance  of  this  contract."  The  contract  pro- 
vided that  it  was  to  terminate  upon  the  termination  of  his  con- 
tract with  the  company,  and  the  latter  contract  terminated  before 
any  renewal  premiums  were  paid.  Held,  That,  by  giving  effect  to 
every  part  of  the  contract,  as  required  by  Civ.  Code  Cal.,  sec. 
1641,  the  agent's  right  to  commission  on  renewal  premiums  ceased 
on  the  termination  of  the  contract. 

[Judgment  for  principal  below.    Here  affirmed  against  agent.] 

Nelles  V.  Macfarland  (Cal.  C.  A.) : 

99  Pacific  Reporter  (March  15.  1909).  980. 

Annotation — Construction  of  Policy  or  Contract  insuring  against 

Loss  of  Rents: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Palatine  Insurance  Company.  Ltd.,  v.  O'Brien,  heretofore  re- 
ported in  21  Insurance  Digest,  330. 

16  Lawyers'  Reports  Annotated  (N.  S.),  1055. 

Annotation — When  Is  insured  Charged  with  Knowledge  of  Acci- 
dent, 80  as  to  Require  Him  to  Give  Notice  thereof,  as  Pro- 
vided by  a   Policy   Indemnifying  against  Liability  for  Per^ 
sonal  Injuries  to  Others: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Woolverton  v.  Fidelity  &  Casualty  Company  of  N.  Y.,  heretofore 

reported  in  21  Insurance  Digest,  322. 

16  Lawyers'  Reports  Annotated  (N.  S.),  400. 

Employers'  Liability — Policy — Measure  of  Recovery: 

A  policy  indemnified  insured  against  loss  from  common-law 
or  statutory  liability  for  damages  on  account  of  accidental  injuries 
suffered  by  persons  using  elevators  in  a  building.  It  provided 
that  no  action  should  lie  under  the  policy,  unless  brought  by 
insured  to  reimburse  herself  for  loss  actually  sustained  and  paid 
by  her  in  satisfaction  of  a  judgment,  etc.,  and  that  if  insured 
were  sued  on  a  claim  for  an  injury  covered  by  the  policy  the 
company  would  defend  at  its  own  cost,  or  settle  the  suit,  unless  it 
should  elect  to  pay  insured  an  indemnity  provided  in  the  policy. 
Held.  That  the  clause  providing  for  the  company's  election  was 
for  its  own  benefit,  and  if  it  did  not  elect  to  defend,  but  rather 
to  do  nothing  and  pay  the  indemnity,  it  was  liable  only  in  case 
of  actual  common-law  or  statutory  liability  of  insured  for  damages 
of  the  kinds  insured  against,  and  not  for  insured's  expenses  of  a 
suit  against  her  for  such  damages  which  terminated  in  her 
favor. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Nesson  v.  United  States  Casualty  Co.  (Mass.  S.  J.  C.) : 

87  Northeastern  Reporter  (March  16,  1909),  191. 

Indemnity   Contract — Invalidity  of  Original   Contract — Right  to 

Recover: 

A  water  company  having  agreed  to  furnish  a  city  with  suffi- 
cient water  pressure  to  extinguish  fires,  which  it  failed  to  do» 
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causing  the  destruction  of  the  city's  market  house,  the  city 
brought  suit  therefor,  which  was  settled  by  the  city  taking  over 
the  water  company's  plant  and  agreeing  to  reimburse  the  insur- 
ance companies  to  the  amount  of  $100,000.  The  original  contract 
between  the  city  and  the  water  company's  assignor,  giving  it  ex- 
clusive right  to  furnish  water,  was  invalid  as  creating  a  monop- 
oly. Heldy  That,  by  reason  of  the  illegality  in  the  contract  be- 
tween the  water  company  and  the  city,  the  insurance  companies 
could  not  recover  upon  it  by  reason  of  subrogation  or  substitution 
to  the  rights  of  the  city,  but  they  could  recover  the  money 
which  was  alleged  to  have  been  paid  to  the  city  for  their  benefit 

[Judgment  dismissing  company's  petition  for  intervention  below. 
Affirmed  on  appeal  (110  S.  W.,  973).  Here  reversed  in 
favor  of  company.] 

Hartford  Fire  Ins.  Co.  et  al.  v.  City  of  Houston  et  al.  (Texas 
S.  C.)  : 

116  Southwestern  Reporter  (March  17.  1909),  86. 


Charter — Right  to  Amend — Statutes — Construction: 

The  general  power  to  amend  corporate  charters  reserved  by 
the  Legislature  in  1  Rev.  St.  N.  Y.  (1st  Ed.),  pt.  1.  c.  18.  tit  3, 
sec.  8,  passed  in  1827,  providing  that  the  charter  of  every  cor- 
poration subsequently  granted  shall  be  subject  to  alteration,  sus- 
pension, and  repeal,  applies  to  corporate  charters  taken  out  under 
Laws  1853,  p.  887,  c.  463,  as  amended  by  Laws  1865,  p.  546,  c.  328, 
providing  for  the  organization  of  life  insurance  companies,  sub- 
ject to  the  Revised  Statutes  in  relation  to  corporations,  so  far  as 
the  same  are  applicable,  and  declaring  that  every  corporation 
created  under  the  law  shall  continue  until  repealed. 

Same^Net  Surplus — Rights  of  Policyholders: 

The  charter  of  a  life  insurance  company  organized  as  a  stock 
company,  under  Laws  N.  Y.  1853,  p.  887,  c.  463,  as  amended  by 
Laws  1865,  p.  546.  c.  328,  which  limited  dividends  to  a  specified 
per  cent,  per  year,  which  required  that  all  earnings  and  receipts 
in  excess  of  dividends,  losses,  and  expenses  should  be  accumu- 
lated, that  the  business  of  the  company  should  be  conducted  on 
the  mutual  plan,  thereby  entitling  the  policyholders  to  share  in 
the  surplus,  and  which  declared  that  at  fixed  periods  each  policy- 
holder should  be  credited  with  an  equitable  share  of  the  net  sur- 
plus, did  not  require  that  the  net  surplus  should  be  divided 
among  all  the  policyholders  who  became  the  equitable  owners  of 
an  equitable  share  therein,  but  a  division  must  be  made  on  some 
equitable  basis  consistent  with  the  safety  and  prosperity  of  the 
company. 

Same^Right  of  Policyholders  to  Vote— Statutes— Validity: 

Laws  N.  Y.  1906,  p.  763,  c.  326,  providing  for  the  mutualiza- 
tion  of  stock  life  insurance  companies,  and  declaring  that  any 
stock  life  insurance  company  may  by  vote  of  a  majority  of  the 
directors,  when  authorized  by  stockholders  holding  a  majority  of 
the  capital  stock,  confer  on  its  policyholders  power  to  vote  for  all 
or  any  less  number  of  the  directors,  is  a  valid  exercise  of  legisla- 
tive power  when  applied  to  a  stock  life  insurance  company  or- 
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ganized  under  Laws  N.  T.  1853,  p.  887,  c.  463,  as  amended  by 
Laws  N.  Y.  1865,  p.  546,  c.  328,  and  providing  in  its  charter  for 
a  method  of  mutualization  of  the  company,  though  the  methods 
prescribed  by  Laws  1906  are  different  from  the  methods  pre- 
scribed in  the  charter. 

Same — Same — Amendment — Validity: 

Under  the  charter,  the  board  of  directors  was  to  be  composed 
of  fifty-two  members.  These  were  to  be  elected  by  the  stock- 
holders of  the  company.  It  was  provided,  however,  that  upon 
vote  of  three-fourths  of  all  the  directors,  certain  policyholders 
would  be  entitled  to  vote  in  these  elections.  The  company  had 
accumulated  a  very  large  surplus,  which,  under  the  terms  of  the 
charter,  was  to  be  divided  between  the  policyholders  at  certain 
specified  periods.  For  the  purpose  of  compelling  a  division  of 
this  surplus,  the  plan  of  electing  directors  was  changed.  In  1906 
the  legislature  passed  an  act  authorizing  the  stockholders  hold- 
ing a  majority  of  the  stock  to  confer  upon  the  policyholders  the 
right  to  vote  for  all  or  any  less  number  of  the  directors.  There- 
upon the  directors  adopted  an  amendment  to  the  charter  con- 
ferring upon  the  policyholders  the  right  to  vote  for  28  out  of  the 
52  directors  and  limited  stockholders  to  the  right  to  vote  for  but 
24.  Held,  That  the  board  had  authority  to  permit  the  policy- 
holders to  vote  for  any  or  all  of  the  directors,  but  it  did  not  have 
authority  to  take  that  right  away  from  any  of  the  stockholders, 
for  their  right  to  vote  was  a  vested  right  of  property,  which  could 
not  be  taken  away  without  the  consent  of  the  owner  thereof. 

[Judgment  for  society,  67  N.  Y.  Misc.  Rep.,  417 ;  aflirmed  on  ap- 
peal, 126  N.  Y.,  App.  Dlv.,  937.  Here  reversed  in  favor  of 
plaintiff.] 

Lord  et  al.  v.  Equitable  Life  Assur.  Soc.  of  U.  S.  (N.  Y. 
C.  A.) : 

87  Northeastern  Reporter  (March  23,  1909),  443. 


Construction — insolvent  Company — Settlement  with  Creditors: 

Where,  after  the  appointment  of  a  receiver  for  an  insurance 
company,  an  agreement  was  affected  by  which  the  creditors 
agreed  to  accept  30  per  cent,  of  their  claims  in  full,  such  agree- 
ment should  be  treated  as  a  distribution  of  the  insurance  com- 
pany's assets,  and  not  a  compromise  by  the  insurance  company 
itself,  in  so  far  as  it  affected  reinsurance  of  the  company's  risks. 

Same — ^"Double  Insurance" — "Reinsurance": 

The  term  "double  insurance"  means  an  insurance  of  the 
same  interest,  and  is  entirely  different  from  "reinsurance,"  which 
is  a  contract  of  indemnity  to  the  person  or  corporation  reinsured 
for  the  whole  loss  sustained  in  respect  to  the  subject  of  the  in- 
surance to  the  extent  to  which  he  is  reinsured. 

insolvent  Company — Compromise  with  Creditors — Liability  of  Re- 
insurers: 

Where,  after  an  insurance  company  became  insolvent  as  the 
result  of  a  fire  and  a  receiver  had  been  appointed,  its  creditors 
agreed  to  accept  30  per  cent,  of  their  proved  claims  in  full  settle- 
ment, reinsurers  of  the  insolvent  company's  risks  were  not  there- 


Digitized  by 


Google 


358  Digest  of  Insurance  Cases.       [voi^  xxii 

by  relieved  of  70  per  cent,  of  the  loss  sustained  under  the  re- 
insured policies,  but  were  liable  for  the  full  amount. 

[Report  of  master  in  favor  of  reinsured.     Affirmed  on  appeal 
against  reinsurer.] 

Providence-Washington  Fire  Ins.  Co.  et  al.  v.  Atlanta-Birm- 
ingham Fire  Ins.  Co.  et  al.  (U.  S.  C.  C,  Ga.) : 
166  Federal  Reporter  (March  18,  1909).  548. 

Fidelity  insurance — Contract — Renewal : 

A  surety  bond  for  an  employe,  issued  on  an  application  made 
by  the  employer,  was  expressly  limited  to  the  term  of  one  year, 
but  provided  for  its  renewal  on  the  payment  of  a  like  or  agreed 
premium  annually  "so  long  as  the  employer  may  wish  to  continue 
this  bond  and  the  company  shall  consent  to  receive  such  pre- 
mium." HelcU  That  renewals  were  left  as  a  matter  for  future 
contracts  between  the  parties,  and  that,  where  new  applications 
therefor  were  required  and  made,  they,  and  not  the  original  ap- 
plication, governed  as  to  the  renewal  terms  based  thereon. 

Same — Action — Accord  and  Satisfaction — Instruction: 

After  the  death  of  the  employe,  officers  of  the  bank  discov- 
ered a  defalcation  of  a  small  amount.  This  was  communicated  to 
his  widow,  who  in  order  to  prevent  publicity  made  it  good.  Later 
a  second  small  shortage  was  discovered,  and  this  was  also  made 
good.  Subsequently  it  was  found  that  the  total  defalcation  was 
much  larger  than  was  first  supposed,  and  notice  was  given  the 
company  and  the  fact  made  public.  The  widow  recovered  the 
amount  she  had  paid  to  the  bank.  The  bank  then  brings  this 
action  on  the  bond  to  recover  the  full  amount  of  the  shortage,  in- 
cluding the  amounts  paid  back  to  the  widow.  The  court  in  sub- 
stance submitted  to  the  jury  whether  the  dealings  with  the 
widow  amounted  to  accord  and  satisfaction.  Held,  To  require  a 
reversal  on  the  ground  that  they  did  not  sufficiently  explain  to 
the  Jury  the  effect  of  a  settlement  between  bank  and  the 
widow  of  such  employe,  after  a  small  part  of  the  defalcation  had 
been  discovered,  under  a  mutual  mistake  in  supposing  that  all 
had  been  discovered. 

[Judgment  for  company  below.    Here  reversed  in  favor  of  bank.] 
Dan  vers  Sav.  Bank  v.  National  Surety  Co.  (U.  S.  C.  C.  A., 
1st  Cir.) : 

166  Federal  Reporter   (March  25,   1909),  671. 

Employers'  Liability  Insurance — Policy — Forwarding  Summons — 

Compliance: 

The  insured,  on  obtaining  notice  of  an  accidental  injury  for 
which  it  was  liable,  immediately  notified  the  company  thereof, 
giving  full  information  of  all  the  facts  from  which  the  company 
could  know  what  and  how  defenses  might  be  made  to  the  actiou. 
Thereafter  a  summons  was  filed  in  the  injury  action,  returned  as 
served  on  insured  by  delivering  a  copy  to  a  person  described  as 
insured's  secretary,  but  who  in  fact  was  neither  an  officer  nor 
agent  of  the  insured.  The  insured  had  no  knowledge  of  the  sum- 
mons or  suit,  or  that  a  default  had  been  taken,  until  nearly  a  year 
thereafter,  when  immediate  notice  was  given  to  the  company. 
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requesting  It  to  appear  and  defend,  and  Informing  it  concerning 
the  falsity  of  the  return.  The  company  denied  liability,  because 
the  summons  had  not  been  immediately  forwarded  to  it,  under  a 
provision  of  the  policy  requiring  assured  to  immediately  forward 
any  summons  or  other  process  as  soon  as  it  had  been  served,  etc. 
Held,  That  there  was  a  substantial  compliance  with  the  contract 
by  assured,  under  the  rule  that,  to  escape  liability,  the  company 
under  such  contracts  must  show  that  the  breach  is  something 
more  than  a  technical  departure  from  the  letter  of  the  bond,  re- 
sulting to  its  substantial  prejudice. 

[Judinnent  for  company  below.     Here  reversed  in  favor  of  In- 
sured.] 

Frank  Parmelee  Co.  v.  Aetna  Life  Ins.  Co.  (U.  S.  C.  C.  A., 
7th  Cir.) : 

166  Federal  Reporter  (March  26,  1909),  741. 

Mutual  Fire  Insurance^ — Powers  of  OfRcers: 

The  powers  of  the  officers  of  a  domestic  mutual  fire  insur- 
ance company  are  more  limited  than  those  possessed  by  like  offi- 
cers of  stock  companies. 

Same — Purpose^Rights  and  Liabilities  of  Members: 

A  mutual  fire  insurance  company  organized  under  the  laws  of 
this  state  is  an  association  of  individuals  to  provide  mutual  relief 
in  case  of  loss  by  fire.  All  policyholders  are  members,  and  each 
one  has  the  same  proportionate  interest  that  every  other  member 
possesses,  and  is  liable  to  the  same  proportionate  extent. 

Same^ — Rights  of  Members: 

The  members  of  a  mutual  fire  insurance  company  organized 
under  the  laws  of  North  Dakota  are  all  entitled  to  the  same  treat- 
ment, and  the  officers  of  such  a  corporation  cannot  favor  one 
member  at  the  expense  of  his  fellow  members,  as  this  would 
contravene  the  principle  of  mutuality  which  is  at  the  foundation 
of  mutual  insurance. 

Same— Contract — Constituent  Parts: 

The  statutes  under  which  a  domestic  mutual  fire  Insurance 
company  is  organized,  its  articles  of  incorporation  or  charter,  and 
by-laws  all  enter  into  the  contract  of  insurance,  and  are  binding, 
not  only  on  the  organization,  but  on  each  member  thereof. 

Same — By-Laws — Waiver: 

While  the  officers  of  a  domestic  mutual  fire  insurance  com- 
pany, the  by-laws  of  which  are  required  by  law  to  be  adopted  by 
a  vote  of  the  members,  may  waive  many  irregularities,  they  have 
no  power  to  waive  any  matter  of  substance  contained  in  such  by- 
laws, and  it  is  accordingly  Held,  That  the  secretary  of  such  a  cor- 
poration has  no  power  to  waive  definite  terms  of  its  by-laws 
which  provide  under  what  circumstances  and  for  what  time  credit 
may  be  given  members  for  premiums  or  assessments,  or  to  give 
such  credit  In  any  other  manner  than  that  provided  by  such  by- 
laws. 

Same — Same — Non-Payment  of  Premium — Forfeiture: 

A  section  of  the  by-laws  of  a  domestic  fire  Insurance  company 
which  was  printed  upon  the  policy  in  suit  provided  that,  if  the 
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premium  should  remain  unpaid  for  thirty  days  after  the  taking 
effect  of  the  policy,  such  policy  should  be  and  remain  suspended 
until  the  payment  by  the  policyholder  and  the  receipt  and  accept- 
ance by  the  company  of  such  premium,  and  that  during  such 
period  the  policy  should  be  unenforceable  and  the  company  not 
liable  thereon,  and  that,  if  it  remained  suspended  for  sixty  days, 
it  should  be  canceled  without  notice.  In  this  case  no  premium 
was  ever  paid,  and  the  policy  was  canceled  as  required  by  such 
by-laws.  Held,  That  the  holder  of  such  policy  cannot  recover  for 
loss  occurring  after  the  expiration  of  such  period  and  the  cancella- 
tion of  the  policy,  and  before  payment  of  premium. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

J.  P.  Lamb  &  Co.  v.  Merchants'  Nat.  Mut.  Fire  Ins.  Co. 
(N.  D.  S.  C.) : 

119  Northwestern  Reporter  (March  26,  1909).  1048. 


Indemnity  Insurance — Policy — Measure  of  Recovery: 

A  policy  indemnifying  insured  against  loss  for  damages  for 
injuries  to  persons  while  on  his  premises  stipulated  that  insurer's 
liability  for  an  injury  to  one  person  was  limited  to  |5,000;  that,  if 
an  action  was  commenced  against  insured  on  account  of  an  acci- 
dent, the  company  would  defend  the  same  at  his  own  cost,  unless 
it  should  elect  to  pay  the  indemnity  provided  for;  and  that  it 
would  pay  |5,000  to  reimburse  insured  for  loss  paid  in  satisfac- 
tion of  a  judgment  after  trial.  A  third  person  was  injured  by 
slipping  on  a  sidewalk  adjacent  to  insured's  building,  and  recov- 
ered judgment  against  the  city  for  over  |8,000,  and  it  recovered 
judgment  over  against  insured.  Held,  That  the  company  was 
liable  only  for  |5,000,  with  interest,  and  the  costs  of  the  action  by 
the  city  against  insured,  and  the  costs  incurred  by  the  city  in 
defending  the  action  against  it  were  not  chargeable  against  the 
company. 

Same — Same — Same — Interest: 

A  policy  binding  the  company  to  indemnify  insured  against 
loss  for  damages  for  injuries  to  persons  while  on  his  premises  is 
a  contract  of  indemnity  against  loss  and  not  against  liability 
merely,  and  no  right  of  action  accrues  thereon  until  insured  has 
actually  paid  a  judgment  rendered  against  him,  and  no  interest 
can  accrue  in  favor  of  insured  prior  to  such  payment 

Same — Same — Tender  of  Proceeds — Interest: 

Where  an  insurance  company  liable  under  its  indemnity 
policy  to  pay  interest  to  insured  from  the  time  of  the  actual  pay- 
ment of  a  judgment  rendered  against  insured  for  an  accident 
within  the  policy  made  a  sufficient  tender  to  insured,  no  interest 
could  be  allowed  subsequent  to  the  tender. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Puget  Sound  Imp.  Co.  v.  Frankfort  Marine,  Ace.  &  Plate 
Glass  Ins.  Co.  (Wash.  S.  C.) : 

100  Pacific  Reporter  (March  29,  1909),  190. 
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Mutual  Company — Appointment  of  Receiver— When  Granted — ^Ac- 
counting: 

A  court  of  e.quity  is  bound  to  take  all  the  facts  into  consid- 
eration and  to  weigh  the  relative  advantages  and  disadvantages 
of  granting  an  accounting  and  appointing  a  receiver  to  wind  up 
the  business  of  a  mutual  life  insurance  company  at  the  suit  of  a 
policyholder  because  of  the  wrong-doing  of  its  former  officers  and 
directors,  assuming  that  jurisdiction  exists  to  grant  such  relief. 

Same — Same — Claim  of  Stockholders  of  Ownership  of  Surplus — 

Insufficient  Grounds: 

The  fact  that  the  stockholders  in  a  mutual  life  insurance 
company  claim  in  a  pending  suit  to  own  the  entire  surplus,  which 
claim  the  company  fails  to  deny,  does  not  authorize  a  suit  in 
equity  by  a  policyholder  entitled  to  participate  equitably  in  the 
distribution  of  the  surplus  according  to  methods  and  principles 
adopted  by  the  company,  for  an  accounting  and  the  appointment 
of  a  receiver  to  wind  up  its  affairs,  based  upon  mismanagement 
and  misappropriation  by  its  officers  and  directors. 

Same — Same— Wrong-Doing  of  Officers — Necessity  of  Trust  Rela- 
tion: 

Wrong-doing  by  the  officers  and  directors  of  a  mutual  life  in- 
surance company  gives  no  jurisdiction  for  an  accounting  in 
equity  as  between  the  company  and  a  policyholder,  in  the  ab- 
sence of  any  trust  relation  between  them. 

Same — Misappropriation  before  Moneys  Reach  Surplus  Fund- 
Suit  to  Estaiilish  Trust  Relation  not  Authorized: 
Waste  and  misappropriation  of  the  moneys  of  a  mutual  life 
Insurance  company  by  its  officers  or  directors  before  such  moneys 
reach  the  surplus  fund,  and  before  any  distribution  to  policy- 
holders is  made,  do  not  authorize  a  suit  in  equity  to  establish 
a  trust  in  favor  of  a  policyholder,  in  the  absence  of  any  trust 
relation  between  the  company  and  the  policyholder  resulting 
from  the  policy. 

Same — Surplus — Trust  Relation: 

There  Is  no  trust  relation  in  New  York  between  a  mutual 
life  insurance  company  and  a  policyholder  entitled  to  partici- 
pate equitably  in  the  distribution  of  the  surplus  according  to  such 
methods  and  principles  as  shall  be  adopted  by  the  company. 

Same — M  Ismanagement — Accounting — Contract : 

Frauds  and  mismanagement  by  the  officers  and  directors  of 
a  mutual  life  insurance  company  do  not  entitle  a  policyholder  to 
an  accounting  and  distribution  of  the  surplus  in  any  other  man- 
ner, or  at  any  other  time,  or  in  any  other  amounts,  than  as  pro- 
vided for  in  the  contract  of  insurance,  where,  by  such  contract, 
he  is  entitled  to  participate  equitably  in  the  distribution  of  some 
part  of  the  surplus,  according  to  such  principles  and  methods  as 
shall  be  adopted  by  the  company. 

Same — Appointment  of  Receiver — Necessity  of  Trust  Relation: 

The  appointment  of  a  receiver  and  a  real,  though  not  formal, 
dissolution  of  a  mutual  life  insurance  company,  and  the  distribu- 
tion of  its  assets,  can  not  be  had  at  the  Instance  of  a  policy- 
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holder  entitled  to  participate  equitably  in  the  distribution  of  the 
surplus,  because  the  surplus  fund  is  not  as  large  as  it  should 
have  been,  owing  to  the  misconduct  of  the  company's  officers, 
and  because  the  company  has  not  distributed,  as  much  of  the 
surplus  as  complainant  deems  himself  entitled  to,  by  reason  of 
such  misconduct*  where  no  trust  relation  exists  between  the 
policyholder  and  the  company,  and  no  claim  is  made  that  the 
apportionment  made  is  inequitable  as  between  the  policyholders, 
or  is  based  upon  erroneous  principles. 

Same — Same— Allegation  of  Insolvency: 

No  case  for  an  accounting  or  for  the  appointment  of  a  re- 
ceiver to  wind  up  the  affairs  of  a  mutual  life  insurance  com- 
pany is  made' by  allegations  of  insolvency  contained  in  a  bill  filed 
by  a  policyholder,  which  are  based  upon  the  idea  that  the  com- 
pany itself  is  liable  to  policyholders  for  frauds  or  wrong-doing 
committed  by  the  officers  or  directors  against  the  company,  and 
in  their  personal  interests. 

[Judgment  dismissing  bill  of  member  below,  142  B^ed..  836.  Re- 
versed on  appeal.  161  Fed.,  1,  against  company.  Here  re- 
versed in  favor  of  company.] 

Equitable  Life  Assur.  Soc.  of  the  U.  S.  v.  Brown  (U.  S. 
S.  C): 

29  Supreme  Court  Reporter  (April  1,  1909),  404 ; 
Advance  Sheets  United  States  (April  1,  1909).  404. 


Semi-Tontine  Policy— Surplue— Accounting— Pleading: 

The  amount  of  surplus  and  profits  to  be  apportioned  to  a 
semi-tontine  life  policy  being  a  matter  peculiarly  within  the 
knowledge  of  the  company,  and  not  within  the  knowledge  of  a 
policyholder  disputing  the  company's  adjustment,  he  may,  if 
he  so  elect,  plead  by  claiming  an  indeterminate  or  indefinite  sum 
approximating  a  stated  amount,  and  cast  the  burden  upon  the 
company  to  account  for  the  surplus  and  profits  promised  by  the 
contract  of  insurance. 

[Judgment  disallowing  bill  of  discovery  below.     Here  affirmed 
against  insured.] 

EUinger  v.  Equitable  Life  Assur.  Soc.  of  U.  S.  (Wis.  S.  C.) : 

120  Northwestern  Reporter  (April  2.  1909),  236. 


Title  Insurance  Policy— Action— Condition  Precedent: 

A  policy  issued  by  a  title  insurance  company,  insuring  plain- 
tiff against  all  loss  not  exceeding  a  specified  amount  by  reason  of 
defects  in  title  to  certain  premises,  limits  the  insured  to  recovery 
only  for  actual  damages  sustained;  and  where  insured  contracted 
to  sell  the  premises,  subject  to  certain  assessments  specified  in 
the  policy,  and  the  vendee  refused  to  take  title  until  certain  other 
assessments  not  specified  were  paid,  insured  cannot  maintain  an 
action  on  the  policy  until  he  has  paid  off  the  assessments  or  the 
premises  have  been  sold  in  enforcement  thereof. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Pallister  v.  Title  Ins.  Co.  of  N.  Y.  (N.  Y.  S.  C,  Trial  Tr.) : 

116  New  York  Supplement  (April  6,  1909),  646. 
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Fidelity  Insurance-^Renewal  Contract — Sufficiency  of  Defense: 

This  action  is  on  a  contract  of  renewal  for  another  year  of 
a  policy  guaranteeing  the  fidelity  of  the  bank's  cashier.  Gill.  The 
company  claims  in  defense  that  the  renewal  ''was  executed  on 
the  faith  of  a  statement  in  writing  *  *  *  signed  by  this  plain- 
tiff, its  officer  or  agent,  one  Robert  H.  Gill,  who  was  the  duly 
authorized  agent  of  said  plaintiff;''  and  that  his  statement  as  to 
the  examination  of  the  accounts  and  their  correctness  was  false. 
The  contention  to  sustain  the  demurrer  to  the  defense  for  in- 
sufficiency is  that  it  is  not  an  allegation  that  the  false  statement 
was  made  by  the  bank,  but  that  it  was  made  by  the  cashier  indi- 
vidually. Held,  That  the  answer  "was  in  proper  form  and  was  as 
definite  and  certain  as  anything  could  be." 
Application — Implied  Conditions — Pleading: 

There  is  an  implied  condition  in  every  insurance  contract  of 
the  truth  of  all  representations  of  the  insured  material  to  the 
risk  on  the  faitji  of  which  the  contract  was  made,  though  they 
be  dehors  the  policy,  and  therefore  a  pleaded  breach  of  such 
condition  instead  of  the  fraudulentcy  of  the  statement  or  that  it 
was  a  mutual  mistake  of  fact  suffices. 

[Judgment  for  insured  below.    Here  reversed  in  favor  of  com- 
pany.] • 

Stapleton  Natl.  Bank  v.  United  States  Fidelity  &  Guaranty 
Co.  (N.  Y.  S.  C,  App.  Div.) : 

116  New  York  Supplement  (April  5.  1909),  872. 


Conditional  Draft^Negotiabiiity— Statute: 

Mass.  Rev.  Laws,  c.  73,  provides  that  a  negotiable  instru- 
ment must  contain  an  unconditional  promise  or  order  to  pay  a 
certain  sum  of  money.  Held,  That  an  instrument  drawn  by  a 
special  agent  of  a  foreign  fire  insurance  company,  directing  the 
drawee  "on  acceptance"  to  pay  to  the  payee  1360.43  in  satisfac- 
tion of  all  claims  under  a  certain  policy,  was  not  payable  with- 
out condition,  and  was  not  negotiable. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Berenson  v.  London  &  Lancashire  Fire  Ins.  Co.  et  al.  (Mass. 
8.  J.  C.) : 

87  Northeastern  Reporter  (April  6,  1909).  687. 

Reinsurance— After-Enacted  By-Lawe— Estoppel : 

A  contract  of  reinsurance  between  two  life  insurance  com- 
panies was  expressly  conditioned  to  be  subject  to  the  articles 
of  incorporation  and  by-laws  of  the  reinsuring  company,  as  they 
then  existed  or  might  thereafter  be  amended.  Thereafter  the  re- 
insuring company  duly  enacted  a  by-law  reducing  the  benefits 
to  be  paid  on  a  certain  class  of  policies  to  the  amount  of  insur- 
ance actually  paid  for  according  to  standard  tables,  and  at  once 
notified  all  policyholders  affected  by  this  by-law  of  its  enactment 
and  effect  Held,  That  a  policyholder  of  the  reinsured  company, 
who  accepted  the  reinsurance  and  after  notice  of  the  by-law  con- 
tinued to  make  premium  payments  to  the  reinsuring  company 
without  dissent,  was  bound  by  this  by-law,  and  benefits  recov- 
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erable  under  her  contract  were  limited  to  the  amount  fixed  by 
the  by-law. 

[Judgment  for  company.] 

Stark  V.  Northwestern  National  Life  Ins.  Co.  (U.  S.  C.  C, 
Minn.) : 

167  Federal  Reporter  (April  8,  1909).  191. 

Policy— Fraud  of  Agent — Rescission: 

If  a  life  insurance  agent  made  fraudulent  representations  to 
insured  which  were  material  and  an  inducement  to  the  contract, 
insured  could  rescind  if  he  was  not  at  fault  and  did  equity. 

Same — Rescission — When  not  Granted: 

The  insured  was  made  a  "financial  director"  of  the  com- 
pany for  the  county  in  which  he  lived.  As  a  condition  precedent 
to  becoming  such  a  director  he  was  required  to  take  out  a  policy 
of  insurance  for  $5,000,  which  he  did,  and  paid  the  annual 
premium  thereon.  The  contract  was  in  writing  and  by  its 
terms  he  was  to  assist  the  general  agent  in  pushing  the  business 
of  the  company  in  that  county  and  was  to  have  a  certain  per  cent, 
of  the  premiums  on  all  policies  written  as  compensation  for  his 
work.  The  general  agent  had  told  him  that  the  commissions 
would  be  about  $400  the  first  year,  and  each  year  afterwards 
would  increase.  When  the  insured  saw  that  his  commissions 
would  not  amount  to  that  much,  he  sought  to  rescind  the  policy 
and  recover  the  premium  thereon.  Held,  That  insured  was  not 
entitled  to  rescind,  and  to  a  return  of  the  premium  paid,  for  the 
company's  failure  to  pay  him  a  commission  on  other  business 
as  agreed,  where  he  broke  his  agreement  to  assist  in  obtaining 
business. 

Agency  Contract— Representations  as  to  Future  Commissions — 

Opinion: 

Insured  contracted  with  the  company  to  become  its  "financial 
director"  for  the  county  in  which  he  lived.  By  the  terms  of  the 
contract  he  was  to  receive  a  commission  on  all  policies  issued 
in  that  county.  The  general  agent  told  him  that  the  premiums 
would  amount  to  $400  the  first  year.  When  the  insured  saw  that 
his  commissions  would  not  amount  to  that  much,  he  sought  to 
recover  the  premium  on  a  policy  taken  out  as  a  condition  pre- 
cedent to  becoming  such  director.  Held,  That  the  representa- 
tions as  to  the  amount  of  future  commissions  the  financial 
director  might  expect  to  earn  were  merely  expressions  of  opinion, 
and  not  actionable. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Central  Life  Assur.  Soc.  of  U.  S.  v.  Mulford  (Colo.  S.  C.) : 

100  Pacific  Reporter  (April  12,  1909),  423. 

Annual  Report — Statute— Construction : 

Laws  N.  Y.  1892,  p.  1952,  c.  690,  sec.  44,  requires  an  insurance 
company  to  annually  file  with  the  superintendent  of  insurance  a 
verified  statement  showing  its  condition  on  December  .31st  pre- 
ceding, containing  such  statements  as  such  superintendent  shall 
prescribe.     The  superintendent  prescribed  that  the  report  con- 
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tain  a  statement  of  loans  by  the  company  secured  by  collateral. 
Held,  On  the  question  of  perjury,  that  the  false  statement  that 
there  were  no  such  loans  was  material,  though  the  security  for 
the  loans  was  in  fact  good. 
8am6— Failure  to  Report  Loans — ^"Sale''  of  Securities: 

.  An  insurance  company,  in  order  that  it  might  make  a  report 
that  it  had  no  loans  secured  by  collateral,  sent  a  package  thereof 
to  a  banking  company,  stating  "for  the  accompanying  package 
please  send  us  your  check  for  ♦  ♦  ♦.  We  will  reverse  this 
transaction  according  to  understanding  on,"  naming  a  day,  four 
days  thereafter.  On  the  latter  date  the  insurance  company 
sent  a  check  for  the  same  amount  to  the  bankers  requesting  that 
the  securities  delivered  to  them  be  returned,  which  was  done, 
and  the  insurance  company  then  sent  the  bankers  a  check  for 
interest  for  the  amount  of  the  check  for  four  days.  This  transac- 
tion had  annually  been  gone  through  with  by  such  parties  for 
years  before.  Held,  That  the  transaction  did  not  constitute  a 
sale,  but  was  only  colorably  so. 

Same — Same— Perjury : 

Under  the  law  the  company  was  required  to  make  an  annual 
report  of  its  condition  to  the  superintendent  of  insurance,  and 
among  other  items,  was  required  to  make  a  statement  of  loans 
by  the  company  secured  by  collateral.  "To  escape  the  im- 
portunities of  Wall  Street*'  the  company  transferred  their  se- 
curities to  a  banker,  taking  a  check  for  the  amount  represented, 
and  agreeing  to  reverse  the  transaction  within  four  days,  as  soon 
as  the  report  was  made.  The  report*  was  signed  and  verified  by 
the  president,  in  which  he  stated  that  there  were  no  outstanding 
loans  secured  by  collateral.  Held,  That  to  constitute  perjury  it 
is  necessary  only  that  one  make  affidavit  to  statements  knowing 
them  to  be  false,  and  the  evidence  is  sufficient  to  submit  to  the 
Jury  as  the  knowledge  of  the  president  as  to  their  falsity. 

Same— False  Entries  in  Books— When  not  Forgery: 

In  furtherance  of  a  plan  to  withhold,  from  the  annual  report 
to  the  superintendent  of  insurance,  the  loans  secured  by  collat- 
eral owned  by  the  company,  the  securities  were  temporarily 
transferred  to  a  banking  house  and  their  check  taken  for  the  se- 
curities. The  company  credited  itself  on  its  books  with  the 
amount  of  the  check,  and  after  the  report  had  been  made,  sent  its 
own  check  to  the  banking  house  and  recovered  the  securities 
which  were  entered  in  the  cash  book  showing  that  cash  had  been 
paid  out  therefor.  The  president  of  the  company  was  indicted 
for  forgery  on  account  of  these  changes  in  the  books.  Under 
the  law  to  constitute  forgery  the  false  entries  or  alterations  must 
be  made  "with  intent  to  defraud  or  to  conceal  any  larceny  or  mis- 
appropriation by  any  person  of  any  money  or  property."  Held, 
That  the  acts  of  the  president  were  not  such  as  to  constitute 
forgery. 

[Order  of  Special  Term  dismissing  writs  of  habeas  corpus,  re- 
manding the  president  to  custody  on  a  charge  of  perjury 
and  discharging  him  from  arrest  on  charge  of  forgery. 
Reversed  on  appeal  (129  N.  Y.,  App.  Dlv.,  62)  as  to  the 
writs  of  habeas  corpus  and  perlury  charge  and  affirmed 
as  to  charge  of  forgery.  Here  charge  of  perjury  reversed 
against  the  president  and  forgery  charged  In  his  favor.] 

People  ex  rel.  Hegeman  v.  Corrigan  (N.  Y.  C.  A.) : 

87  Northeastern  Reporter  (April  13,  1909),  792. 
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Release — Impeachment  for  Fraud — Sufficiency  of  Proof: 

To  impeach  on  the  ground  of  fraud  a  settlement  evidenced 
by  a  formal  written  release,  the  proof  must  be  clear  and  convinc- 
ing beyond  reasonable  controversy. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com* 
pany.] 

Schiefelbein  v.  Fidelity  A  Casualty  Co.  (Wis.  S.  C.) : 

120  Northwestern  Reporter  (April  16,  1909 )»  898. 

Service  of  Process — Statute^Domestlc  Company: 

N.  Y.  Civ.  C3ode  of  Proc.,  Sec.  431.  provides  that  service  of 
process  may  be  had  on  a  domestic  corporation  by  delivering  the 
summons  to  the  cashier  or  treasurer.  Under  a  merger  agree- 
ment, the  domestic  company  transferred  all  of  its  books,  records 
and  securities  to  a  foreign  company,  and  the  company's  principal 
offices  were  then  removed  to  the  other  state.  For  the  purpose 
of  collecting  premiums  an  office  was  maintained  in  the  home 
state,  the  collector  signing  as  "cashier."  Held,  That  service  on 
the  acting  cashier  was  valid  service  on  the  company. 

Same — Same— Foreign  Company: 

N.  Y.  Civ.  Code  of  Proc.,  Sec.  432,  provides  that  service  of 
process  may  be  had  on  a  foreign  company  by  delivering  the  sum- 
mons to  the  managing  agent  of  the  company.  The  company  had 
not  at  the  time  any  designated  agent  in  the  state,  but  owned 
property  therein,  which  was  under  the  general  supervision  of 
one  M.,  who  collected  and  transmitted  all  rents  to  the  company, 
and  who  was  in  full  control  of  their  entire  property  within  the 
state.  Held*  That  he  was  a  "managing  agent"  within  the  meaning 
of  the  statute,  and  service  upon  him  would  be  valid  service  on 
the  company. 
Mutual  Company — ^Transfer  of  Assets — Injunction: 

A  policyholder  of  a  mutual  life  insurance  company  can  sue  to 
restrain  the  transfer  of  the  assets  of  the  company  to  a  corpora- 
tion doing  business  without  the  state,  as  such  policyholder  has 
a  quasi  ownership  in  such  assets. 

Same — Same— Receiver: 

A  transfer  of  the  assets  of  a  mutual  life  insurance  company 
to  a  foreign  corporation  for  an  inadequate  consideration  will  be 
restrained  and  a  receiver  appointed  pendente  lite  to  preserve 
such  assets. 

[Petition  to  enjoin  transfer  of  assets  and  for  appointment  of  re- 
ceiver granted.] 

Russell  V.  Pittsburgh  Life  &  Trust  Co.  et  al.  (N.  Y.  S.  C, 
Sp.  Tr.) : 

115  New  York  Supplement  (AprU  19,  1909),  950. 

Agency  Contract— Settlement— Duress: 

The  manager  of  a  branch  office  of  an  insurance  company,  on 
being  discharged  before  the  expiration  of  his  contract,  threatened 
the  company  with  litigation  if  it  did  not  execute  and  deliver  to 
him  certain  notes.  The  notes  were  given  as  the  result  of  a  com- 
promise agreement  made  on  the  advice  of  counsel  after  due  con- 
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sideration  and  formally  ratified  by  the  company  at  a  meeting  of 
its  directors  held  at  the  suggestion  of  defendant's  attorney.  In 
addition  to  the  notes,  defendant  was  paid  a  sum  of  money  in  con- 
sideration of  the  surrender  of  his  contract,  and  for  stock  of  the 
company  of  considerable  value  held  by  his  wife.  About  six 
months  thereafter  the  company  sued  to  cancel  the  notes  without 
any  prior  demand  on  him.  Held,  That  the  contract  could  not  be 
avoided  on  the  ground  of  duress,  for  the  threat  of  litigation,  by 
one  who  has  a  legal  right,  Is  not  duress  within  the  meaning  of 
the  law,  as  duress  implies  a  degree  of  severity  either  threatening 
or  impending  or  actually  infiicted  which  is  suflacient  to  pvercome 
the  mind  and  will  of  a  person  of  ordinary  firmness. 

[Judgment  for  agent  below.    Here  affirmed  against  company.] 
Walla  Walla  Fire  Ins.  Co.  v.  Spencer  et  ux.  (Wash.  S.  C.) : 
100  Pacific  Reporter  (April  19,  1909),  741. 

Fidelity  Insurance— Embezzlement— Evidence: 

Where,  In  an  action  on  a  bond  guaranteeing  the  honesty  of 
the  cashier  of  a  bank,  it  was  sought  to  show  embezzlement  by 
the  cashier,  by  showing  the  difference  between  the  accounts  kept 
by  him  and  the  accounts  shown  by  the  monthly  statements  of 
correspondent  banks,  identified  by  a  witness  and  examined  by 
company's  expert,  who  reported  to  it  the  statements  referred  to 
in  the  depositions  of  the  officers  of  the  correspondent  banks,  and 
returned  as  exhibits  with  the  depositions,  were  promptly  received 
in  evidence. 

Same — Renewal  of  Bond — Statement  aa  to  Accounts — Conatruc- 

tion: 

A  bond  guaranteeing  the  honesty  of  the  cashier  of  a  bank 
was  Issued  on  condition  that  the  cashier  would  be  required  to 
make  monthly  accounts  to  the  directors,  and  that  his  accounts 
would  be  examined  monthly  by  the  auditor  of  the  bank.  A  re- 
newal bond  was  Issued  on  the  application  of  the  bank,  stating 
that  the  accounts  of  the  cashier  had  been  examined  and  found 
correct,  and  that  he  had  performed  his  duties  in  an  acceptable 
manner.  The  evidence  showed  that  the  bank  had  examined  the 
accounts  of  the  cashier,  and  had  found  them  correct,  and  that  the 
auditor  had  examined  the  accounts  monthly,  and  had  found  them 
correct  The  cashier  had  embezzled  the  bank's  money,  but  the 
examinations  failed  to  detect  it  because  of  the  method  of  con- 
cealing his  crime.  Held,  That  the  renewal  bond  was  enforceable 
because  the  bank  had  not  guaranteed  the  correctness  of  the 
cashier's  accounts,  but  had  only  stated  that  the  accounts  had 
been  found  correct  on  an  examination. 

Same — Examination  of  Accounts — Diligence  of  Auditor— Materi- 
ality: 

Where,  in  an  action  on  a  fidelity  bond,  guaranteeing  the 
honesty  of  the  cashier  of  a  bank,  the  bank  showed  a  compliance 
with  the  bond  by  making  the  required  examinations  of  the  ac- 
counts of  the  cashier,  and  no  issue  was  raised  as  to  the  compe- 
tency of  the  auditor  making  the  examinations,  the  questions  as 
to  the  fidelity  and  diligence  of  the  auditor,  and  the  reasons  why 
the  cashier's  defalcations  were  not  earlier  discovered,  were  Im- 
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material,  except  in  determining  whether  the  examinations  were 
made  in  good  faith. 

8am6— Renewal  of  Bond — Statement  of  Account — Instruction: 

In  an  action  on  a  bond  guaranteeing  the  honesty  of  the 
cashier  of  a  bank,  issued  on  the  application  of  the  bank,  stating 
that  the  cashier's  accounts  had  been  examined,  and  had  been 
found  correct,  an  instruction  that,  if  the  statement  of  the  bank 
was  "untrue,"  there  could  be  no  recovery  for  any  defalcation  was 
misleading,  as  leading  the  jury  to  apply  the  word  "untrue"  to  the 
correctness  of  the  cashier's  accounts,  instead  of  applying  it  to 
the  statement  that  an  examination  had  been  made,  and  that  such 
examination  found  them  correct. 

[Judgment  for  assignee  of  bank  below.     Here  affirmed  against 
company.] 

Title  Guaranty  &  Surety  Co.  v.  Nichols  (Arizona  S.  C.) : 

100  Pacific  Reporter  (April  19,  1909),  825. 

Foreign  Company — Retaliatory  Tax— Constitutionality: 

Const.  Ky.,  Sec.  60,  provides  that  no  law  shall  be  enacted  to 
take  effect  upon  the  approval  of  any  other  authority  than  the 
General  Assembly.  Sec.  171  provides  that  taxes  shall  be  uniform 
upon  all  property  subject  to  taxation  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  all  taxes  shall  be  levied  and 
collected  by  general  laws.  Sec.  180  provides  that  every  act,  ordi- 
nance, or  resolution  levying  a  tax  shall  specify  the  purpose  for 
which  said  tax  is  levied,  and  no  tax  levied  and  collected  for  one 
purpose  shall  ever  be  devoted  to  another  purpose.  Sec.  181  pro- 
vides that  the  General  Assembly  may  by  general  laws  only 
provide  for  the  payment  of  license  fees.  Held»  That  St.  Ky.  1909, 
Sec.  637  (Russell's  St.,  Sec.  4284),  providing  that  when,  by  the 
laws  of  any  other  state,  any  taxes  are  imposed  on  insurance 
companies  organized  or  incorporated  under  the  law  of  this  state 
and  transacting  business  in  such  other  state,  greater  than  those 
imposed  upon  similar  companies  by  the  laws  of  this  state,  the 
same  taxes  shall  be  imposed  upon  all  insurance  companies  doing 
business  in  this  state  which  are  organized  under  the  laws  of  such 
state,  imposes  a  license  tax,  and  is  unconstitutional,  and  a  foreign 
insurance  company  cannot  be  taxed  a  higher  rate  on  its  annual 
gross  premiums  than  the  rate  taxed  resident  insurance  com- 
panies, because  a  higher  rate  is  taxed  in  the  state  where  the  for- 
eign insurance  company  is  domiciled. 

[Judgment  for  commonwealth  below.    Here  reversed  in  favor  of 
company.] 

Western  &  Southern  Life  Ins.  Co.  v.  Commonwealth  (Ky. 
C.  A.) : 

117  Southwestern  Reporter  (April  28,  1909),  876. 

Fidelity  Insurance— Delivery — SufTlciency: 

A  written  application  for  a  fidelity  bond,  having  been  mailed 
by  the  applicant  to  the  company's  authorized  agents,  was  for- 
warded to  the  company.  The  company  having  approved  the  ap- 
plication, signed  the  bond  and  sent  the  same  by  mail  to  the 
obligee,  the  letter  enclosing  the  bond  being  addressed  to  the 
applicant,  who  at  that  time  was  the  cashier  of  the  obligee.    The 
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bond  was  forwarded  to  the  company's  agents  unconditionally, 
with  instructions  to  deliver  to  the  obligee,  and  shortly  thereafter 
the  premium  was  paid  to  and  accepted  by  the  company.  Held, 
Sufficient  delivery  of  the  bond  to  make  it  effective. 

Same— Failure  of  Employe  to  Sign  Bond — ^Validity: 

A  fidelity  bond  contained  a  blank  space  for  the  signature  of 
the  employe,  but  did  not  expressly  stipulate  that  it  was  essential 
to  its  validity  that  he  should  sign  as  obligor.  Held,  That  his  fail- 
ure to  sign  the  instrument  did  not  render  it  unenforceable  by  the 
beneficiary  against  the  company. 

Same— Nature  ^of  Contract — Construction : 

A  fidelity  bond  issued  by  a  paid  surety  is  in  the  nature  of  an 
insurance  policy,  and  must  be  strongly  construed  against  the 
company. 

Same — Statements  by  Employer—Representations: 

The  "employer's  declaration"  that  the  accounts  of  the  em- 
ploye were  correct  at  the  time  the  bond  was  issued  was  not  true. 
This  declaration  was,  by  its  terms,  made  a  part  of  the  contract, 
but  did  not  stipulate  that  the  representations  therein  should  be 
warranties.  Held,  That  the  statements  of  the  employer  cannot 
be  regarded  as  warranties,  even  though  a  part  of  the  contract, 
where  not  made  so  by  express  terms. 

Same — Defalcation — Evidence : 

After  notice  of  the  loss,  the  company  sent  an  accountant  to 
the  bank  to  examine  the  books  and  determine  the  amount  of  the 
loss.  The  total  loss  for  the  period  covered  by  the  bond,  as  shown 
by  the  books,  was  18.000.  Letters  and  statements  of  account  of 
two  correspondent  banks  showed  an  additional  loss  of  $3,000, 
being  currency  shipped  to  the  insured.  Held,  That  these  letters 
and  statements  were  not  competent  to  show  that  the  items  of 
currency  had  been  actually  shipped  to  and  received  by  the  in- 
sured or  its  cashier. 

[Judgment  for  bank  below.    Here  modified  and  affirmed  against 
company.] 

Title  Guaranty  &  Surety  Co.  v.  Bank  of  Fulton  (Ark.  S.  C.) : 

117  Southwestern  Reporter  (April  28,  1909),  537. 

Agency    Contract — ^Termination — Forfeiture    of    Commissions — 

Waiver: 

The  contract  between  the  agents  and  the  company  provided 
that  it  could  be  terminated  by  either  party  upon  thirty  days' 
notice,  and  in  event  of  such  termination  commissions  ascertained 
thereafter  would  be  forfeited.  The  old  contract  was  terminated 
by  the  company,  and  a  new  contract  made.  As  a  part  of  the  con- 
sideration under  this  new  contract,  the  company  agreed  that  the 
agents  should  have  their  commissions  which  had  been  earned 
under  the  original  contract  Held,  That  this  was  a  waiver  by  the 
company  of  their  right  to  claim  the  commissions  forfeited. 

Same — Delay  in  Remitting — ^Waiver — Evidence: 

EMdence  that  after  cancellation  of  an  insurance  agency  con- 
tract, and  as  a  part  of  the  consideration  for  the  making  of  a  new 
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contract,  the  company  agreed  that  the  agents  should  have  their 
contingent  commissions  which  had  been  earned  after  1906  under 
the  prior  contract,  was  sufficient  to  establish  a  waiver  of  a  condi- 
tion in  the  original  contract  that,  in  the  event  the  contract  was 
terminated,  contingent  commissions  and  those  on  excess  pre- 
miums ascertained  thereafter  should  not  be  paid. 

Principal  and  Agent — Proof: 

One  L  presented  to  the  agents  for  their  signatures  a  contract 
from  the  company.  The  president  of  the  company  acknowledged 
L  as  the  agent  of  the  company,  and  later  wrote  to  the  plaintiff 
agents  that  the  contract  left  by  him  with  them  was  the  com- 
pany's contract.  Held,  That  this  was  competent  to  show  that  L 
was  acting  as  agent  of  the  company  in  bringing  about  the  later 
contract  and  adjusting  the  difference  between  the  parties  as  to 
commissions  under  the  original  contract 

(Judgment  overruling  exceptions  by  company.] 
Perry  et  al.  v.  Maryland  Casualty  Co.  (N.  H.  S.  C.) : 
72  Atlantic  Reporter  (April  29.  1909).  369. 

Employers'  Liability  Policy^LlmlUtlon  of  Action— Validity: 

An  employer's  liability  policy  of  insurance  contained  a  condi- 
tion that  "the  company  shall  not  be  liable  under  this  policy  un- 
less an  action  to  enforce  such  liability  be  brought  within  60  days 
from  the  date  of  the  entry  of  a  final  Judgment  against  the  assured, 
after  a  trial  of  the  issue  on  the  merits  in  a  suit  duly  instituted 
within  the  period  limited  by  the  statute  of  limitations,  awarding 
damages  on  account  of  a  casualty  covered  hereby,  and  then  only 
provided  that  such  action  against  the  company  be  brought  by  the 
assured  personally  for  damages  sustained  by  the  assured  in  pay- 
ing and  satisfying  such  final  Judgment."  Held,  That  such  60-day 
limitation,  having  been  voluntarily  agreed  to,  was  valid,  and,  un- 
less waived,  was  a  conclusive  bar  to  an  action  on  the  policy, 
unless  commenced  within  the  time  limited. 

Same— Same — Appointment  of  Receiver: 

The  fact  of  the  appointment  of  a  receiver  for  the  assured  did 
not  suspend  the  running  of  limitations  against  an  action  on  the 
policy. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Goddard  v.  Casualty  Co.  of  America  (U.  S.  C.  C.  A.,  9th 
Cir.): 

167  Federal  Reporter  (ApHl  29.  1909).  750. 

Live  Stock  Insurance— Policy — Measure  of  Recovery: 

The  policy  provided  that  the  amount  to  be  paid  should  not 
exceed  three-fourths  of  the  cash  value  of  the  horse  at  the  time  of 
its  death.  The  cash  value  was  shown  to  be  |125.  Held»  That  the 
insured  was  entitled  to  193.75. 

[Judgment   for   insured   below.     Here    modified    and    affirmed 
against  company.] 

Young  V.  New  York  Horse  Ins.  Co.  of  N.  Y.  (N.  Y.  S.  C, 
App.  Tr.) : 

116  New  York  Supplement  (May  3.  1909),  1075. 


Digitized  by 


Google 


1909.1  Miscellaneous.       •  371 

Insurance  Companies— investments — Who  May  Question: 

Whether  an  investment  by  an  insurance  company  in  the  stock 
of  a  bank  is  authorized  or  not  can  be  inquired  into  by  the  state 
alone. 

Same — Contract  of  Indemnity — Statute  of  Frauds: 

The  insurance  company  possessed  a  majority  of  the  stock  in 
a  bank.  This  bank  had  loaned  money  to  certain  corporations, 
which  were  in  a  tentative  state  and  awaiting  development,  and 
took  stock  in  these  concerns  as  collateral  security.  Because  of 
the  attitude  of  the  Comptroller  of  the  Currency,  who  threatened 
to  close  the  bank  if  these  loans  were  not  secured,  the  company 
caused  a  trust  company,  which  it  controlled,  to  assume  these 
loans.  Later  the  Superintendent  of  Banks  disapproved  the  suf- 
ficiency of  the  security  of  the  loans,  and  the  company  induced 
certain  of  its  officers  to  enter  into  a  written  guarantee  to  the 
trust  company  of  the  payment  of  the  loans.  The  company  agreed 
to  indemnify  the  guarantors.  No  formal  agreement  in  writing 
is  shown  to  have  been  made,  but  there  was  an  express  under- 
standing to  that  effect,  as  shown  by  affidavit  of  one  of  the  di- 
rectors and  by  the  minutes  and  resolutions  of  the  executive  com- 
mittee of  the  company's  board  of  directors.  Held,  That  it  was  not 
necessary  that  the  contract  be  in  writing  within  the  statute  of 
frauds,  and  that,  because  of  the  fact  that  the  loans  were  guar- 
anteed for  the  accommodation  of  the  company,  it  will  be  implied 
that  they  agreed  to  indemnify  the  guarantors. 

Same— Same— Parties— Vaiidity: 

The  guarantors  were  directors  of  the  company.  The  com- 
pany agreed  through  its  board  of  directors  to  indemnify  them  if 
they  were  required  to  pay  the  debt  which  they  guaranteed.  It 
is  contended  that  being  members  of  the  board  of  directors  they 
could  not  enter  into  a  contract  with  themselves  in  the  company's 
behalf.  Held,  That  '*the  agreement  of  indemnity  was  voidable, 
at  most  by  the  society  (that  is  to  say,  by  the  corporation  as  dis- 
tinguished from  its  managers),"  but  is  to  be  given  effect  until 
disaffirmed. 

Same — Same— Uitra  Vires: 

It  is  contended  that  the  contract  of  indemnity,  made  by  the 
directors  of  the  company,  to  secure  persons  who  had  guaranteed 
loans  in  which  the  company  was  interested,  is  ultra  vires. 
Held,  That  it  impinged  no  public  interest,  was  made  for  the  bene- 
fit of  all  the  stockholders  and  policyholders,  and  offended  no  rule 
of  public  policy,  the  company's  acceptance  and  retention  of  the 
advantages  of  the  guaranty  and  the  guarantors'  assumption  of 
liability  on  the  faith  of  the  promise  of  indemnity  estop  the  com- 
pany from  setting  up  that  its  promise  was  ultra  vires. 

Same — Corporate  Powers — Borrowing  Money: 

A  life  insurance  company  has  implied  power  to  borrow 
money  to  preserve  its  assets,  and,  having  the  authority,  its  choice 
of  a  means,  where  neither  corrupt  nor  prohibited,  presents  no 
question  for  Judicial  interference. 
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8am6— Action  against  Guarantor — Liability  as  Principal: 

An  insurance  company  obtained  loans  from  a  bank,  to  secure 
the  payment  of  which  it  pledged  another's  note,  with  a  guaranty 
by  others  of  its  payment;  the  maker,  as  well  as  the  guarantors, 
having  severally  assumed  their  respective  obligations  for  the  ac- 
commodation of  the  insurance  company,  and  on  its  prcnnise  to  in- 
demnify them  against  loss.  The  insurance  company  refused  to 
pay  the  loans  at  maturity,  and  the  maker  of  the  note  pledged  was 
financially  irresponsible,  and  the  guarantors  were  sued,  apart 
from  the  insurance  company,  and  the  coercion  of  payment  by  the 
insurance  company  was  controlled  and  delayed  by  the  bank. 
Held,  That  equity  would  require  the  insurance  company  to  pay 
the  loans  and  exonerate  the  guarantors,  and  would  enjoin  the 
bank  from  proceeding,  against  the  guarantors  primarily;  security 
being  given  to  protect  the  bank  against  loss  from  delay. 
[Motion  of  guarantors  for  injunction  is  granted.] 
Hyde  et  al.  v.  Equitable  Life  Assur.  Soc.  (N.  Y.  S.  C, 
Sp.  Tr) : 

116  New  York  Supplement  (May  10,  1909),  219. 


Foreign   Mutual    Hail   Companies — Authority  to   Do   Buslm 
Statutes: 

By  N.  D.  Laws  1903,  ch.  109  (Rev.  Code  N.  D.  1905,  sees. 
4447,  4448),  mutual  insurance  companies,  organized  under  the 
laws  of  a  foreign  State,  insuring  growing  crops  against  loss  from 
hail,  were  forbidden  to  transact  business  in  the  State.  By  N.  D. 
Laws  1903,  ch.  114  (Rev.  Code  N.  D.  1905,  sees.  4449,  4454),  which 
was  re-enacted  and  amended  by  N.  D.  Laws  1907,  ch.  153,  these 
foreign  mutual  hail  companies  were  authorized  to  do  business  in 
the  State  upon  making  application  to  the  insurance  commis- 
sioner, depositing  $25,000  with  the  state  treasurer  and  complying 
with  certain  other  conditions.  The  plaintiff  company  made  ap- 
plication for  license  to  do  business  in  the  State,  and  stood  ready 
to  make  the  necessary  deposit,  and  to  perform  all  of  the  other 
conditions.  The  insurance  commissioner  refused  it  admittance 
because  he  doubted  his  authority  to  do  so.  HeJdf  That  it  is  pre- 
sumed that  said  section  4449  was  passed  with  due  deliberation 
and  with  a  knowledge  of  the  existence  of  section  4447,  and,  al- 
though silent  upon  the  subject  of  repeal,  it  is  in  such  open  con- 
flict therewith  that  both  sections  can  not  stand  together,  and  it 
clearly  appears  that  section  4449  was  intended  as  a  substitute 
for  section  4447.  If  we  had  any  doubt  of  such  being  the  intention 
of  the  legislature,  it  would  be  removed  by  the  re-enactment  of 
said  section  4449  by  the  legislative  assembly  of  1907,  and  it  there- 
fore follows  that  foreign  mutual  insurance  companies  are  au- 
thorized to  transact  the  business  of  hail  insurance  in  this  State 
and  that  the  insurance  commissioner  has  power  to  receive  and 
entertain  the  application  of  the  company  to  transact  such  hail 
insurance  business. 

[Judgment  for  insurance  commissioner  below.    Here  reversed  in 
favor  of  company.] 

State  ex  rel.  State  Farmers'  Mut.  Hail  Ins.  Co.  v.  Cooper 
(N.  D.  S.  C.) : 

120  Northwestern  Reporter  (May  14,  1909),  878. 
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Contract    between    Agents — Commiesions — Liability    of    General 
Agent: 

By  the  terms  of  her  contract  with  the  general  agent,  H  was 
to  have  a  certain  percentage  of  the  premiums  on  the  policies  she 
procured,  which  were  accepted  by  the  company.  The  commis- 
sion was  to  be  paid  her  by  the  general  agent  out  of  premiums 
collected  and  turned  over  to  him.  She  procured  an  application 
which  she  allowed  to  be  sent  in  In  the  name  of  P,  another  agent 
of  the  company,  who  was  trying  to  increase  the  volume  of  in- 
surance written  by  him  in  order  to  get  a  bonus.  By  her  agree- 
ment with  P  she  was  to  receive  her  regular  commission,  and  an 
additional  premium  for  allowing  the  application  to  be  sent  in  in 
his  name.  The  premium  was  paid  to  H.  She  kept  |100,  which 
was  in  cash,  as  a  part  of  her  commission,  and  turned  a  $300  draft 
for  the  balance  over  to  P.  This  suit  is  brought  against  the 
general  agent  on  the  theory  that  P  paid  the  balance  of  the 
premium  to  him  with  the  understanding  that  he  was  to  pay.H 
the  balance  of  her  commission.  P  turned  over  some  money  to 
the  general  agent,  but  not  the  additional  commission  which  he 
had  agreed  to  give  to  H.  Held,  That  if  H  had  shown  that  P  had 
paid  to  the  general  agent  money  for  her  benefit,  then  the  gen- 
eral agent  would  have  been  responsible  to  her,  but  in  falling  to 
show  this,  her  action  fails. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  gen- 
eral agent] 
Steams  v.  Hazen  (Colo.  S.  C.) : 

101  Pacific  Reporter  (May  17.  1909),  339. 

Title  Insurance — indemnity  Bond — Construction: 

The  trust  company  contracted  to  Insure  the  title  of  mort- 
gagees who  furnished  money  to  be  used  by  a  builder  in  building 
62  houses  on  land  owned  by  him,  and  of  purchasers  of  such 
houses,  to  protect  them  from  defaults  of  the  bwner  in  the  building 
operation  and  from  liens.  The  owner,  with  the  Idnemnlty  com- 
pany as  surety,  executed  a  bond  to  the  trust  company  to  indem- 
nify it  against  loss  on  any  policies  it  might  issue,  including  any 
sums  it  might  advance  for  material  and  labor  for  the  completion 
of  the  buildings  and  improvements.  The  Indemnity  company 
knew  that  the  trust  company  was  to  handle  and  pay  out  the  fund 
used  in  the  entire  building  operations,  and  that  sub-contracts 
had  been  let  for  parts  of  the  work  covering  all  of  the  houses. 
Heldf  That  the  Indemnity  company's  liability  was  not  restricted 
to  losses  Incurred  by  the  trust  company  on  the  particular  houses 
on  which  it  had  actually  Issued  policies,  but  extended  to  the  en- 
tire operation,  which  It  had  contracted  to  see  completed. 

Same— Same — Same : 

Over-payments  made  to  sub-contractors  on  vouchers  indorsed 
by  the  indemnity  company's  principal  in  the  bond,  or  changes  in 
the  plans  made  by  him,  did  not  release  It  from  liability;  the  pur- 
pose of  the  bond  having  been  to  indemnify  the  trust  company 
from  loss  by  reason  of  its  insuring  against  his  defaults. 

Same — Same — Failure  of  Principal  to  Collect  on  Bond  of  Sub- 
Contractor: 
The  trust  company  which  had  issued  policies  guaranteeing 
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the  title  of  a  number  of  lots  upon  which  houses  were  being  con- 
structed, took  the  bonds  of  certain  sub-contractors  as  additional 
security.  The  indemnity  company  claims  that  the  failure  of  the 
trust  company  to  collect  on  the  bonds  of  these  sub-contractors 
precluded  it  from  holding  the  indemnity  company  on  its  bond. 
Held,  That  the  bonds  of  the  sub-contractors  were  matters  en- 
tirely outside  the  bond  of  indemnity  and  the  failure  to  collect 
them  had  no  effect  on  the  liability  of  the  indemnity  company. 

[Judgment  for  trust  company  below.    Here  affirmed  against  in- 
demnity company.] 

Equitable  Trust  Co.  v.  Aetna  Indemnity  Co.  (U.  S.  C.  C, 
Pa.): 

168  Federal  Reporter  (M^y  20,  1909),  433. 

Assignment — Payment  of  Premium — Reimbursement: 

.  The  policy  was  assigned  to  the  bank  as  security  for  an  in- 
debtedness. Thp.  arrangement  was  that  the  bank  could  do  as  it 
pleased  with  the  policy.  It  could  continue  it  in  force  or  cash  it 
in  as  they  pleased.  They  elected  to  continue  it  in  force,  and  paid 
the  premiums  on  it  as  they  became  due.  Held,  That  the  bank 
was  entitled  to  be  reimbursed  for  the  amount  it  had  advanced  for 
premiums. 

[Judgment  for  bank  below.    Here  affirmed  against  debtor.] 
Des  Moines  Savings  Bank  v.  Kennedy  (Iowa  S.  C.) : 
120  Northwestern  Reporter  (May  7.  1909).  742. 

Burglary  insurance — Loss  of  Property— Proof: 

The  policy  insured  against  loss  from  burglary.  The  evidence 
shows  that  the  insured  placed  a  diamond  locket  under  her  pillow 
when  she  went  to  bed.  On  arising  the  following  morning  she 
went  down  stairs  and  did  not  have  occasion  to  return  to  her  room 
again  that  day.  When  she  was  about  to  retire  she  looked  under 
the  pillow  and  found  the  locket  missing.  Detectives  were  called 
and  the  servants  of  the  house  searched.  Held,  That  the  evidence 
was  not  sufficient  to  establish  burglary. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Gordon  v.  Aetna  Indemnity  Co.  of  Hartford  (N.  Y.  8.  P., 
App.  Tr.) : 

116  New  York  Supplement  (May  24,  1909),  558. 

Employers'  Liability — Policy — Premium: 

The  policy  insured  a  transfer  company  against  loss  arising 
out  of  accidents  to  the  drivers  of  its  vehicles.  It  provided  that 
"the  premium  is  based  upon  the  entire  compensation  earned  by 
the  drivers  of  the  assured  during  the  period  of  this  policy."  After 
insuring  it  for  several  years,  the  insurance  company  had  the 
books  of  the  assured  audited  and  found  that  the  amount  of  the 
compensation  paid  to  the  drivers  was  more  than  double  what 
the  assured  had  stated  to  the  company.  The  transfer  company 
claimed  that  the  time  the  drivers  were  actually  engaged  in  driv- 
ing was  only  about  half  of  the  time  they  were  on  duty,  and  that 
one-half  of  the  compensation  paid  to  them  was  paid  to  them  as 
stablemen  for  work  done  about  the  stable  while  not  actually  en- 
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gaged  in  drlTing.  The  insurance  company  brought  suit  for  the 
unpaid  part  of  the  premium  based  on  the  entire  compensation  of 
the  drivers.  Held,  That  under  the  terms  of  the  contract  the 
transfer  company  was  liable. 

[Judgment  for  Insurance  company  below.    Here  affirmed  against 

transfer  company.] 
Palmer  Transfer  Co.  v.  Fidelity  &  Casualty  Co.  (Ky.  C.  A.) : 
118  Southwestern  Reporter  (May  26,  1909),  370. 


Agency  Contract — Reinsurance— Breach: 

A  contract  by  a  life  insurance  company,  whereby  it  turns 
over  its  property  and  business  to  a  rival  company  and  incapaci- 
tates itself  to  continue  its  insurance  business,  is  not  a  breach  of 
a  contract  of  appointment  of  agents  which  contains  no  agreement 
fixing  the  time  such  appointment  shall  continue. 

Same— Same— Renewal  Commitsions: 

By  the  terms  of  the  contract  of  agency,  the  agents  were  en- 
titled to  renewal  commissions  after  the  termination  of  the  con- 
tract on  the  renewal  premiums  "as  collected  by  the  company." 
The  company  turned  over  all  of  its  business  and  property  to 
another  company,  thereby  disabling  itself  from  collecting  the 
future  renewal  premiums.  Held,  That  the  contract  of  reinsurance 
was  not  an  anticipatory  breach  of  the  agreement  with  its  agents, 
as  the  agency  contract  rationally  construed,  only  required  that 
the  renewal  commissions  should  be  paid  on  the  renewal  premiums 
actually  paid. 

Same — ^Termination — Presumption : 

There  was  no  provision  in  the  contract  of  agency,  as  to  how 
long  it  was  to  continue.  It  was  stipulated,  however,  that  upon 
the  failure  of  the  agent  to  transmit  due  or  demand  funds  within 
thirty  days,  upon  the  termination  of  the  company's  right  to  do 
business  in  that  state,  and  upon  thirty  days  notice  for  Just  and 
reasonable  cause,  the  contract  could  be  terminated.  The  agents 
contend  that  the  failure  of  the  contract  to  state  the  period  of  its 
duration,  rendered  it  permanent  by  implication.  Held,  That  a 
contract  of  agency  is  presumed  to  be  at  will  unless  otherwise 
stated. 

Same— Termination  of  Business — Breach: 

The  right  of  an  insurance  company  to  manage  its  business, 
to  determine  the  term  of  its  continuance,  whether  or  not  and 
when,  if  at  all,  it  will  reinsure  its  risks,  turn  over  its  business  to 
another  company,  and  cease  to  carry  it  on,  is  vital  to  its  existence, 
success,  and  the  due  exercise  of  its  corporate  power,  and  it  is 
impliedly  reserved  in  contracts  of  agency  which  contain  no  agree- 
ments to  the  contrary.  The  exercise  of  this  right  and  the  conse- 
quent termination  of  the  agency  is  no  breach  of  a  contract  of 
agency  which  contains  no  agreement  forbidding  or  limiting  the 
exercise  of  this  right 

Same— Period  of  Duration — Presumption: 

The  presumption  of  the  reservation  of  the  right  of  an  in- 
surance company  to  terminate  its  business  is  superior  to  the 
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implication  that  the  contract  of  the  company  with  its  agents  was 
a  permanent  contract. 

[Juderment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Moore  et  aL  v.  Security  Trust  &  Life  Ins.  Co.  (U.  S.  C.  C. 
A.,  8th  Cir.) : 

168  Federal  Reporter  (May  27.  1909),  496. 

Insurance  of  Property  in  Transit — ^Action— Parties: 

S.  insured  a  watch,  which  he  was  sending  to  his  father  in 
Europe.  S.  paid  the  cost  of  insurance  and  took  a  receipt  for 
the  same.  The  watch  was  lost  and  suit  was  brought  by  S.  to  re- 
cover the  insurance.  It  was  contended  that  S.  was  not  the  proper 
party  to  sue,  hut  that  it  should  have  been  brought  in  the  name  of 
his  father,  the  consignee.  Held,  That  it  may  be  inferred  that  S. 
intended  to  retain  title  until  it  was  safely  delivered  to  his  father, 
nothing  appearing  to  the  contrary,  so  he  was  the  proper  party  to 
sue  for  the  insurance  money  for  its  non-delivery. 

[Judgment  for  insurer  below.     Here  reversed  In  favor  of  in- 
sured.] 

Schmerler  v.  Barasch  (N.  Y.  S.  C,  App.  Tr.) : 

116  New  York  Supplement  (May  31,  1909),  624. 


Fidelity  Insurance— Authority  of  Cashier— Estoppel: 

As  the  making  of  certificates  by  a  bank  cashier,  for  the  re- 
newal of  a  bookkeeper's  bond,  that  the  bookkeeper's  books  and 
accounts  had  been  examined  and  found  correct  was  an  act  which 
he  might  properly  have  been  authorized  to  do  by  the  board  of 
directors,  and  where,  on  a  defalcation  being  discovered,  the 
cashier,  acting  in  behalf  of  the  bank,  presented  the  claim  against 
the  surety,  a  finding  was  warranted  that  the  cashier  had  authority 
to  make  the  certificates,  and  that  his  action  in  so  doing  was  bind- 
ing on  the  bank. 

Same— False  Statement  as  to  Examination  of  Books — Forfeiture: 

Where,  had  an  effective  audit  of  a  bank  bookkeeper's  accounts 
been  made  by  the  bank  at  any  time  during  any  one  of  the  years 
in  which  shortages  occurred,  or  had  any  examination  which  in- 
cluded a  comparison  of  the  aggregate  footings  of  the  individual 
ledger  with  those  of  the  general  ledger  been  made,  it  would  have 
shown  the  discrepancy,  and  a  careful  scrutiny  would  have  re- 
vealed the  fradulent  practices  of  the  bookkeeper,  and  the  trial 
balances,  as  taken  from  the  ledger  and  presented  from  time  to 
time  by  the  bookkeeper,  were  out  of  balance,  and  the  errors  al- 
lowed to  go  uncorrected,  a  finding  was  demanded  that  certificates 
by  the  bank  cashier,  to  procure  renewals  of  the  bookkeeper's 
bond,  that  his  accounts  had  been  examined  and  found  correct  were 
false,  relieving  the  surety,  which  relied  thereon,  of  liability. 

Same— Same— Evidence: 

In  an  action  on  a  bank  bookkee];>er's  bond  to  recover  a  de- 
falaction,  evidence  as  to  the  entries  made  by  the  bookkeeper  in 
the  bank  books,  and  as  to  the  character  of  the  examination  of  his 
accoimts  by  the  board  of  directors,  and,  with  respect  to  certifl- 
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cates  by  the  cashier  to  produce  renewals  of  the  bookkeeper's 
bond,  that  his  accounts  had  been  examined  and  found  correct, 
was  properly  admitted. 

[Juderment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

National  Bank  of  Tarentum  v.  Equitable  Trust  Co.  of  Pitts- 
burg (Pa.  S.  C.) : 

72  Atlantic  Reporter  (June  3.  1909).  794. 

Stock  Corporations — Merger — injunction — Suit  by  Policyhoiders: 

The  P.  company  was  a  stock  cori)oration  transacting  life  in- 
surance business  in  Pennsylvania.  The  W.  company  was  a  stock 
corporation  conducted  on  the  mutual  plan  above  a  limited  divided 
to  the  stockholders,  and  transacting  a  life  insurance  business  in 
New  York.  Pursuant  to  an  agreement  between  the  officers  and 
directors  of  the  two  companies,  the  officers  and  directors  of  the 
P.  company  purchased  a  large  number  of  shares  of  stock  of  the 
W.  company  from  certain  of  its  officers  and  directors.  Im- 
mediately after  this,  all  of  the  directors  and  most  of  the  officers 
of  the  W.  company  resigned,  and  members  of  the  P.  company 
were  elected  to  fill  their  places.  Steps  were  then  taken  to  merge 
the  two  companies,  and  in  furtherance  of  this  plan,  all  of  the 
property,  assets,  books  and  etc.,  of  the  W.  company  were  trans- 
fered  to  the  P.  company  and  removed  from  the  state  of  New 
York  to  the  state  of  Pennsylvania,  and  the  P.  company  assumed 
full  control  of  all  the  business.  R.,  one  of  the  policyholders  of 
the  W.  company,  instituted  an  action,  praying  for  an  order  re- 
straining the  P.  company,  and  asking  for  a  receiver  for  the  W. 
company.  The  right  of  a  policyholder  to  maintain  such  an  action 
of  this  nature  is  questioned.  Held,  A  policyholder  of  a  domestic 
stock  life  insurance  corporation,  conducted  on  the  mutual  plan 
above  a  limited  dividend  to  the  stockholders,  cannot  sue  to  re- 
strain a  transfer  of  the  assets  of  the  corporation  to  a  foreign 
stock  insurance  corporation  pursuant  to  a  contract  for  the  merg- 
ing of  the  two  corporations;  but  the  remedy  for  the  wrongs  com- 
plained of  must  be  sought  by  the  officers  having  supervision  of 
the  corporation  and  its  acts  under  the  laws  regulating  the  busi- 
ness of  insurance. 

[Judgment  grranting  injunction,  with  leave  to  apply  for  receiver, 
below.     Here  reversed  and  dismissed.] 

Russell  v.  Pittsburgh  Life  &  Trust  Co.  et  al.  (N.  Y.  S.  C, 
App.  Div.) : 

116  New  York  Supplement  (June  7,  1909),  841. 

Credit  insurance — Policy — "Experience" — Construction : 

A  policy  of  credit  insurance  made  the  "experience"  of  the 
insured  in  dealing  with  its  customers  the  basis  of  credit,  and  then 
provided  that  the  highest  previous  indebtedness  should  be  taken 
as  an  "experience"  which  would  Justify  the  indemnified  in  again 
extending  credit  to  an  old  customer.  Held,  That  the  term  "ex- 
];>erience"  meant  a  business  transaction  which  was  closed,  since 
until  the  goods  for  which  the  credit  was  extended  were  paid  for, 
and  the  transaction  closed,  the  creditor  would  not  be  Justified  in 
extending  further  credit. 
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Same— Same — Same — Return  of  Goods: 

Where  goods  shipped  C.  O.  D.  were  returned  because  the 
oostomec  was  unable  to  pay  for  them,  this  would  be  such  an  ex- 
perience as  would  not  warrant  the  extension  of  further  credit  to 
him,  within  the  provision  of  a  policy  of  credit  insurance  providing 
that  the  highest  previous  indebtedness  should  be  taken  as  an  ex- 
perience, which  would  Justify  the  indemnified  In  again  extending 
credit  to  an  old  customer,  but,  if  the  goods  were  returned  because 
not  of  the  character  bought  or  contracted  for,  the  transaction 
should  be  entirely  ignored,  and  credit  might  be  extended  to  such 
customer  as  though  the  transaction  had  never  taken  place. 

Same— -Same— Same— Execution  of  Note: 

The  execution  of  a  note  In  payment  for  goods  sold  on  credit 
did  not,  until  payment  of  the  note,  close  the  transaction,  so  as  to 
render  it  an  "experience"  which  would  justify  the  creditor  in 
again  extending  credit  to  an  old  customer. 

Same— Same — Construction — Inclusion  of  Previous  Accounts: 

A  policy  of  credit  insurance  provided  that,  before  being  en- 
titled to  payment  under  the  policy,  the  insured  must  first  sustain 
an  "initial  loss,"  which  was  fixed  at  three-quarters  of  1  per  cent  of 
the  gross  business  done  by  the  insured,  based  upon  his  experi- 
ence the  previous  year,  and  provided  also  that,  if  his  total  gross 
business  should  exceed  the  sum  used  as  a  basis,  then  the  initial 
loss  should  be  correspondingly  increased.  By  a  "rider"  the  policy 
was  made  to  relate  back  to  cover  all  outstanding  accounts  which 
had  been  created  during  the  regular  course  of  business  in  the 
six  months  preceding  the  date  of  the  policy.  Held,  That  the  ef- 
fect of  the  rider  was  simply  to  antedate  the  policy  six  months,  and 
hence  accounts  made  during  such  time  must  be  treated  as  a  part 
of  tiie  gross  business  done  by  insured  during  the  life  of  the 
policy,  for  the  purpose  of  determining  the  initial  loss. 

Same— Same— Same— "First  Blir: 

A  policy  of  credit  insurance  insured  a  dealer  against  loss 
which  he  might  sustain  on  account  of  non-payment  of  the  first 
bill  of  goods  sold  to  new  customers,  which  was  not  to  be  in  excess 
of  $400.  Held,  That  "first  bill"  meant  the  particular  articles  con- 
tracted for  at  one  time,  without  regard  to  the  time  within  which 
the  bill  therefor  should  be  paid,  and  did  not  include  all  goods, 
not  exceeding  $400,  which  were  sold  and  delivered  between  the 
first  sale  and  the  maturity  of  the  bill  therefor. 

Same— Same — Salvage: 

Where  a  policy  of  credit  insurance  makes  no  provision  as  to 
the  application  of  salvage,  the  insured  is  entitled  to  make  such 
application  of  the  salvage  recovered  by  him  as  is  beneficial  to  his 
interests,  and  hence  may  apply  it  to  the  discharge  of  those  debts 
for  which  he  holds  no  security  and  for  the  loss  of  which  he  is  not 
indemnified. 

Same — Same — Character  of  Goods — Evidence: 

Where  a  policy  of  credit  insurance  provided  that  the  insured 
should  be  indemnified  against  loss  on  account  of  sales  of  goods 
of  the  kind  usually  dealt  in  by  the  insured,  and  the  accounts  taken 
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from  the  books  of  the  insured  showed  the  character  of  goods  to 
be  such  as  the  insured  dealt  in,  the  items  themselves  furnished 
the  best  evidence  as  to  the  character  of  the  goods  sold,  and  hence 
no  additional  proof  as  to  their  character  was  required. 

Same— Same — Rule  of  Construction: 

A  policy  of  credit  insurance  should  not  be  so  narrowly  con- 
strued as  to  place  upon  the  insured  any  unreasonable  or  un- 
necessary labor  or  expense  in  the  presentation  of  his  claim,  nor 
should  it  be  so  liberally  construed  as  to  place  upon  the  insurance 
company  a  liability  which,  by  the  fair  construction  of  the  terms 
of  the  policy,  it  had  not  contracted  to  assume. 

Same—  Action  on  Policy — Sufficiency  of  Evidence: 

Where,  in  an  action  on  a  policy  of  credit  insurance,  insured 
showed  by  evidence  of  its  bookkeeper,  speaking  from  the  books 
of  accounts  before  him,  that  he  has  sold  and  delivered  to  its  vari- 
ous customers,  whose  accounts  were  involved  in  the  action,  the 
particular  bills  of  goods  set  forth  in  the  items  of  account  filed 
with  his  deposition,  and  that  these  goods  were  not  paid  for,  and 
accompanied  his  statements  with  such  evidence  of  debt  or  in- 
solvency in  each  particular  case  as  the  insured  had  received  after 
investigation  made,  it  established  a  prima  facie  case  entitling  it 
to  judgment,  in  the  absence  of  any  claim  or  showing  to  the 
contrary. 

[Judgment  for  insured  below.  Here  modified  and  remanded, 
with  instructions  to  enter  Juderment  for  insured  in  accord- 
ance with  this  interpretation  of  the  policy.] 

Philadelphia  Casualty  Co.  v.  Cannon  &  Byers  Millinery  Co. 
(Ky.  C.  A.) : 

118  Southwestern  Reporter  (June  9,  1909),  1004. 

Contractor's    Liability    Policy — Policy — Limitation    of   Action- 
Statute: 

A  contractor's  liability  policy  contained  a  limitation  upon 
the  time  in  which  an  action  could  be  brought,  which  was  less 
than  the  time  prescribed  in  the  statute.  Heldf  That  the  limita- 
tion was  valid  under  Sec.  414,  N.  Y.  Code  Civ.  Proc.,  which  pro- 
vides that  the  general  statute  of  limitations  shall  not  apply 
"where  a  different  limitation  is  specially  prescribed  ♦  ♦  ♦  by 
the  written  contract  of  the  parties." 

Same— Same— Same— Bar: 

A  contractor's  liability  policy  provided  that  no  action  should 
be  brought  thereon  after  the  expiration  of  the  period  within 
which  an  action  for  damages  on  account  of  the  injuries  might 
be  brought  by  the  claimant  against  the  insured,  unless  at  the 
expiration  of  such  period  there  should  be  a  suit  pending,  arising 
out  of  the  accident  against  the  insured,  in  which  case  an  action 
might  be  brought  within  30  days  after  final  judgment  therein. 
An  action  brought  against  insured,  who  had  contracted  to  build 
a  bridge,  for  injuries  to  a  pedestrian^  incidental  to  the  construc- 
tion of  the  bridge,  was  discontinued  with  the  consent  of  the  at- 
torneys for  the  insurance  company,  who  undertook  to  defend  the 
action,  and  an  action  on  the  policy  was  brought  by  the  insured 
more  than  30  days  thereafter,  and  after  limitations  had  run 
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against  the  injured  person.  Held,  Tbat  the  injured  party  had  an 
absolute  right  to  discontinue  the  case  upon  payment  of  the 
costs,  and  that  the  failure  of  insured  to  bring  suit  on  the  poli- 
cies within  30  days  thereafter  barred  them  from  maintaining 
suit  on  the  policy. 

Same— Same— Same— Same : 

A  contractor's  liability  policy  provided  that  action  by  the 
insured  must  be  brought  within  the  statutory  period  allowed  for 
the  bringing  of  actions  for  personal  injuries,  and  that,  if  such 
action  were  pending  against  the  insured  at  the  time  the  limita- 
tion period  expired,  action  should  be  commenced  within  30  days 
after  the  final  Judgment  Suit  had  not  been  instituted  against 
the  insured,  who  was  a  sub-contractor,  at  the  end  of  the  statu- 
tory limitation  period,  but  suit  was  then  pending  against  the 
principal  contractor.  Held,  That  the  fact  of  the  suit  pending 
against  the  principal  contractor  did  not  affect  the  limitation  as 
agreed  upon  in  the  contract  of  insurance. 

Same— Same— Sa  me— Sa  me : 

The  fact  that  the  action  brought  on  the  policy  was  com- 
menced within  30  days  from  entry  of  Judgment  against  insured  in 
an  action  by  the  bridge  company,  against  which  a  Judgment  had 
been  rendered  for  the  injuries,  did  not  relieve  insured  from  the 
bar  of  the  policy,  as  the  action  against  insured  by  the  bridge  com- 
pany  was  not  one  arising  out  of  accident. 

Same — Same— Same— Waiver: 

A  liability  insurance  company  issued  a  policy  to  a  sub-con- 
tractor, and  also  a  policy  to  the  principal  contractor.  A  pedes- 
trian was  injured  through  fault  of  the  sub-contractor,  and  he 
brought  suit  against  the  principal  contractor.  The  liability  com- 
pany assumed  the  defense  and  notified  the  sub-contractor  that 
he  would  be  liable  to  the  principal  contractor  in  case  of  recov- 
ery by  the  injured  pedestrian.  In  an  action  on  the  policy,  the 
sub-contractor  alleged  that  in  response  to  such  notice  and  at 
the  liability  company's  request,  and  upon  its  promise  that  every 
opportunity  would  be  afforded  the  sub-contractor  to  protect  his 
interest,  be  assisted  in  the  defense  of  the  action  against  the 
principal  contractor.  Held,  That  such  allegation  was  not  suffi- 
cient to  admit  proof  of  waiver  or  estoppel  precluding  the  lia- 
bility company  from  defending  on  the  ground  that  the  action  was 
barred  under  limitations  prescribed  by  the  policy. 

Same — Applicatlofi — Warranty — Question  for  Jury: 

A  sub-contractor,  who  undertook  to  build  the  foundations  for 
the  pillars  of  an  elevated  railroad,  stated  in  the  application  for  a 
liability  policy  that  his  business  was  "general  contractor,  sewer 
construction."  The  building  of  these  foundations  was  quite 
similar  to  sewer  construction.  In  an  action  brought  against  the 
sub-contractor  for  injuries,  the  liability  company  assumed  the  de- 
fense. Held,  That  It  could  not  be  said  on  an  action  on  the  policy 
that  there  was  a  breach  of  warranty  as  a  matter  of  law. 

Agent  or  Broker— Evidence  Considered: 

The  policy  was  issued  through  a  broker.  The  ■  premiums, 
which  were  based  on  the  amount  of  wages  paid,  were  received 
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by  this  broker  and  forwarded  to  the  company.  He  knew  of  the 
work  done,  and  examined  the  pay  rolls  at  the  end  of  the  year,  a 
small  additional  premium  being  then  paid.  A  superintendent  of 
the  liability  company  testified  that  he  was  never  an  agent  of  the 
company,  and,  so  far  as  appears,  he  did  nothing  more  than 
any  employe  or  agent  of  the  insured,  familiar  with  the  insur- 
ance business  might  have  done.  Held*  That  the  evidence  is  in- 
sufficient to  show  that  the  broker  was  agent  of  the  company. 

Contractor's  Liability  Poiicy— Costs  of  Suit— Liability  of  Com- 
pany: 

Where  insured  in  a  liability  policy  indemnifying  him  against 
damages  recovered  for  injuries  owing  to  his  negligence  success- 
fully defended  an  injury  action,  he  could  not  recover  expenses  of 
litigation  from  the  liability  company. 

[Judgment  for  insured  below.    Here  reversed  In  favor  of  com- 
pany.] 

Creem  et  al.  v.  Fidelity  &  Casualty  Co.  of  N.  Y.  (N.  Y. 
S.  C,  App.  Div.) : 

116  New  York  Supplement  (June  14.  1909),  1042. 

Mutual  Haii  Insurance— By-Law — Premium — ^Valldity: 

A  by-law  of  a  mutual  hail  insurance  company  organized  by 
virtue  of  the  laws  of  Nebraska,  providing  that,  if  a  member  does 
not  pay  the  premium  on  his  policy  by  November  1st  of  the  year 
in  which  he  is  insured,  he  will  not  be  entitled  to  participate  in 
the  fund  provided  that  year  for  the  pasrment  of  losses,  is  a 
reasonable  provision,  and  will  be  enforced.* 

Same— Failure  to  Pay  Premium  Note— Forfeiture: 

With  such  a  by-law  in  force,  if  a  member  executes  a  promis- 
sory note  for  his  premium,  and  before  it  becomes  due  the  crops 
described  in  his  policy  are  damaged  by  hail,  he  will  not  be  per- 
mitted to  withhold  payment  of  his  premium,  even  though  his 
loss  exceeds  the  amount  of  his  note;  and,  if  he  fails  during  the 
entire  year  for  which  he  is  insured  to  pay  said  premium,  the 
company  will  be  released  from  all  obligation  on  said  policy,  and 
he  cannot  two  years  later  by  tendering  payment  of  the  note  cre- 
ate a  liability  on  the  policy. 

[Judgment  for  insured  below.    Here  reversed  In  favor  of  com- 
pany.] 
Nimic  V.  Security  Mut.  Hail  Ins.  Co.,  Inc.  (Neb.  S.  C.) : 
121  Northwestern  Reporter  (June  18,  1909),  484. 

Foreign  Company— Taxation — ''Credits": 

The  company  made  its  return  to  the  board  of  assessors, 
showing  that  it  had  no  proi>erty  liable  to  assessment  for  taxation. 
The  board  nevertheless  assessed  it  on:  money  at  interest,  all 
credits,  etc.,  $33,000,  and  money  in  possession,  $3,000.  The  com- 
pany then  admitted  that  it  had  money  in  possession,  which  was 
liable  to  assessment,  and  that  $3,000  was  the  average  amount  on 
hand,  but  it  denied  that  it  had  any  money  at  interest  within  the 
state,  and  that  the  only  credits  it  had  were  outstanding  ac- 
counts, which  it  insists  were  not  liable  to  taxation.  Held*  That 
outstanding  accounts  are  rather  a  common  variety  of  credits. 
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They  are  recognized,  in  law  and  in  practice,  as  "property,"  and, 
so  long  as  they  have  their  situs  here,  are  liable  to  taxation 
here. 

[Judgment  for  Board  of  Assessors  below.     Here  affirmed  against 
company.] 

Standard  Marine  Ins.  Co.,  Ltd.  v.  Board  of  Assessors  (La. 
S.  C.) : 

49  Southern  Reporter  (June  19.  1909),  483. 

Rent  Insurance— Contract — Construction — Statute : 

Under  Civ.  Code  Cal.,  Sees.  2527,  2551,  2558,  defining  insur- 
ance as  a  contract  whereby  one  undertakes  to  indemnify  another 
against  loss  aiising  from  an  unknown  event,  and  providing  that 
the  sole  object  of  insurance  is  the  indemnity  of  insured,  and 
declaring  that  gaming  or  wagering  policies  shall  be  void,  a  policy 
of  insurance  is  a  contract  of  indemnity,  and,  except  in  case  of  a 
valued  policy,  insured  may  only  recover  such  loss  as  he  has  actu- 
ally sustained,  not  exceeding  the  sum  stipulated. 

Same— Same — Measure  of  Recovery — Valued  Policy: 

Under  the  provisions  of  a  policy  of  rent  insurance,  it  was 
agreed  that  if  the  insured  building  should  become  untenantable 
on  account  of  fire,  the  company  would  be  liable  to  the  assured  for 
the  actual  loss  of  rent,  based  upon  the  rentals  in  force  from  the 
rented  portions  of  the  premises  at  the  time  of  fire,  not  exceeding 
the  sum  insured.  Loss  to  be  computed  from  the  date  of  the  fire 
for  the  time  it  would  require  to  put  the  premises  in  tenantable 
condition.  The  property  was  totally  destroyed  and  it  was  found 
impossible  to  put  it  in  tenantable  condition,  within  twelve 
months,  the  period  of  time  for  which  the  policy  was  issued.  In 
view  of  the  fact  that  the  light,  water,  elevator  service,  etc., 
amounted  to  $10,000  per  year,  the  company  contends  that  this 
amount  should  be  deducted  from  the  rents  in  arriving  at  the  ac- 
tual loss  to  the  insured.  Held,  That  it  is  competent  for  the 
parties  to  a  contract  of  rent  insurance  to  stipulate  for  a  method 
of  ascertaining  and  computing  the  loss  of  rent,  without  violating 
the  rule  that  insurance  shall  furnish  only  indemnity  against 
loss  and  that  policy  provision  fairly  construed,  does  provide  that 
the  loss  of  rents  shall  be  deemed  to  be  the  amount  of  rents  that 
would  be  collected  by  the  insured  during  the  period  that  may 
be  required  to  restore  the  building  to  a  tenantable  condition.  So 
construed,  the  policy,  if  not  strictly  a  valued  policy,  may  be 
regarded  as  analogous  to  a  valued  policy  in  so  far  as  it  prescribes 
a  method  for  determining  as  between  the  parties,  the  amount  of 
loss. 

[Judgment  for  company  below.   Here  reversed  against  company.] 
Whitney  Estate  Co.  v.  Northern  Assur.  Co.  (Cal.  S.  C.) : 
101  Paciflc  Reporter  (June  21.  1909),  911. 

Hail  Insurance— Action  on  Premium  Notes — Set-Off : 

E  executed  to  V.  &  O.,  general  agents  of  an  insurance  com- 
pany, his  promissory  note  in  payment  of  the  premium,  advanced 
and  paid  by  V.  &  O.  to  the  insurance  company  on  a  policy  of 
insurance,  whereby  the  insurance  company  indemnified  E  against 
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loss  from  hail  to  a  crop  of  wheat.  The  note  contained  a  mortgage 
whereby  E.  mortgaged  to  V.  &  O.  said  crop  of  wheat  to  secure 
the  payment  of  the  note.  The  note  recited  that  it  was  given 
in  payment  of  the  premium  on  the  policy  of  insurance  and  the 
mortgage  provisions  of  the  note  contained  the  following  clause: 
"In  case  of  loss  under  the  above  named  policy  of  insurance,  the 
debt  hereby  secured  shall  at  once  become  due  and  shall  be  de- 
ducted from  said  loss.'*  Held,  That  said  clause  created  a  lien 
on  any  sum  that  might  become  due  under  the  policy  by  the 
insurance  company  to  the  insured  in  favor  of  V.  &  O.  to  secure 
the  payment  of  the  note,  but  that  V.  &  O.  did  not  thereby  con- 
tract to  pay  any  loss,  not  exceeding  the  amount  of  the  note, 
that  might  occur  under  the  policy  before  the  payment  of  the 
note,  and  that  such  clause  did  not  confer  upon  the  maker  of  ' 
the  note  in  an  action  thereon  by  V.  &  O.  the  right  to  set  off 
any  claim  against  the  insurance  company  he  had  under  the  policy 
by  reason  of  damage  by  hail  to  the  crop  insured. 

[Judgement  for  insured  below.    Here  reversed  in  favor  of  agents.] 
Van  Arsdale  et  al.  v.  Edwards  (Okla.  S.  C.) : 

101  Pacific  Reporter  (June  28,  1909).  1123. 


Employers'    Liability    Company — Defense    of    Suit    against    Em- 
ployer—Maintenance : 

An  employers'  liability  company  in  a  policy  indemnifying  an 
employer  against  loss  for  injuries  for  employes,  has  such  an  in- 
terest in  a  suit  against  the  employer  for  injuries  to  an  employe 
as  Justifies  it  aiding  in  the  defense,  and  so  doing  does  not  make 
it  liable  for  maintenance. 

Same — Contract — Public  Policy: 

A  policy  indemnifying  in  part  an  employer  against  loss  for 
injuries  to  employes  is  not  void  as  conti^ry  to  public  policy,  but 
is  valid  because  it  does  not  lessen  the  employer's  liability  but 
increases  his  means  of  meeting  it 

Same— Same— Same : 

A  clause  in  a  policy  indemnifying  an  employer  against  loss 
for  injuries  to  employes,  which  permits  the  insurance  com- 
pany to  take  charge  of  an  action  against  the  employer  for  in- 
juries to  an  employe  and  forbids  settlement  at  the  initiative  of 
the  employer,  relates  only  to  the  liability  of  the  company  to  the 
employer,  and  does  not  forbid  a  settlement  with  the  injured  em- 
ploye, provided  the  employer  takes  such  course  independently 
of  his  contract. 

Same— Settlement    between    Employer    and    Employe— Mainte- 
nance— Bar: 

An  employe  recovered  Judgment  against  his  employer  for 
personal  injuries,  and  the  same  was  settled  by  an  agreement  of 
parties  by  which  the  employer  paid  the  employe  a  specified  sum 
in  full  satisfaction.  The  company  in  a  policy  indemnifying  the 
employer  against  loss  for  injuries  to  employes  participated  in  de- 
fending the  action,  and  knew  of  the  settlement,  and  with  em- 
ployes' knowledge  furnished  the  money  with  which  the  Judgment 
was  satisfied.    The  employer  at  the  time  was  insolvent.    Held, 
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That  the  settlement  was  a  bar  to  an  action  by  the  employe 
against  the  company  for  maintenance. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Breeden  v.  Frankfort  Marine,  Ace.  &  Plate  Glass  Ins.  CJo. 
(Mo.  S.  C): 

119  Southwestern  Reporter  (June  30,  1909),  676. 

Agency  Contract — Parol  Evidence: 

Prior  to  the  consummation  of  the  agency  contract,  the  agent 
received  a  letter  from  the  company  explaining  more  fully  the 
terms  of  the  proposed  contract.  In  an  action  on  the  contract, 
the  agent  treated  this  letter  as  a  supplementary  contract.  The 
company  claims  that  the  court  errea  in  permitting  parol  testi- 
mony as  to  the  terms  of  the  alleged  supplementary  contract  to 
vary  the  terms  of  the  written  contract  signed  by  the  parties. 
Held,  That  a  written  contract  embodying  the  terms  of  the  agree- 
ment, executed  by  the  parties  was  the  final  consummation  of 
their  negotiations,  and  must  be  deemed  to  embrace  their  entirie 
agreement,  which  could  not  be  supplemented  by  a  letter  written 
by  one  of  the  parties  prior  to  the  execution  of  the  contract,  and 
intended  to  be  explanatory  of  the  contract  to  be  executed. 

[Judgment  for  agent  below.     Here  reversed  in  favor  of  com- 
pany.] 

Pammel  v.  Pacific  Mut.  Life  Ins.  Co.  (Mich.  S.  C): 

121  Northwestern  Reporter  (July  2,  1909),  760. 

Live  Stock  insurance— Complaint — Sufnciency: 

A  complaint  in  an  action  to  recover  on  a  live  stock  insurance 
policy  conditioned  to  indemnify  insured  for  loss  by  death  from 
disease  or  accident  of  tlie  animals  insured.  Held,  Defective  on 
demurrer,  in  not  alleging  that  the  death  of  the  animal  sued  for 
was  caused  either  by  disease  or  accident 

Same— Same— Same : 

Where  policy  insures  against  loss  of  horses  from  death 
caused  by  disease  or  accident  the  naked  allegation  that  the  ani- 
mal died  does  not  show  a  liability  under  the  contract 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Knutzen  v.  National  Live  Stock  Ins.  Co.  (Minn.  S.  C.) : 

121  Northwestern  Reporter  (July  2,  1909),  632. 

Agency  Contract — Measure  of  Damage — Breach: 

Where  a  person  employed  by  an  insurance  company  merely 
obligated  himself  to  furnish  his  personal  services  in  the  perform- 
ance of  specified  duties,  and  to  perform  such  other  duties  as 
might  be  required  of  the  departments  with  which  he  was  to  be 
connected,  and  was  discharged  before  the  end  of  the  term,  the 
company,  in  his  action  for  breach  of  the  contract  could  reduce 
the  amount  of  damages  by  showing  that  he  had  or  by  proper 
diligence  could  have  obtained  other  remunerative  employment 
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Same— Same— Evidence : 

Testimony,  tending  to  show  that  the  agent  had  made  other 
arrangements  by  which  he  received  or  probably  would  receive 
remuneration  for  his  services,  is  material  and  admissible,  even 
though  such  agent  filed  a  waiver  abandoning  certain  elements  of 
damage  claimed  in  his  petition. 

Same — Same — Same: 

The  trial  court  committed  error  in  excluding  the  expense  ac- 
counts submitted  to  the  board  of  directors  of  the  defendant  from 
the  time  the  agent  entered  its  employment  until  the  time  of  his 
discharge.  That  testimony  was  material  upon  the  question  of 
good  faith  on  the  part  of  the  board  of  directors  in  terminat- 
ing the  contract  between  the  parties. 

Same— Termination — Question  for  Jury: 

A  contract  of  employment  with  an  insurance  company  pro- 
vided that  it  might  be  terminated  by  the  company  if  the  em- 
ploye should  fail  to  produce  sufficient  business  to  make  the  busi- 
ness written  under  the  contract  profitable  to  the  company,  that 
a  vote  of  its  board  of  directors  on  the  question  should  be  final, 
and  that  they  should  have  the  power  to  terminate  the  contract  at 
any  time  they  should  consider  it  for  the  best  interest  of  the 
company  to  do  so.  Held,  That  the  contract  was  ambiguous  as  to 
the  right  of  discharge,  and  it  was  a  question  for  the  jury  whether 
it  was  the  intention  of  the  parties  that  the  company  should  have 
the  absolute  right  to  discharge  the  employe  at  any  time  either 
with  or  without  cause,  and  whether  the  vote  of  the  directors  was 
Intended  to  be  final,  so  that  the  employe  could  not  question  the 
good  faith  of  their  act  and  the  absence  of  fraud. 

[Judgment  for  agent  below.     Here  reversed  in  favor  of  com- 
pany.] 

Texas  Life  Ins.  Co.  v.  Roberts  (Tex.  C.  C.  A.) : 

119  Southwestern  Reporter  (July  7,  1909),  926. 

Title  Insurance — Policy — Incumbrance: 

The  policy  insured  against  "any  defect  or  defects  of  title 
afTecting  said  premises  or  affecting  the  interest  of  the  insured 
therein,  or  by  reason  of  the  unraarketability  of  the  title  or  by 
reason  of  liens  or  incumbrances  at  the  date  of  the  policy,  except- 
ing as  the  policy  might  save  or  exempt."  "Variations  between 
the  location  of  the  fences,  stoops  and  the  record  lines"  were  ex- 
empted. The  evidence  shows  that  the  stoop,  the  door  cap  and  the 
pilaster  of  the  adjoining  building  encroached  upon  the  insured 
property  to  the  extent  of  one  foot  and  nine  inches,  and  had 
been  so  for  more  than  twenty  years,  rendering  the  title  un- 
marketable. Held,  That  such  encroachment,  with  the  right  of 
continued  support,  so  long  as  they  might  stand,  constituted  an 
incumbrance  upon  the  property,  for  they  were  matters  which 
might  interfere  with  or  prevent  the  free  use  and  improvement 
of  the  property  by  the  owner,  and  which  the  owner  could  not  at 
will  remove,  and  they  are  not  exempted  from  the  operation  of 
the  policy  by  the  words  contained  in  the  exemption  clause,  "vari- 
ations between  the  location  of  the  fences  and  stoops  and  the 
record  lines,"  for  this  clause  makes  no  reference  to  the  door  cap 
and  pilaster,  which  also  overlap  and  encroach. 

1909-25 
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Same— Complaint— Allegation  of  Damages; 

The  company  contends  that  the  complaint  on  the  policy  does 
not  sufficiently  allege  damages.  As  to  each  cause  of  action,  it 
was  alleged  that,  by  reason  of  the  encroachments  of  the  adjoin- 
ing building,  the  insured  had  suffered  damage  in  the  sum  of  $12,- 
608  with  interest  There  was  no  allegation  of  facts  upon  which 
the  amount  of  damages  could  be  estimated.  Held*  That  it  is  not 
necessary  that  she  should  do  so,  for  her  general  allegation  of 
damage  is  sufficient  to  permit  proof  of  such  damage  as  is  the 
naturally  and  legally  presumable  consequence  of  the  injury  done 
her. 

Same— Policy — Measure  of  Damages: 

Insured  in  a  policy  insuring  the  title  of  real  estate  against 
encroachments  is  entitled  to  recover  the  difference  between  the 
value  of  the  property  when  purchased  as  it  was  with  encroach- 
ments and  its  value  as  it  would  have  been  if  there  had  been  no 
such  encroachments. 

[Judgment   for  company   below.     Here   reversed   against  com- 
pany.] 

Glyn  V.  Title  Guarantee  A  Trust  Co.  (N.  Y.  S.  C,  App. 
Dlv.): 

117  New  York  Supplement  (July  12.  1909).  424. 

Fidelity  Insurance— Application— Misrepresentation— ^Forfeiture: 
Where,  in  the  application  to  an  indemnity  company  by  a 
bank  for  a  bond  indemnifying  such  bank  against  loss  by  reason 
of  the  dishonesty  or  bad  faith  of  the  cashier,  a  certificate  by  the 
officers  of  the  bank  that  the  cashier  who  had  been  in  the  service 
of  the  bank  for  a  number  years,  had  at  all  times,  so  far  as  known, 
faithfully  and  satisfactorily  performed  his  duties,  and  to  the  best 
of  said  officers'  knowledge  and  belief  had  given  satisfaction  in 
his  personal  conduct  and  in  the  performance  of  his  duties,  and 
had  kept  and  rendered  his  accounts  correctly  and  without  default, 
no  reason  being  known  why  his  bond  should  not  be  renewed,  the 
assurances  so  given  are  material,  and  if  untrue  to  the  knowledge 
of  the  officers  of  the  bank,  or  if  made  without  proper  effort  on 
their  part  to  inform  themselves  thereon,  the  bond  is  invalid  and 
cannot  be  enforced. 

Same— Same — Same— Question  for  Jury: 

Statements  in  a  certificate  made  by  the  president  of  a  bank 
to  a  bonding  company  with  an  application  on  which  the  company 
executed  a  bond  indemnifying  the  bank  against  loss  or  damage 
resulting  from  the  dishonesty  of  its  cashier,  and  in  a  second  cer- 
tificate for  a  renewal,  that  the  cashier  had  previously  "faithfully 
and  satisfactorily  performed  his  duties,"  and  had  "given  satis- 
faction in  his  personal  conduct,  *  *  *  and  kept  and  rendered 
his  accounts  correctly  and  without  default,"  although  to  the 
knowledge  of  the  president  and  directors  he  had  previously  al- 
lowed a  customer  to  make  large  overdrafts  contrary  to  instruc- 
tions and  similar  to  subsequent  overdrafts  by  the  same  customer 
which  were  made  the  basis  of  action  on  the  bond,  did  not  con- 
stitute knowing  and  fraudulent  misrepresentations  which  avoided 
the  bond  as  matter  of  law,  where  there  was  ground  for  the  be- 
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lief  on  the  part  of  the  officers  that  such  acts  were  merely  errors 
of  Judgment  and  not  dishonest,  as  they  afterward  proved  to  be, 
and  the  fact  that  they  retained  the  cashier  in  his  position  tended 
to  show  that  they  did  so  believe. 

Same— Policy — Breach  of  Warranty — Forfeiture: 

Where  a  fact  is  warranted  to  be  true,  it  is  material;  and  it 
does  not  matter,  therefore,  ordinarily  whether  or  not  the  party 
had  knowledge.  Its  truth  is  affirmed,  and,  if  it  turn  out  to  be 
otherwise,  a  contract  based  upon  it  is  invalid,  at  least  where  it 
is  so  stipulated.  Where,  therefore,  in  a  bond,  indemnifying  a 
bank  against  the  dishonesty  and  bad  faith  of  a  cashier,  it  was 
warranted  that  he  had  discharged  his  duties  in  good  faith  (mere 
negligence  or  error  of  Judgment  not  being  considered)  and  with 
honesty  so  far  as  the  bank  had  knowledge,  if  this  was  not  true, 
there  was  a  breach  of  warranty  by  which  the  bond,  those  being 
its  terms,  would  be  avoided. 

Same— Dishonesty  of  Employe— Knowledge  of  Officers— Question 

for  Jury: 

But  where  the  warranty  was  not  absolute,  but  qualified,  so 
far  as  the  party,  a  bank,  had  knowledge,  and  by  a  further  clause 
in  the  bond  the  knowledge  required  to  avoid  was  the  knowledge 
of  the  board  of  directors  or  of  an  executive  officer,  such  as  the 
president,  who  was  receiving  a  salary  and  was  active  in  the 
affairs  of  the  corporation,  it  must  have  been  known  to  the  presi- 
dent or  board  of  directors  that  the  cashier  was  in  fact  dishonest; 
and  whether  they  so  knew,  or  whether  they  ought  to  have  known, 
that  the  acts  of  the  cashier  were  dishonest,  was  for  the  Jury. 

Same— Policy— Warranty  of  Opinion — Construction: 

A  warranty  by  an  employer  corporation  in  a  fidelity  bond  in- 
demnifying it  against  loss  by  the  dishonesty  of  an  employe  that 
such  employe  has  while  in  the  service  of  the  employer  discharged 
his  duties  in  good  faith  and  with  honesty  "so  far  as  the  employer 
has  knowledge,"  although  it  appears  that  he  had  not  in  fact  done 
so,  does  not  invalidate  the  bond,  unless  It  is  shown  that  the  of- 
ficers, whose  knowledge  was  by  the  bond  made  that  of  the  corpo- 
ration, had  knowledge  of  such  fact  when  the  bond  was  executed. 

Same— Same— Notice— Excuse : 

A  provision  in  a  fidelity  bond  Indemnifying  a  bank  against 
dishonesty  of  its  cashier  that  it  should  be  void  if  the  bank  failed 
to  promptly  notify  the  employer  in  case  any  act  of  dishonesty 
came  to  its  knowledge  did  not  become  operative  because  Uie  of- 
ficers or  directors  of  the  bank  learned  of  acts  of  the  cashier 
which  were  in  fact  dishonest  if  they  were  not  known  to  be  so  at 
the  time. 

[Judgment  for  bank  below.     Here  affirmed  against  indemnity 
company.] 

Aetna  Indemnity  Co.  v.  Farmers'  Natl.  Bank  (U.  S.  C.  C.  A., 
3rd  Cir.) : 

169  Federal  Reporter  (July  16.  1909),  787. 

Fidelity  Insurance— Bond — Renewals — Construction: 

The  bond  insured  the  bank  against  loss  caused  by  frand 
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and  dishonesty  of  its  cashier.  The  original  bond  was  issued  for 
the  term  of  one  year;  the  renewals  were  issued  upon  the  same 
conditions.  After  default  of  the  cashier,  suit  was  brought  on  the 
bond,  the  bank  alleging  ''that  the  said  Powell,  while  cashier 
and  acting  as  such,  did,  prior  to  the  1st  day  of  October,  1907, 
and  during  the  life  of  said  bond,  fraudulently  and  dishonestly 
withdraw  and  take  of  the  funds  of  the  bank,"  etc.;  but  there  is 
no  specific  allegation  in  the  declaration  that  the  acts  done  were 
done  "during  the  continuance  of  said  term,  or  any 
renewal  thereof,  and  discovered  during  said  continu- 
ance, or  any  renewal  thereof,  or  within  six  months 
thereafter,"  which  embraced  the  period  of  time  fixed  by 
the  bond  or  renewal  covering  the  period  when  the  act  was 
committed.  Held,  That  these  bonds  are  separate  and  dis- 
tinct contracts,  and  do  not  constitute  a  continuing  bond.  Each 
bond  is  liable  for  such  losses,  and  only  such  losses,  as  occur  dur- 
ing its  separate  life,  which  is  fixed  by  the  contract  for  one  year 
each,  and  discovered  during  the  continuance  or  renewal,  or 
within  six  months  after  the  expiration  of  the  year,  but  always 
limiting  the  right  of  recovery  to  losses  which  actually  happen 
within  the  life  of  the  particular  bond.  Since  it  is  our  view  that 
the  original  contract  and  each  of  the  renewals  of  same  are 
separate  and  distinct  contracts,  and  not  one  continuous  contract 
of  guaranty,  it  follows  that  the  declaration,  in  order  to  show 
liability,  must  declare  on  the  particular  bond  or  renewal  current 
at  the  time  of  the  loss,  and  further  allege  that  the  loss  was  dis- 
covered within  six  months  of  the  expiration  of  the  bond,  or,  in 
case  the  party  insured  has  died,  been  dismissed,  or  retired,  then 
within  six  months  from  the  death,  dismissal,  qt  retirement,  as 
the  case  may  be. 

[Judgment  for  receiver  of  bank  below.     Here  reversed  In  favor 
of  company.] 

United  States  Fidelity  &  Guarantee  Co.  v.  Williams  (Miss. 
S.  C.) : 

49  Southern  Reporter  (July  17,  1909),  742. 

Indemnity    Bond — Delinquency — Notice — Forfeiture: 

The  bond  indemnified  the  insured  against  loss  through  the 
default  or  dishonesty  of  one  of  its  employes.  By  the  terms  of 
the  bond,  the  insured  was  required  to  notify  the  indemnity  com- 
pany of  any  act,  fact,  or  information  tending  to  indicate  that 
the  employe  is  or  may  be  unreliable,  deceitful,  dishonest,  or  un- 
worthy of  confidence.  The  employe  had  been  delinquent  in  mak- 
ing settlements  with  his  employer;  payments  supposed  to  be 
made  within  75  days,  often  times  were  not  made  for  four  or  five 
months.  No  notice  of  this  was  given  to  the  company.  Held, 
That  the  indemnity  company  was  not  liable  on  the  bond. 

[Judgment  for  Insured  below.     Here  reversed  In  favor  of  in- 
demnity company.] 

National  Union  Fire  Ins.  Co.  v.  Ehnpire  State  Surety  CJo. 
(N.  J.  S.  C): 

73  AUantic  Reporter   (July  22,   1909),  233. 

Burglary  Insurance— Policy — "Tool": 

A  bank  burglar  insurance  policy,  stipulating  that  the  insur- 
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ance  company  assumed  responsibility  for  the  felonious  abstrac- 
tion of  money  from  the  bank  safe  by  any  person  who  shall  have 
made  entry  into  the  safe  by  means  of  tools  or  explosives  directly 
thereon,  and  for  money  forcibly  taken  from  the  part  of  the  bank 
partitioned  off  by  guard  rails  for  the  use  of  its  officers,  but  ex- 
empting the  company  from  liability  where  there  is  an  inner  steel 
burglar-proof  chest,  unless  the  money  is  taken  from  the  chest  by 
an  entry  efTected  into  it  by  the  use  of  tools  or  explosives  directly 
thereon,  and  for  loss  by  robbery  commonly  known  as  hold-up, 
unless  the  working  force  is  at  work  in  the  bank,  does  not  make 
the  company  liable  for  a  loss  by  hold-up  at  night,  where  after 
the  money  was  put  into  the  safe,  and  the  force  at  the  bank  had 
left,  an  officer  thereof  was  held  up  &nd  required  to  open  the 
bank  and  safe;  the  word  ''tool"  referring  to  burglars'  tools  and 
explosives- 

[Judgment  for  bank  below.    Here  reversed  in  favor  of  Insurance 
company.] 

Maryland  Casualty  Co.  v.  Ballard  County  Bank  (Ky.  C.  A.) : 

120  Southwestern  Reporter  (July  21.  1909),  801. 

Employers'  Liability  Insurance— Policy — Premiums: 

The  Alabama  agents  of  a  Connecticut  insurance  company 
proposed,  in  writing,  to  the  steel  and  iron  company  to  write  em- 
ployers' liability  policies  at  an  annual  premium  of  $8,725  on 
a  pay-roll  of  $1,400,000,  and  this  offer  was  accepted.  It  was  un- 
derstood that  the  premium  named  in  the  policies  to  be  issued 
should  be  at  a  higher  rate  fixed  by  the  company,  being  the  same 
rate  at  which  the  company  had  insured  the  complainant  during 
the  previous  year.  Policies  were  issued  in  accordance  witti 
this  agreement,  and  the  premiums  paid  at  the  discount  rate 
named  in  the  written  proposal  of  the  Alabama  agents.  The  pay- 
roll exceeded  $1,400,000  and  the  company  made  demand  for  the 
additional  premium  at  the  rate  named  in  the  policies.  The  Steel 
and  Iron  Company  contended  that  they  were  liable  only  for  pre- 
miums at  the  same  rate  as  had  been  paid  on  the  $1,400,000  pay- 
roll, and  filed  suit  in  equity  asking  a  reformation  of  the  policy 
and  an  order  enjoining  an  action  at  law  by  the  insurance  com- 
pany for  the  excess  premiums.  Held*  That  they  were  not  enti- 
tled to  the  reformation  and  were  liable  for  excess  premiums  at 
the  rate  named  in  the  policy  and  not  on  the  basis  of  the  contract 
with  the  agents. 

[Judgment  for  steel  and  iron  company  below.    Here  reversed  in 
favor  of  insurance  company.] 

Sloss-Sheffleld  Steel  &  Iron  Co.  y.  Aetna  Life  Ins.  Co.  (N. 
J.  C.  B.  A.) : 

78  AUantic  Reporter  (July  22,  1909),  228. 


Annotation — ^Assignability  of  Insurance  Agent's  Right  to  Com- 
missions on  Renewal  Premiums: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Re  William  Wright,  heretofore  reported  in  21  Insurance  Digest 

335. 

18  Lawyers'  Reports  Annotated  (N.  S.),  193. 
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Agency — Bond — Acceptance: 

A  general  agent  of  an  insurance  company  appointed  a  local 
agent,  who,  on  failing  to  give  a  bond,  was  notified  that  his  agency 
was  suspended  on  that  ground.  He  agreed  to  furnish  a  bond,  and 
was  informed  that  he  could  give  a  bond  and  continue  his  agency. 
He  subsequently  delivered  a  bond  to  the  general  agent,  who  in- 
formed him  that,  if  inquiry  proved  satisfactory,  the  bond  would  be 
finally  accepted.  The  general  agent  kept  the  bond  without  doing 
anj^hing  further,  and  the  local  agent  continued  the  agency. 
Held,  That  the  bond  was  treated  as  a  satisfactory  bond,  and  was 
enforceable. 

Same — Same— Breach : 

A  bond  given  by  a  local  insurance  agent  conditioned  on  his 
paying  all  premiums  collected,  and  on  well  and  truly  performing 
"all  the  duties  of  such  agent,"  is  breached  by  the  agent  agreeing 
with,  persons  indebted  for  premiums  payable  in  cash  to  credit  the 
amount  thereof  on  his  personal  indebtedness,  and  the  sureties  are 
liable  therefor. 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  sureties.] 
Haupt  et  al.  v.  James  Cravens  &  Ck>.  (Tex.  C.  C.  A.) : 
120  Southwestern  Reporter  (July  28.  1909).  541. 


Garnishment — Jurisdiction — Choaes  in  Action: 

The  Phoenix  Insurance  Company,  a  New  York  corporation, 
was  indebted  to  the  American  Insurance  Company,  a  Massachu- 
setts corporation.  A  creditor  of  the  latter  company  living  in 
Pennsylvania  attached  this  debt.  The  P.  company  claims  that 
the  debt  was  not  attachable,  because  it  was  not  in  contemplation 
of  law  within  the  Jurisdiction  of  the  court  at  the  time  the  writ 
was  issued.  Held,  That  the  rule  that  to  give  a  court  jurisdiction 
in  garnishment,  the  res  must  be  within  the  territorial  Jurisdiction 
of  the  court  applies  only  to  tangible  assets,  capable  of  actual 
seizure,  and  does  not  apply  to  choses  in  action,  and  that  jurisdic- 
tion to  fasten  such  choses  in  action  by  garnishee  process  depends 
only  upon  the  ability  to  serve  the  debtor  of  the  defendant  within 
the  jurisdiction  of  the  court. 

Same — Same — Situs  of  Debt: 

The  garnishee  questioned  the  jurisdiction  of  the  court  and 
claimed  that  because  of  the  fact  that  the  debt  owing  to  the  A. 
company  grew  out  of  a  contract  foreign  to  the  state  where  the 
attachment  proceedings  were  brought,  the  debt  could  not  be  at- 
tached. Held,  That  all  debts  are  payable  everywhere,  unless 
there  be  some  special  limitation  or  provision  in  respect  to  the 
payment;  the  rule  being  that  debts  as  such  have  no  locus  or  situs, 
but  accompany  the  creditor  everywhere,  and  where,  as  in  this 
instance,  there  was  no  special  place  for  payment  of  the  debt  by 
the  garnishee  herein,  it  was  payable  generally  and  suit  could  be 
maintained  on  it  in  Pennsylvania,  and  therefore  it  was  attachable 
in  Pennsylvania. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  garnishee.] 
Wiener  v.  American  Ins.  Co.  of  Boston  (Pa.  S.  C.) : 
73  AUantic  Reporter  (July  29,  1909),  443. 
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Action  to  Recover  Premiums — Compiaint— Exhibits: 

Suit  was  brought  by  the  company  for  the  recovery  of  the  an- 
nual premium  for  acting  as  surety  on  the  bond  of  one  Jay,  a  con- 
tractor. The  complaint  alleged  that  there  was  "due"  the  sum  of 
$200  for  premiums,  under  an  agreement  entered  into  between  the 
parties,  a  copy  of  which  agreement  was  attached  to  the  complaint, 
whereby  the  principals  became  indebted  to  the  company  in  the 
sum  of  $2,000.  The  principals  question  the  sufficiency  of  the 
complaint  on  the  ground  that  no  copy  of  the  bond  was  attached. 
Held,  That  the  action  not  being  for  any  loss  or  damage  incurred 
by  the  company  by  reason  of  its  suretyship  on  Jay's  bond,  but 
being  predicated  upon  the  contract  of  the  principals  to  pay  the 
company  the  premium  above  adverted  to,  it  was  not  necessary  to 
set  forth  the  bond,  or  to  attach  a  copy  thereof  as  an  exhibit  to  the 
complaint.  Under  the  terms  of  the  contract  the  principals  agreed 
and  boimd  themselves,  "Jointly  and  severally,"  that  Jay  should 
pay  the  company,  as  the  premium  or  charge  for  the  company's 
becoming  surety  on  his  bond,  the  sum  of  $200  annually  until  the 
company  should  be  discharged  or  released  from  all  liability  on 
such  bond.  As  the  petition  alleged  that  the  principals  were  "due" 
company  such  sum  as  the  premium  to  be  paid,  under  the  terms  of 
the  contract,  on  December  8,  1905,  and  that  the  principals  had 
become  "indebted"  to  the  company  for  such  premium  with  inter- 
est thereon  from  the  time  that  it  became  "due,"  such  allegations 
were  sufficient,  as  against  a  general  demurrer,  to  set  forth  a  lia- 
bility on  the  part  of  the  principals  for  such  premium,  without  an 
allegation  that  the  company  had  not  been  discharged  or  released 
from  liability  as  surety  on  the  bond  of  Jay. 

Same — Same — Sufficiency : 

Under  the  terms  of  the  contract,  the  principals  bound  them- 
selves, "Jointly  and  severally,"  that  Jay  should  pay  the  company, 
as  a  premium  for  it  becoming  surety  on  his  bond,  the  sum  of  $200 
annually  until  it  should  be  discharged  or  released  from  all  liabil- 
ity on  such  bond.  The  complaint  alleged  that  there  was  "due" 
the  sum  of  $200  as  premium,  under  the  contract,  and  that  the 
principals  were  indebted  to  it  in  such  sum  with  interest  thereon 
from  the  time  it  became  due.  Held*  That,  as  against  a  general 
demurrer,  the  complaint  set  forth  a  liability  on  the  part  of  the 
principals  for  such  premiums,  without  alleging  that  the  company 
had  not  been  discharged  or  released  from  liability  as  surety  on 
the  bond. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Oliver  et  al.  v.  Aetna  Indemnity  Co.  (Ga.  S.  C.) : 

65  Southeastern  Reporter  (July  81,  1909).  116. 

Indemnity    Insurance— Application — Breach    of    Warranty — For- 
feiture: 

A  written  statement  made  by  an  employer  to  a  bonding  com- 
pany, to  the  effect  that  the  accounts  of  applicant's  cashier  have 
been  examined  upon  a  certain  date,  and  were  found  to  be  correct, 
with  cash  and  securities  on  hand  to  balance,  which  statement  is 
intended  to  and  does  enter  into  a  contract  between  said  parties 
indemnifying  the  employer  against  said  cashier's  dishonesty,  and 
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induces  the  execution  thereof,  is  in  the  nature  of  a  warranty,  and» 
if  false  in  a  material  part»  will  defeat  recovery  on  the  bond  for 
the  delinquency  of  such  employe. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com> 

pany.] 
Sunderland  Roofing  &  Supply  Co.  v.  United  States  Fidelity 
ft  Guaranty  Co.  (Neb.  S.  C.) : 

122  Northwestern  Reporter  (July  31,  1909),  26. 


Burglar  Inturance^Poiicy— Notice  of  Lots: 

In  a  policy  of  indemnity  against  loss  by  theft,  it  was  provided 
that  the  assured,  upon  discovery  of  loss,  should  give  immediate 
notice  thereof  by  letter  to  the  home  office  of  the  company,  and 
also  by  telegram  to  the  company  at  the  city  where  the  policy  was 
countersigned,  and  also  immediate  notice  thereof  to  the  com- 
pany's local  authorized  agent  and  the  nearest  public  police  au- 
thorities having  jurisdiction.  Held^  That  such  notices  were  dis- 
tinct from  the  formal  proofs  of  loss  provided  for  in  the  policy  to 
be  made  out  on  the  company's  blanks;  that  in  case  of  theft,  where 
it  is  for  the  interest  of  the  company  to  apprehend  and  punish  the 
criminal,  a  requirement  for  Immediate  notice  Is  a  reasonable 
regulation  and  valid,  making  it  incumbent  upon  the  assured  in  a 
suit  on  the  policy  to  prove  the  performance  of  these  conditions. 

Action  on  Poiicy — Burden  of  Proof: 

The  burden  of  proof  is  on  the  insured  to  show  performance 
of  the  conditions  of  the  policy,  even  though  the  statute  (N.  J. 
Laws  1903,  p.  570,  c.  247)  requires  the  defendant  to  specially  put 
in  issue  all  matters  of  defense. 

Poiicy — Proof  of  Loss— Waiver: 

The  policy  provided  that  proofs  of  loss  should  be  signed  by 
the  insured,  and,  if  a  corporation,  by  an  officer  in  his  official 
capacity.  The  insured  was  a  corporation  and  the  proofs  of  loss 
were  signed  by  an  officer  but  as  an  individual.  They  were  re- 
ceived by  the  company  without  objection,  except  in  the  case  of 
one  of  the  claims,  and,  as  to  that,  they  were  returned  to  the  in- 
sured with  the  objection  that  they  had  not  been  sworn  to.  This 
defect  was  remedied  by  the  oath  of  the  president  of  the  corpora- 
tion, and  then  the  proofs  were  taken  back  and  retained  by  the 
company  without  objection.  Held,  That  where  the  proofs  of  loss 
under  a  policy  of  insurance  have  been  returned  by  the  company 
to  the  assured  for  correction,  their  subsequent  retention  by  the 
company  unobjected  to  but  with  a  denial  of  liability  on  other 
grounds  is  sufficient  to  constitute  a  waiver  of  defects  therein. 

Burglary  insurance— Policy — Pleading — Proof: 

The  provision  in  a  policy  of  "theft"  insurance  that  the  as^ 
sured,  at  the  request  of  the  company,  shall  swear  out  a  warrant 
for  the  arrest  of  the  offenders,  is  not  a  condition  precedent,  for  it 
becomes  obligatory  upon  the  Insured  only  after  request.  There- 
fore a  plea  averring  such  request  and  refusal  and  concluding  to 
the  contrary,  thus  precluding  a  reply  by  the  insured,  is  informal, 
and  the  insured  may  prove  excuse  in  the  avoidance  of  such  pro- 
vision. 


Digitized  by 


Google 


1900.]  ^         Miscellaneous.  393 

Same    Same— Measure  ef  Recovery — Evidence: 

Where  the  theft  policy  of  insurance  confines  the  comiMiny's 
liability  for  loss  of  property  to  "the  cash  or  market  value  of  the 
property  at  the  time  of  the  loss/'  it  is  error  to  admit  in  evidence 
a  bill  rendered  to  the  assured  for  such  lost  property  by  the  owner 
as  proof  of  its  value. 

[Judgment  for  insured  below.  '  Here  reversed  in  favor  of  com- 
pany.] 
Thomas  Orr  Trucking  &  F.  Co.  v.  Metropolitan  Surety  Co. 
(N.  J.  C.  E.  A.) : 

73  Atlantic  Reporter  (August  5.  1909).  541. 

Fidelity  insurance— Action  on  Bond — Pieading — Larceny: 

Where,  in  an  action  on  a  policy  insuring  the  fidelity  of  a  bank 
cashier,  agreeing  to  indemnify  the  bank  against  pecuniary  loss, 
resulting  from  dishonest  conduct  of  the  cashier  amounting  to 
embezzlement  or  larceny,  the  bank,  instead  of  charging  in  gen- 
eral terms  the  loss  of  money  through  the  fraudulent  and  dishonest 
acts  of  the  cashier,  amounting  to  larceny,  set  out  the  particular 
acts  by  which  the  losses  were  sustained,  the  declaration  would  be 
demurrable  unless  the  allegations  sufficiently  charged  larceny. 

Same — Same — Same — Same: 

In  a  suit  on  a  fidelity  policy  insuring  a  bank  against  fraudu- 
lent acts  of  its  cashier  amounting  to  larceny,  the  declaration  set 
out  several  alleged  breaches  consisting  of  money  wrongfully  paid  ' 
by  the  teller  of  the  bank  at  the  instance  of  the  cashier;  but  it 
was  not  charged  that  the  teller  was  innocent  of  the  larceny  of 
which  the  cashier  was  claimed  to  have  been  guilty,  or  that  the 
money  taken  and  applied  by  the  teller  to  the  payment  of  the 
paper  was  taken  in  th^  presence  of  the  cashier,  nor,  as  to  other 
breaches,  was  it  charged  that  either  the  cashier  or  the  teller  took 
the  money  of  the  bank.  Held,  That  neither  of  the  breaches  al- 
leged charged  larceny,  and  that  the  declaration  was  therefore 
demurrable. 

Same — Same — Same — Separate  Breaches: 

While  it  is  not  necessary  in  a  suit  on  a  bank  cashier's  fidelity 
bond  to  set  out  in  a  separate  count  each  breach  of  the  bond,  the 
assignment  of  each  breach  must  be  perfect  in  itself  and  cannot  be 
assisted  by  reference  to  other  breaches. 

Same — Same — Same — Discovery  of  Breach: 

Where  a  bank  cashier's  fidelity  bond  required  the  company 
to  pay  such  losses  as  the  bank  sustained  by  reason  of  the  -dis- 
honest acts  of  the  cashier  amounting  to  larceny,  committed  dur- 
ing the  term  and  discovered  during  the  term  or  within  three 
months  thereafter,  a  declaration  failing  to  charge  when  the  al- 
leged fraudulent  acts  of  the  cashier  were  discovered  was  fatally 
defective. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Canton  NatL  Bank  v.  American  Bonding  &  Trust  Co.  (Ind. 
C.  A.): 

73  AUanUc  Reporter  (August  19.  1909),  684. 
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Annotation — Right  to   Return  of  Premiums  on  Adjudication  of 

Insolvency  of  Company: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
State  ex  rel.  Shaefer  v.  Minnesota  Title  Ins.  &  Trust  Co.»  hereto- 
fore reported  in  21  Insurance  Digest  351. 

19  Lawyers*  Reports  Annotated  (N.  S.),  639. 

Employers'  Liability  Insurance— Action  on  Policy — Inspection  of 
Books— Practice: 

The  policies  insured  against  claims  for  compensation  for 
personal  injuries.  The  premiums  were  to  be  a  certain  percent- 
age upon  the  wages  expended  annually  and  a  specific  charge  for 
each  team  used  by  the  insured.  An  estimated  premium  was 
paid  by  the  insured,  with  the  understanding  and  agreement  that, 
if  the  premium  were  too  small,  the  insured  would  pay  the  addi- 
tional amount,  and  if  too  large,  the  excess  would  be  returned  by 
the  company.  The  complaint  is  for  a  balance  supposed  to  be  due, 
the  company  alleging  further  a  refusal  of  the  insured  to  allow  an 
inspection  of  the  books,  which  right  the  company  was  entitled 
to  under  the  terms  of  the  policy.  The  insured,  by  its  secretary, 
made  affidavit  of  a  custom  of  destroying  their  time  books  two 
or  three  times  a  year,  and  claimed  to  be  without  the  necessary  in- 
formation. An  order  allowing  an  inspection  was  made,  and 
the  insured  now  asks  to  have  the  order  set  aside,  on  the  ground 
that  the  court  was  concluded  by  the  affidavit  and  should  not  have 
made  the  order.  Held,  That  the  court  is  not  concluded  from 
making  such  an  order  where  the  affidavit  is  unsatisfactory,  and 
the  failure  of  the  affidavit  to  show  a  personal  knowledge  of  the 
affiant  of  the  destruction  of  the  books,  and  that  what  other 
books  were  kept  would  not  assist  in  determining  the  amount 
of  wages,  rendered  the  affidavit  unsatisfactory. 

[Judgment  for  company.] 

Travelers  Ins.  CJo.  v.  George  Brown  &  Co.  (Essex  C.  C.) : 
82  New  Jersey  Law  Journal  (February,  1909),  46. 

Auditor  of  State — Authority  to  Collect  Insurance  Taxes — Judicial 

Notice: 

Suit  was  brought  by  the  State  against  Dailey,  a  former 
Auditor  of  State,  to  recover  $30,000  for  insurance  taxes  received 
by  him  and  wrongfully  retained  and  not  paid  into  the  treasury  of 
the  State.  The  question  of  his  authority  to  receive  such  taxes 
was  raised.  Heldf  That  since  the  Auditor  of  State  is  a  constitution- 
officer  required  by  Art.  6,  Sec.  1,  of  the  Ind.  Const.,  to  perform  such 
duties  as  are  enjoined  on  him  by  law,  the  Supreme  Court  must 
take  judicial  notice  of  the  fact  that  the  Auditor  of  State  as  such 
is  without  authority  to  collect  current  undefaulted  insurance 
taxes  on  behalf  of  the  State,  either  in  his  official  capacity  or  as  an 
Individual. 

Same — ^Authority — Judicial  Notice: 

The  Auditor  of  State  is,  under  Bums*  Ann.  St.  Ind.  1908,  Sec. 
9218,  defining  his  duties,  the  accounting  officer  of  the  State,  and 
he  has  no  right  to  collect  moneys,  except  fees  for  official  serv- 
ices, for  and  in  behalf  of  the  State,  without  special  authority  con- 
ferred by  statute. 
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Foreign  Company — Payment  of  Taxes — Statute: 

Under  Bums'  Ann.  St.  Ind.  1908,  Sec.  9247,  requiring  every  per- 
son making  payment  into  the  treasury  of  the  State  to  furnish  the 
Auditor  of  State  a  description  of  the  liability  on  account  of  which 
the  payment  is  to  be  made,  and  the  auditor  shall  certify  to  the 
treasurer  the  amount  to  be  paid,  and  shall  make  his  draft  in  favor 
of  the  treasurer  on  the  person  making  the  payment,  etc.,  and  Sec- 
tion 10216,  requiring  every  foreign  insurance  company  to  pay 
taxes  "into  the  treasury  of  the  State,"  payment  of  taxes  by  a 
foreign  insurance  company  is  not  accomplished  by  a  payment  to 
the  Auditor  of  State. 

Same — Same — Same : 

Payment  to  the  Auditor  of  State  of  taxes  imposed  on  foreign 
insurance  companies  by  Burns'  Ann.  St.  Ind.  1908,  Sec.  10216,  re- 
quiring payment  of  taxes  "into  the  treasury  of  the  State,"  is  not 
a  payment  to  the  auditor  under  authority  of  the  State,  and  money 
paid  does  not  become,  in  his  hands,  the  property  of  the  State, 
without  some  act  amounting  to  an  acceptance  or  ratification  by 
the  State,  and  without  such  acceptance  or  ratification  the  court 
will  not  presume  that  the  State  has  a  legal  right  to  the  money 
so  paid. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant] 

Dailey  v.  State  ex  rel.  Bigler,  State  Auditor  (Ind.  S.  CJ.) : 

87  Northwestern  Reporter  (March  2,  1909),  4. 

Annotation — Right  to  Return  of  Premiums  on  Adjudication  of  In- 

soivency  of  Insurer: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
State  ex  rel.  Schaefer  v.  Minnesota  Title  Insurance  &  Trust  Co., 
heretofore  reported  in  21  Insurance  Digest,  351. 

10  LAwyers*  Report  Annotated  (N.  S.).  639. 

Employera*  Liability  insurance — Policy — ^Waiver: 

The  company  claims  that  it  is  not  liable  because  the  insured 
failed  to  comply  with  the  policy  provisions  for  immediate  notice, 
and  for  forwarding  to  it  of  any  summons  served  on  the  employer. 
Although  these  provisions  were  not  complied  with,  the  company 
upon  learning  of  the  suit  filed  by  the  employe,  employed  at- 
torneys who  entered  a  motion  on  behalf  of  the  company  to  set 
aside  a  default  in  favor  of  the  employe.  Held,  That  the  pro- 
visions had  been  waived. 
Same— Action  on  Policy — Judgment — Review: 

The  finding  of  the  Appellate  Court,  in  accordance  with  the 
findings  of  the  trial  court,  that  a  company  issuing  an  employers' 
liability  policy  waived  compliance  by  the  insured  of  a  condition 
in  the  policy,  involves  the  determination  of  a  mixed  question  of 
law  and  fact,  and  is  final,  and  not  subject  to  review  in  the  Su- 
preme Court. 

[Judgment  for  plaintlif  below.    Here  affirmed  against  company.] 
Sandoval  Zinc  Co.  v.  New  Amsterdam  Casualty  Co.  (111. 
S.  C.) : 

85  Northeastern  Reporter  (July  17.  1909),  219; 
235  HI.  app.,  806. 
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Indemnity  Insurance— Bond — Rule  of  Construction: 

A  contract  of  suretyship  must,  like  all  other  contracts,  re- 
ceive a  rational  construction,  which  will  accomplish  the  purpose 
of  the  parties  in  making  it,  and  its  meaning  must  be  ascertained 
by  the  rules  controlling  the  construction  of  other  agreements. 

Same — Same — Notice: 

A  surety  in  a  bond  of  a  building  contractor,  requiring  the 
obligee  to  give  immediate  notice  of  acts  of  the  contractor  likely 
to  result  in  loss  for  which  the  surety  will  be  responsible,  is  not 
discharged  from  liability  because  of  the  obligee's  failure  to 
notify  it  of  delays  in  the  progress  of  the  work  and  slight  fail- 
ures to  comply  with  the  specifications. 

Same — Same — Same — Release : 

A  building  contractor's  bond  required  the  obligee  to  give  the 
surety  immediate  notice  of  acts  of  the  contractor  likely  to  result 
in  loss  for  which  the  surety  would  be  responsible.  The  con- 
tractor ceased  work  on  a  designated  date,  and  the  obligee  about 
that  date,  stopped  the  contractor's  employes  from  doing  some 
work,  because  of  the  manner  in  which  it  was  being  done,  but 
allowed  them  the  privilege  of  correcting  the  erroneous  method. 
After  that  date  the  work  was  delayed  because  other  portions  of 
the  work  on  the  building  were  not  sufficiently  advanced,  and 
when  the  building  was  ready  for  further  work,  the  obligee  no- 
tified the  contractor,  and  promptly  informed  the  surety  that  he 
had  done  so.  A  dispute  then  arose  as  to  whether  certain  work 
was  called  for  by  the  contract.  Held,  That  the  failure  to  notify 
the  surety  of  the  cessation  of  the  work  on  the  designated  date 
did  not  release  him  from  liability. 

Same— Building  Contract — Ciiange  in  Specifications: 

A  surety  in  a  building  contractor's  bond,  stipulating 
that  alterations  in  the  specifications  calling  for  a  $13,000  build- 
ing must  be  consented  to  by  the  surety,  is  not  discharged  by  rea- 
son of  an  alteration  involving  |30  made  without  his  consent 

Same — Same — Same: 

A  surety  of  a  building  contractor,  who  seeks  to  escape  lia- 
bility by  a  strict  adherence  to  the  letter  of  its  bond,  based  on 
alterations  in  the  specifications  made  without  its  consent,  can- 
not complain  of  the  application  by  the  court  of  a  similar  strict- 
ness to  the  construction  of  the  contract,  prescribing  the  method 
which  must  be  adopted  to  make  a  valid  alteration. 

Same — Same — Failure  to  Sign  Specification — Waiver: 

Where  the  drawings  and  specifications  referred  to  in  a 
building  contract,  making  them  a  part  thereof,  were  identified 
and  adopted  by  the  parties  as  controlling  the  performance  of 
the  work,  the  failure  of  the  parties  to  sign  the  drawings  and 
specifications  as  required  by  the  contract  was  waived,  and  the 
contractor's  surety  was  not  discharged  from  liability  on  that 
ground. 

Same — Same— Same— Same : 

Under  the  rule  that  a  surety  is  estopped  to  deny  the  facts 
recited  in  his  obligation,  a  surety  of  a  building  contractor,  who 
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relies  on  drawings  and  specifications  as  forming  a  part  of  the 
contract,  cannot  question  tlie  identity  of  the  drawings  and 
specifications  on  the  ground  that  they  were  not  signed  hy  the 
parties,  as  required  hy  the  contract. 

[Judgment  for  contractor  below.     Here  affirmed  against  com- 
pany.] 

Aetna  Indemnity  Co.  v.  Waters  (Md.  C.  A.) : 

73  Atlantic  Reporter  (August  26,  1909).  712. 


Indemnity  Insurance — Bond — Nature  of  Contract: 

A  bond  of  a  sub-contractor  to  construct  the  reinforced 
concrete  and  cement  work  of  a  building,  conditioned  on  the  sub- 
contractor conforming  to  the  contract,  and  stipulating  that  the 
bond  is  executed  by  the  surety  and  received  by  the  contractor  on 
conditions  stated,  is  a  contract  of  insurance. 

Same — Breach  of  Contract — Liability  of  Surety: 

Where  a  sub-contractor  gave  a  bond  conditioned  for 
his  conforming  to  the  contract  for  the  construction  '  of 
a  part  of  a  building,  and  stipulating  that  the  surety,  on  no- 
tice, might  complete  the  contract  abandoned  by  the  sub-con- 
tractor, and  abandoned  the  contract,  a  right  of  action  at  once 
vested  in  the  contractor,  and  the  deprivation  of  the  right  of  the 
surety  to  complete  the  contract  was  available  only  in  reduction 
of  damages,  and  was  a  matter  of  defense  only. 

Same— Action  on  Bond — Representations  to  Agent — Evidence: 

In  an  action  on  a  sub-contractors'  bond,  conditioned  for  his 
conforming  to  the  contract,  evidence  of  statements  by  the  con- 
tractor's manager  to  the  agent  of  the  surety  as  to  the  respon- 
sibility of  other  bidders  for  the  contract,  offered  to  show  that  the 
representations  influenced  the  surety  in  executing  the  bond,  was 
properly  excluded. 

Same— Same — Defences: 

Where,  in  an  action  on  a  sub-contractor's  bond,  conditioned 
for  his  conforming  to  the  contract  to  construct  a  part  of  a  build- 
it  appeared  that  the  contractor  had  paid  to  the  sub-contractor 
nearly  $60,000  on  the  contract  of  $68,000,  while  only  about  60 
per  cent  of  the  work  had  been  done,  proof  that  the  contractor, 
required  to  retain  5  per  cent,  of  the  total  amount  of  the  contract 
until  time  for  final  payment,  had  written  letters  to  creditors  of 
the  sub-contractor  stating  that  the  contractor  could  only  pay 
certain  percentage  of  the  amount  of  the  contract  price,  and  that 
he  would  not  guarantee  payment  for  labor  and  materials,  did  not 
defeat  a  recovery  on  the  bond,  on  the  ground  that  the  letters 
made  it  impossible  for  the  sub-contractor  to  purchase  materials. 

Same — Same— Measure  of  Recovery: 

A  contractor,  suing  on  the  sub-contractor's  bond,  conditioned 
on  his  conforming  to  the  contract,  for  the  damages  sustained 
because  of  the  sub-contractor  abandoning  the  work,  is  entitled 
to  recover  the  reasonable  cost  incurred  by  him  in  completing  the 
work,  less  the  balance  of  the  contract  price  remaining  in  his 
hands. 
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Same — Bond — Payments  to  Sub-Contractor — Construction: 

A  contractor,  employing  a  sub-contractor  for  the  reinforced 
concrete  and  cement  work  of  a  building,  stipulating  that  any 
material  purchased  by  the  contractor  for  the  sub-contractor,  or 
any  money  advanced  by  the  contractor  to  the  sub-contractor  for 
pay  rolls,  shall  be  charged  to  the  account  of  the  sub-contractor, 
and  shall  be  considered  as  a  part  payment  on  the  contract,  and 
that  payments  to  the  sub-contractor  may  be  made  within  6  per 
cent  of  the  total  amount  of  the  price,  the  balance  to  be  held  un- 
til time  for  final  payment,  obligates  such  contractor  to  make 
payments  to  the  sub-contractor  in  installments  as  the  work  pro- 
gresses to  within  6  per  cent,  of  the  total  amount  of  the  contract, 
the  balance  to  be  held  until  time  for  final  payment;  but  a  failure 
of  the  contractor  to  make  such  payments  does  not  prevent  a  re- 
covery on  the  sub-contractor's  bond,  based  on  the  sub-contractor 
abandoning  the  work. 

Same — Same— Completion  of  Work — Reasonable  Time: 

Where  no  time  is  mentioned  in  the  contract  within  which 
the  surety  of  a  sub-contractor  may  elect  to  complete  the  contract 
on  the  sulMsontractor  abandoning  the  work,  the  surety  has  a 
reasonable  time,  which  is  a  question  of  law  for  the  court  on  the 
facts;  and  where  the  surety  was  notified  of  the  default  of  the 
sub-contractor  on  the  day  it  occurred,  and  failed  for  nearly  two 
weeks  to  take  any  steps,  the  surety  was  given  reasonable  time, 
and  the  contractor  might  then  complete  the  work. 

[Judgment  for  plain tiCT  below.     Here  affirmed  against  com- 
pany.] 

Aetna  Indemnity  Co.  v.  George  A.  Fuller  Co.  (Md.  C.  A.) : 

78  Atlantic  Reporter  (August  26,  1909),  738. 


Fidelity  Insurance— Policy — Scope  of  Duties: 

Where  a  bond  indemnifying  an  employer  against  loss  by 
larceny  or  embezzlement  of  an  employe  described  him  as  a  col- 
lector and  ticket  distributor,  and  the  original  statement  of  the 
employer  and  its  annual  certificates  thereafter  conclusively  show 
that  it  was  not  the  intention  of  the  parties  that  the  employe's 
duties  should  be  limited  to  such  positions,  and  the  surety  com- 
pany continued  to  accept  premiums  thereon  from  year  to  year  for 
a  number  of  years,  it  could  not  avoid  liability  on  the  ground  that 
the  employe  had  been  given  additional  duties,  unless  it  could  show 
that  such  extra  duties  were  the  cause  of  the  defalcation  or  led  to 
the  same. 

Same — Same — Same — Representations: 

Where  a  policy  indemnifying  against  default  of  an  employe 
did  not  provide  that  the  duties  of  the  employe  should  be  limited 
to  certain  lines,  and  should  not  thereafter  be  changed,  the  state- 
ment in  the  application  for  the  policy  that  the  employe  was  a  col- 
lector and  ticket  distributor  was  a  representation  only,  and  not  a 
guaranty  that  the  employe  should  not  be  given  additional  duties. 

Same — Action  on  Policy — Instructions: 

In  an  action  on  a  policy  of  indemnity  against  default  of  an 
employe,  an  instruction  that  the  burden  of  proof  rested  on  the 
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insured  to  sliow  that  the  employe  collected  money  belonging 
to  the  insured  for  which  he  failed  to  account,  and  anoUier  in- 
struction imposing  on  the  insurance  company  the  burden  of 
showing  an  affirmative  defense  that  the  money  alleged  to  have 
been  embezzled  was  not  embezzled,  but  was  used  by  the  employe 
while  acting  as  a  solicitor  of  business  for  insured,  were  not  con- 
flicting. 

Same — Same-— Embezzlement — Proof: 

In  an  action  on  a  policy  indemnifying  against  embezzlement 
or  larceny  by  an  employe,  a  preponderance  of  evidence  as  to  the 
embezzlement  or  larceny  is  sufficient 

Same— Policy — Habits  of  Employe— Duty  of  Employer: 

Where  there  is  nothing  in  the  application  for  insurance 
against  default  by  an  employe,  nor  in  the  bond  issued  requiring 
the  employer  to  make  continuous  effort  in  investigating  as  to  the 
habits  and  character  of  the  employe,  he  cannot  be  held  to  such 
duty. 

[Judgment  for  insured  below.   Here  affirmed  against  company.  ] 
Fidelity  &  Deposit  Co.  v.  Colorado  Ice  &   Storage  Co. 
(Colo.  S.  C.) : 

103  Pacific  Reporter  (August  30,  1909),  383. 


Foreign  Company — ^Authority  to  1^  Business — Exclusion: 

A  foreign  corporation,  unless  created  by  Congress  or  engaged 
in  a  business  of  a  federal  nature,  may  be  excluded  from  the 
State,  or  allowed  to  do  business  therein  only  on  such  terms  as  the 
State  may  prescribe. 

Same— Taxation — Statute : 

S.  C.  Civ.  Code  1902,  Sec.  1809,  relative  to  taxation  of  the 
gross  receipts  for  the  year  of  a  foreign  insurance  company,  in 
providing  that  the  statement  of  gross  receipts  shall  be  furnished 
the  county  auditor  by  the  Comptroller  General,  is  inconsistent 
with  the  provision  of  Section  302  for  the  furnishing  thereof  by  the 
local  insurance  agency,  and  therefore  to  that  extent,  being  from  a 
later  statute,  repeals  or  modifies  the  latter  section. 

Same — Same — Same— Construction : 

The  annual  tax  on  gross  receipts  of  a  foreign  insurance  com- 
pany doing  business  in  the  State,  which  so  far  as  appears  from  S. 
C.  Civ.  Code  1902,  Sees.  302,  1808,  1809,  is  a  property  tax«  they 
providing  for  the  placing  of  the  sum  of  such  receipts  on  the  tax 
duplicate  as  property  does  not  become  a  privilege  tax  by  reason  of 
Section  1821,  part  of  the  same  chapter  as  Sections  1808,  1809,  pro- 
viding that  the  Comptroller  General  shall  revoke  the  authority  of 
such  a  company  to  do  business  in  the  State  for  violation  of  any 
of  the  provisions  of  the  chapter;  sections  1808,  1809,  not  imposing 
the  duty  to  pay  the  tax,  or  any  penalty  for  not  paying  it. 

Same — Same — Same — ^Assessment : 

Determining  the  value  of  one's  property  for  purpose  of  levy- 
ing a  tax  being  an  assessment,  there  is  an  assessment  of  the 
gross  income  of  foreign  insurance  companies,  under  the  pro- 
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visionB  of  S.  C.  Civ.  Code  1902,  Sees.  1808,  1809,  providing  a 
method  of  offlcialiy  determining  the  amount  of  such  income,  as, 
the  income  being  money,  the  amount,  when  expressed  in  dollars 
and  cents,  determines  the  value. 

Same — Same — Same— Constitutionality: 

The  tax  under  S.  C.  Civ.  Code  1902,  Sees.  302,  1808,  1809,  on 
the  gross  income  in  the  State  of  foreign  insurance  companies 
for  the  preceding  year,  not  being  limited  to  property  in  the  State, 
is  unconstitutional,  as  taking  property  without  due  process. 

[Judgment  for  company  below.    Here  afBrmed  in  favor  of  com- 
pany.] 

New  York  Life  Ina.  Co.  v.  Bradley,  Treasurer  (S.  C.  S.  C.) : 

65  Southeastern  Reporter  (September  18,  1909),  438. 

Tax  Return— -''Reinsurance  Fund  and  Otiier  Policy  Obligations'* 
— Notice  to  Auditor: 

The  words  "reinsurance  fund  and  other  policy  obligations," 
used  by  a  life  insurance  company  in  its  tax  return,  furnish  to  the 
county  auditor  no  knowledge  as  a  matter  of  law,  that  concealed 
therein  were  large  sums  of  money  subject  to  taxation,  by  reason 
of  the  auditor's  knowledge  of  which  the  county  is  precluded  from 
paying  a  tax  inquisitor  for  putting  such  items  on  the  duplicate. 
[Judgment  for  defendant] 

State  ex  rel.  Hunt  v.  Morganthaler   (Hamilton  Common 
Pleas) : 

54  Ohio  Law  Bulletin  (October  18.  1909),  76. 

Leading  Article — State  Control  of  Foreign  Corporations: 

Under  the  above  heading  appears  an  address  by  Hon.  George 
W.  Wickersham,  Attorney  General  of  the  United  States. 
13  Law  Notes  (September.  1909),  109. 

Employers'  Liability  insurance— Defense  of  Action — Duty  to  Use 

Care: 

By  the  terms  of  the  policy,  the  liability  company  was  entitled 
to  assume  the  defense  of  any  action  against  the  insured.  An 
action  was  brought  against  insured  by  one  of  its  employes  for  in- 
juries sustained.  The  liability  company  assumed  the  defense, 
but  because  of  its  carelessness  in  preparing  for  trial  a  Judgment 
greatly  in  excess  of  the  face  of  the  liability  policy  was  rendered 
against  the  employer.  This  action  was  brought  by  the  insured 
for  damages  for  negligence.  Held*  That  where  an  employers' 
liability  company,  on  being  notified  of  an  action  against  the  in- 
sured by  an  employe  for  injuries,  assumed  the  defense  of  the 
cause,  it  thereupon  became  obligated  to  exercise  reasonable  care 
in  such  defense,  whether  it  was  required  by  its  contract  to  defend 
the  cause  or  not. 

Same — Same — Negligence — Damages: 

Where  an  insurance  company  under  an  employers'  liability 
policy  on  being  notified  of  an  action  for  injuries  to  insured's 
servant  assumed  the  defense  thereof,  and  was  negligent  in  con- 
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ducting  the  suit,  to  the  loss  of  the  employer,  the  latter  was  en* 
titled  to  sue  the  insurance  company  for  breach  of  its  implied 
contract  to  exercise  reasonable  care  in  conducting  the  suit  or  in 
tort  for  negligence. 

[Demurrer  to  complaint  overruled.] 
Attleboro  Mfg.  Co.  v.  Frankfort  Marine,  Ace.  &  Plate  Glass. 
Ins.  Co.  (U.  S.  C.  C,  Mass.) : 

171  Federal  Reporter  (September  23,  1909).  496. 

Surety  Bond— Transportation  of  Maiia— Loss  of  Postoffice  Funds 
-^Liability  of  Surety: 

Where  a  contract  for  transportation  of  mail  provided  that  the 
contractor  should  account  for  and  pay  over  all  money  of  the 
United  States  which  might  come  into  his  possession,  he  being 
only  required  to  carry  mail,  and  not  to  carry  money  as  such,  his 
surety  was  not  liable,  on  his  bond  for  the  faithful  carrying  out 
of  the  contract,  for  the  loss  by  robbery  of  money  belonging  to  the 
United  States,  placed  in  his  mail  bag  without  his  knowledge  or 
acquiescence,  even  though  he  insured  the  safe  delivery  of  money 
delivered  to  him  for  transportation  with  knowledge. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

American  Surety  Co.  of  N.  Y.  v.  United  States  (U.  S.  C.  C. 
A..  7th  Cir.) : 

171  Federal  Reporter  (September  23,  1909),  408. 

Defective  Title— Notice— Existence  of  Title  insurance— Evidence: 

In  an  action  by  a  mortgagee  against  a  subsequent  purchaser 
for  possession  of  property,  the  court  held  that  while  no  reference 
should  be  made  to  the  fact  that  defendant  is  protected  by  a 
policy  of  insurance,  yet  competent  evidence  for  plaintiff  such  as 
notice  of  a  defective  title,  should  not  be  excluded  because  it  col- 
laterally involves  a  showing  of  the  fact  that  defendant  holds  such 
a  policy. 

[Judgment  for  mortgagee  below.     Here  affirmed  against  subse- 
quent purchaser.] 

Randal  v.  Ctould  (Pa.  S.  C.) : 

78  AtlanUc  Reporter  (October  7,  1909),  986. 

Fidelity  Insurance — Bond — Duration: 

The  bond  stipulated:  "This  bond  may  be  continued  from 
year  to  year  at  option  of  the  employer  at  the  same  or  agreed  rate, 
so  long  as  the  company  shall  consent  to  receive  the  same,  in 
which  event  the  company  shall  remain  liable  for  any  act  of  lar- 
ceny or  embezzlement  committed  by  the  employe,  between  the 
original  date  of  this  bond  and  the  time  to  which  it  shall  have 
been  continued."  It  further  stipulated  that  the  company  should 
be  bound  for  any  loss  "occurring  during  the  continuance  of  this 
bond,  and  discovered  during  said  continuance  or  within  six 
months  thereafter."  Held,  That  these  stipulations  made  the  com- 
pany liable  for  any  loss  sustained  at  any  time  between  the  date 
of  the  original  bond  and  the  termination  of  the  last  renewal,  pro- 
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ylded  the  loss  was  discovered  within  six  months  after  the  ex- 
piration of  the  last  renewal. 

Same — Same— Renewale— Measure  of  Recovery: 

The  bond  stipulated:  "Provided  that  the  liability  of  the  com- 
pany as  surety  for  employe  to  employer  shall  not  exceed  the 
amount  above  written  ($2,500)  whether  the  loss  shall  occur  dur- 
ing the  term  above  mentioned  or  during  any  continuation  or  con- 
tinuations thereof,  or  partly  during  the  said  term  and  partly  dur- 
ing said  continuation  or  continuations."  Held,  That  the  original 
bond,  together  with  the  continuation  certificates,  constituted  one 
contract,  and  that  in  no  event  could  there  be  a  recovery  for  an 
amount  in  excess  of  that  named  in  the  original  bond. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Fidelity  &  Deposit  Co.  of  Maryland  v.  Champion  Ice  Mfg:. 
&  Cold  Storage  Co.  (Ky.  C.  A.) : 

117  Southwestern  Reporter  (AdHI  28.  1909),  393; 
38  Insurance  Law  Journal  (September,  1909),  734. 


Lloyds'  insurance— Terms  of  Contract— Authority  of  Agent: 

A  simple  power  to  conduct  business  does  not  give  the  at- 
torneys, who  conduct  such  business,  power  to  bind  their  princi- 
pals to  a  provision  of  a  policy  issued  under  the  Lloyds'  system, 
stipulating  that  no  suit  shall  be  brought  against  more  than  one 
of  the  underwriters  at  any  time  or  in  any  court  other  than  the 
highest  court  of  original  Jurisdiction. 

Same — Same — ^Actions: 

A  Judgment  of  a  Justice  of  the  peace  may  come  within  the 
meaning  of  a  policy  issued  under  the  Lloyds'  system,  stipulating 
that,  "No  suit  *  *  *  shall  in  any  event  be  begun  or  main- 
tained for  the  recovery  of  any  claim  upon,  under  or  by  virtue  of 
this  policy,  against  more  than  one  of  the  underwriters  hereon, 
at  any  time  or  in  any  court,  other  than  the  highest  court  of  origi- 
nal Jurisdiction;  and  that  a  final  decision  in  such  suit  or  other 
proceeding  shall  be  taken  to  be  decisive  of  the  similar  claim,  so 
far  as  the  same  may  subsist  against  each  of  the  other  under- 
writers hereon,  absolutely  fixing  his  liability  in  the  premises. 

Same — Same — Same-— Bar: 

An  action  on  a  Lloyds'  policy,  which  provides  that  no  suit 
shall  be  brought  on  the  policy  against  more  than  one  of  the  un- 
derwriters at  any  time,  or  in  any  court  other  than  the  highest 
court  of  original  Jurisdiction,  is  not  barred  by  reason  of  the 
fact  that  the  plaintiff,  after  the  bringing  of  the  suit,  brought 
other  suits  against  other  underwriters  upon  their  separate  con- 
tracts contained  in  the  policy. 

[Judgment  for  plaintiff.] 

Blair  v.  National  Shirt  and  Overalls  Co.: 

137  HL  App.,  418. 
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ABANDONMENT. 

[See    Marine    Insurance.] 

Assured,  by  A.  can  not  diminish  company's  right  to  statement  of  loss 

forthwith     62 

Failure  to  apply  for  reinstatement  where  suspension  was  wrongful  did 

not  constitute  an  A  of  policy 254 

Right  of  A.  under  Marine  policy,  does  not  depend   upon   certainty   but 

upon    high    probability   of   loss 325 

Right  of  A  is  determined  as  of  time  of  A 825 

Subsequent  expense  in  releasing  vessel  may  be  considered  In  determin- 
ing the  probabilities  of  loss  at  time  of  A 824 

Right  to  abandon  vessc^l    depends  upon    fact   or   high   probability   that 

loss  will   exceed  one-half  of  value  as   fixed   by   policy 826 

Evidence  considered  and  held  sufRclcnt  to  warrant  a  finding  that 
there  w,as  high  probability  that  loss  would  exceed  half  of  Insured 
value,    and    warranted    A 826 

Provisions  of  rider  as  to  A  held  to  control  provisions  of  policy 826 

ABORTION. 

[See  Policy.] 

Have  you  "suffered  abortions"  comprehends  more  than  one,  and  where 

applicant  had  only  one,   her  answer  "No"   was  not  false 164 

ACCIDENT    INSURANCE. 

[See  Definitions;   Occupation:   Policy.] 

Provision  in  life  policy  for  payment  for  accidental   injuries  is  Invalid 

In  New  Jersey 188,  184 

••Killed"     defined 222 

'•Shall  not  be  liable  •  •  •  in  case  of  disability  when  caused  •  •  • 
by  •  •  •  disease,  dueling",  etc..  does  not  apply  in  case  of  death, 
but  of  disability  only 222 

False  statement  as  to  weekly  Income  does  not  preclude  recovery  for  loss 
of  hand,  where  policy  provided  specific  amount  for  such  loss  and 
Indemnity    for    less    severe    injury 286 

Burden  of  proof  is  on  company  to  show  that  injuries  were  self-in- 
flicted       286 

"Entering   or   leaving   railway   conveyance"    construed 285,  286 

Company  must  show  some  casual  relation  between  injury  and  fact 
that  Insured  was  in  place  where  he  was  prohibited  from  being  by 
terms  of  policy 286 

Leaving  train,  which  was  standing  still  but  started  Just  as  Insured 
started  to  step  to  ground,  was  not  within  meaning  of  clause  ex- 
empting liability  for  Injury  received  while  entering  or  leaving 
moving   train 286 

Cause  of  death   was  for  Jury   where   evidence   was   conflicting 287, 

288.  297.  811 

"Due    diligence,"    defined 888 

Bodily  condition  of  insured  between  injury  and  death  is  relevant,  and 
all  things  done  or  said  which  showed  such  condition  are  ad- 
missible       288 

All  morbid  changes  of  vital  functions,  which  result  from  injury,  should 

be  regarded  as  the  effect  thereof  and  not  the  cause 288 

Disease,    and   not   lowered   vitality   caused    from   Injury,    held   to   have 

been  cause  of  death 288 

Failure  to  give  immediate  notice  of  injury  Is  cause  for  forfeiture 289 

Provision  for  reduction  of  indemnity  where  Insured  is  injured  while 
doing  act  or  thing  pertaining  to  occupation  other  than  that  under 
which    he   was    Insured,    construed 289 


(403) 


Digitized  by 


Google 


404  Digest  of  insurance  cases.       tvoL.xxii 

Texas  law  providing  for  attorney's  fees  as  part  of  damages  against 
"life  or  health  insurance  company"  does  not  apply  to  A  com- 
panies      28» 

Statement  in  notice  and  proofs  that  insured  was  Injured  while  walking 
on  railroad  track  is  not  Inconsistent  with  finding  that  he  was  In- 
jured while  crossing  such  track  at  public  crossing 289 

Where  insured  is  injured  on  road-bed.  burden  is  on  company  to  show 

^    that   he  was  not  on   crossing 290 

Exemption  from  liability  for  injuries  received  while  on  road-bed  Is 
to  guard  against  injuries  from  operation  of  trains  and  not  de- 
fective    road-beds 290,  205 

Voluntary   exposure,    burden   is   on    company   to   show 290.  222 

Under  provision  of  policy  limiting  time  of  action  to  within  60  days 
after    Injury    assumed    permanent    character,    the    time   when    such 

injury  assumed  such  permanent  character  was  for  Jury 290 

Injury  produced  by  Intentional  acts  are  not  accidents 291 

Death  from  physical  exertion  in  climbing  is  not  from  external,  violent 

and    accidental    means 291 

Proximate  cause  of  death   where  there  was  double   injury 292 

Rule  that  it  is  not  contributory  negligence  to  Jump  from  cars  to  avoid 

injury  does  not  apply  to  A 294 

A  policy  should   be   liberally  construed,   but   its  natural   meaning  must 

not  l>e  violated 294 

Company  is  not  liable  for  double  indemnity,  under  policy  providing  for 
such  while  getting  on  or  off  car,  where  insured  Jumped  from  car  to 

avoid  collision 294 

Self-preservation,  all  risks  are  taken  on  theory  that  insured  will  avoid 

injuries : 294 

Insured    could    not    recover    where    injured    while    Jumping    on    moving 

train,   which   was  in  violation  of   law 294 

Voluntary  exposure  was  for  Jury  where  evidence  was  conflicting. ..  .296,  220 
There   can    be   no   recovery    for   loss   of   one   eye   under   policy    insuring 

against    total   disability   and    loss  of   both    eyes 296 

Broken  sternum  is  not  "complication"  within  term  fractured  "ribs  and 

complications"    298 

"Immediately    disabled"    construed 298 

Evidence  considered  and  held  that  death  was  not  caused  by  external, 

violent  and   accidental   means 299 

Evidence  considered  and  held  that  insured  was  "in  a  passenger  ele- 
vator"   when    the    accident    occurred 299 

"Immediately    disabled"    construed 298 

Accident,   from  which   fatal   case  of  pneumonia  developed,    held   to   be 

proximate  cause  of  death 202 

Voluntary  exposure  implies  a  consciousness  of  danger 306,  806,   219,  222 

Unconsciousness  of  danger,    when   not   excuse   to   defense   of  voluntary 

exposure     204 

When  law  of  negligence  is  applicable  to  determination  of  rights  under 

A    policy 204 

Death  from  drowning  is  from  external,  violent  and  accidental  means. .   304 
Finding  of  insured  at  bottom  of  wall,  badly  injured  is  prima  facie  evi- 
dence of  violent,  external  and  accidental  injuries 20S 

Voluntary  exposure  Implies  a  consciousness  of  danger. ..  .305,  806.   819,  828 
Words  of  exception   in   A   policy   are   construed   most   favorably   to   in- 
sured        805 

"Voluntary    and    negligent    exposure"    construed 806 

Purpose  of  notice  as  required   by  A  policy  considered 807 

Annotation:     Validity  of  provision  of  A  or  health  policy  requiring  notice 

of  accident  or  sickness  within  specified  time 808 

"While   intoxicated"    construed 808 

It  was  laches  to  wait  three  weeks  after  regaining  consciousness  before 

sending  notice   of   injuries 809 

Evidence   considered   and   held    that    loss   of  eye   was   due   to   accident 

and   not   disease 810 

Burden  is  on  plaintiff  to  show  that  death  was  accidental 810 

That  death  was  accidental  may  l>e  established  by  circumstantial  evi- 
dence       811 

"Burning  of  building"  as  used  in  A  policy  construed 811 

Physical   injuries  are  presumed   to   be  accidental 805,  811 

Annotation:     When  strict   compliance   with   requirements   as   to   notice 

in  A  or  health  policy  Is  excused 818 

Annotation:     Right  of  life  or  A  company  to  subrogation 818 

"Directly  and  independently",  as  used  in  one  clause,  held  not  applicable 

to    another   clause 818 
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Abrasion   of   skin,    through    which    erysipelas    was    Introduced,    held    to 

have  been  proximate  cause  of  death S16 

That  insured  alicrhted  from  car  Is  sufficient  proof  that  she  was  "riding 

as  a  passenger" 816 

Entry  on  railroad  track  held  not  to  be  violation  of  law.  where  com- 
pany  had   no  notice   posted   near   pathway 820 

Annotation:     Rupture  of  blood  vessel  as  an  accident  within  A  policy...   820 

Evidence  held   insufficient  to  show  voluntary  exposure 828 

Evidence  held  sufficient  to  go  to  Jury  on  question  of  whether  insured 

met  death  from  external  Injuries 822 

"Life .  and   accident    insurance"    construed 888 

There  is  no  presumption  as  to  survivorship  where  reciprocal  bene- 
ficiaries both  met  death  In  a  common  disaster 821 

ACCEPTANCE. 

[See  Condition  Precedent;  Contract] 

Where  certificate  was  found  among  member's  papers.  A  will  be  pre- 
sumed        202 

By  accepting  poucy.  insured  is  charged  with  notice  of  its  contents 87 

Whether  insured   accepted   policy,   and   was  given   credit   for  premium. 

was    for    Jury 887 

EfTect  of  A  is  for  court,  while  fact  of  A  is  for  Jury 828 

ACCOUNTING. 

[See  Mutual   Company;   Policyholder.] 

Holder  of  matured  tontine  dividend  policy  can  maintain  suit  In  equity 

for  an  A 141 

Petition  of  holder  of  matured  tontine  dividend  policy  asking  for  an  A 

held     sufficient 141,  142 

Complaint,  that  did  not  show  a  contractual  right  to  A,  is  Insufficient..   248 

When  court  of  equity  will  grant  an  A  or  appoint  a  receiver  for  a  mu- 
tual   company 861 

Claim  of  stockholders  of  ownership  of  surplus  does  not  authorize  a  suit 

In  equity  for  an  A  based  upon  mismanagement,  etc 861 

Wrongdoing  of  officers  of  mutual  company  is  no  cause  for  granting  an 
A  at  suit  of  stockholder,  in  absence  of  any  trust  relation  existing 
between   them 861 

Mismanagement  of  officers  of  mutual  company  does  not  entitle  policy- 
holders to  A  of  surplus  fund  In  any  other  manner  than  stated  In 
policy    861 

Holder  of  seml-tontlne  policy,  in  suit  for  an  A.  may  allege  an  indefinite 

amount  as  due,  and  cast  burden  on  company  to  account  for  surplus  862 

ACTIONS    AND    DEFENSES. 

[See  Contract;   Exhibit;   Jurisdiction;   Limitation;   Parties;   Pleading; 
Practice.] 

Refusal  to  pay  loss  because  of  breach  of  vacancy  clause  alone  estops 

company  to  set  up  other  defenses  in  its  answer 11 

It  appearing  that  statements  In  application  were  warranties,  a  para- 
graph of  answer,  stating  that  plaintiff  falsely  stated  and  repre- 
sented value  of  property,  will  be  taken  as  defense  of  false  warranty     15 

Fact  that  existence  of  policy  was  unknown  to  Insured  is  no  defense....     40 

Fact  that  Insured  obtained  satisfaction  from  other  insurance  compa- 
nies is  an   affirmative   defense 48 

Reinsurer  can  not  defend  on  grounds  not  existing  in  favor  of  the  origi- 
nal  Insurer 118 

Where  oral  contract  made  and  premium  paid,  beneficiary  could  main- 
tain action  for  damages  for  company's  refusal  to  issue  policy 179 

Fraud  Is  complete  defense  to  action  on  policy;  company  can  not  have 
issue  of  fraud  tried  in  equity  before  proceeding  with  main  action 

166,  177 

Company  Is  not  bound  to  declare  forfeiture,  but  may  set  It  up  as  a  de- 
fense to  action  on  policy 167 

Because  policy  Is  payable  in  bonds  does  not  Justify  suit  In  equity  for 

cancellation   for  fraud 178 

Conditions  precedent  to  right   to  sue  are  waived   where  society  denies 

liability     ^ 216,  278 

Suit,  to  declare  void  a  merger  agreement  with  foreign  company.  Is 
an  action  In  rem,  and  service  on  such  foreign  company  by  pub- 
lication is  good 246 
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Members  of  benefit  society  objecting  to  merger  may  maintain  action  to 

declare  such  merger  void  and  for  an  accounting 24€ 

Inconsistent  defenses  may  be  pleaded  In  answer  or  reply 7S 

Concealment  after  loss  Is  material  issue  where  policy  so  provides 82 

Company  may  defend  on  any  provision  of  Its  policy,  which  Is  not  un- 
lawful       S3 

Where   Intoxication   is  a  defense,    It  must   be  shown   that   Insured   was 

Intoxicated   at   time   injury    befell    him 305 

Release  of  wrong-doer  preventing  subrogation  is   no  defense  to  action 

on    policy 350 

ADDITION. 

[See  Policy;  Risk.] 

"Dwelling  and   addition"   held   to   include   building  used   in   connection 

with  main  building  but  not  attached  thereto 11 

Extension  of  main  floor,   by  means  of  excavation,   into  higher  ground 

adjoining  is  an  A 68 

Boiler  house  27  feet  from  main  building  but  connected  by  steam  and 

sawdust  pipes  is  an  A 78 

ADIMTIONAIi    INSl^RANCE. 

[See   Other  Insurance.] 

ADJUSTER. 

[See  Adjustment:  Agent.] 

Delivery  of  proof  of  loss  to  A  is  sufficient  delivery  to  company 40 

Statements  of  A.  who  was  clothed  with  apparent  authority,  which  in- 
duced insured  to  delay  filing  suit,  estops  company 107 

ADJUSTMENT. 

[See    Arbitration    and    Award;    Compromise:    Settlement.] 

Where  policy  was  payable  to  "mortgageee  as  his  Interest  may  appear". 

an    A    between    company    and    mortgagor    was    not     binding    on 

mortgagee 1 

Provision   of  policy   that    no   acts   relating   to   determination   of  extent 

of  loss  or  liability  of  company  shall  constitute  a  waiver,  construed..  73 
A  of  loss,   without   knowledge  of  breach   of  policy   provision,   is   not   a 

waiver  of   the   forfeiture 96 

"Adjust"    defined 107 

Provision    of    Lloyds'    policy    making    provisions    of    policy    of    another 

company  basis  of  contract,  construed  as  to  A  clause 113 

ADMINISTRATOR    AND    EXECUTOR. 

[See    Executor:    Decedent's    Estate;    Trustee.] 

Company  is  not  precluded  from  making  defense  because  It  did  not  pro- 
cure appointment  of  administrator  and  then  tender  back  premium 
to   him.   where  it   elected   to   rescind 169 

AGE. 

[See  Application:  Evidence;  Representations;  Warranties.] 

An  equitable  adjustment,  where  A  has  been  misstated,  would  consist 
in  paying  beneficiary  such  an  amount  as  premiums  actually  paid 
would   buy  at  true  A 121 

Application  for  loan  after  reaching  majority  estops  Insured  to  dis- 
affirm   policy 146 

Indorsement  on  renewal  that  it  could  be  exchanged  for  another  policy 

bearing  original  date  and  A  meant  date  and  A  of  first  policy  issued  152 

Compromise  settlement  with  infant  beneficiary  could  be  avoided  during 

minority     180 

Doctrine  that  minor  must  make  restitution  before  disaffirming  contract, 
applys  only  where  he  Is  able  at  time  of  disaffirmance  to  make  such 
restitution    182 

Misstatement  In  application  as  to  A  and  health  held  cause  for  forfeiture  198 

Statement  as  to  A  is  representation  where  application  not  part  of  policy  293 

Whether  misrepresentation  as  to  age  is  material  Is  for  Jury 293 


Digitized  by 


Google 


IW.)  INDEX  TO  DIGEST,  VOL.  XXII.  407 

AQBMT    AND    AQENCT. 

[See   Adjuster;    Application;    Broker;    Estoppel;    Policy;    Surety;    Waiver.] 

Where  A  of  company  prepared  application,  such  application  was  act  of 
company,  and  Insured  was  not  bound  thereby  unless  he  had  knowl- 
edge of  questions  and  answers 6 

Where  policy  was  not  to  be  effective  until  countersigned  by  A,  and 
such  A  agreed  that  Iron-safe  clause  would  not  be  operative,  and 
at  same  time  accepted  premiums,  it  would  have  been  a  fraud  upon 
insured  to  exclude  evidence  of  such  agreement 6 

Where  A  knew  of  changes,  but  did  not  know  whether  such  changes 
were  of  interest  or  Just  In  its  operation,  and  at  the  time  was  try- 
ing to  cancel  the  policy,  such  knowledge  was  insufficient  to  es- 
tablish a  waiver 6 

Brokers,  although  receiving  commissions  from  company  for  such  of 
their  risks  as  the  company  accepts,  are  not  such  A,  whose  knowl- 
edge would  be  knowledge  of  the  company € 

Where  broker  overinsured  property,  but  later  requested  company  to 
mark  policy  off  without  charge  for  expired  term,  which  company 
refused  to  do,  the  act  of  broker  in  taking  out  such  insurance 
could  be  ratified  after  loss 8 

Where  agent  refused  to  disclose  principal  who  took  risk,  a  bill  of  dis- 
covery would  lie  against  company  supposed  to  have  taken  such 
risk   IS 

Knowledge  of  A  that  insured's  title  was  a  lease  estops  company  to  claim 
forfeiture  of  provision  stating  that  Insured  owned  the  property 
in    fee    simple 16,81,     82 

Where  applicant  stated  true  condition  of  title  and  underwriter  stated 

a  contrary  title  In  policy,  the  insured  could  recover 17 

Knowledge  of  agent  is  Imputed  to  company 19,  20,  81,  86.  108,  166, 

200.  27« 

After  agent  had  testified  that  he  had  notified  insured  that  no  further 
credit  for  premiums  would  be  given,  testimony  of  Insured  and  his 
attorney,  of  a  statement  of  A  that  no  such  notice  had  been  given, 
should  have  been  limited  to  purpose  of  impeaching  such  agent 18 

Notice  to  A,  who  has  authority  to  represent  company  in  making  con- 
tract, is  notice  to  company 20 

The  public  have  a  right  to  rely  on  agent's  apparent  authority 20 

Clause  of  policy  limiting  authority  of  A  is  inferior  to  law  of  equitable 

estoppel  and  may  be  waived  by  company .' 21 

Consent   of  A   to  other  Insurance   estops   company   to   claim    forfeiture 

even  though  policy  requires  written  consent  of  company 21 

Policyholder  in  co-operative  company  Is  not  relieved  of  liability,  because 
A  signed  application  containing  promise  to  pay  pro  rata  share  of 
losses,  where  policy,  with  by-laws  attached,  showed  that  it  was  a 
co-operative  company 23 

Act  of  local  A,  in  drafting  bill  of  sale,  and  stating  that  policies  were 

"all  right"  is  waiver  of  sole  and  unconditional  ownership 24 

Efforts  of  adjuster  to  ascertain  amount  of  loss  and  his  proposition  to 
settle  for  certain  amount  was  not  a  waiver  of  provision  for  ap- 
praisement         26 

Brokers,  to  whom  insured  forwarded  premiums,  were  her  agents  for 
payment  of  eame  and  their  failure  to  pay  company  within  time 
limited  in  policy  was  cause  for  forfeiture 27 

Letters  of  company  to  broker,  and  bill  to  him  for  premiums  past  due. 
did  not  constitute  a  waiver  of  the' policy  provision  for  forfeiture 
for  non-payment  of  premium  when  due 27 

Agreement  of  A  to  allow  other  insurance  Is  waiver  of  clause  prohibiting 
it.  and  even  though  policy  required  waiver  to  be  in  writing  where 
the  law  did  not  require  such  agreement  to  be  in  writing 32 

Statement  of  A  that  it  would  be  all  right  for  insured  to  take  out  other 
insurance  and  asking  that  it  be  taken  out  with  him,  is  a  waiver  of 
provision  against  other  insurance 83 

Whether,  or  not.  A  consented  to  other  insurance  is  a  question  for  the 

Jury 33 

Act  of  A  in   taking  out   policy   in   mutual    company   is   ratified,    where 

principal,  upon  cancellation  of  the  policy,  accepted  return  premium     36 

Notice  of  loss  to  A,  with  request  that  he  inform  company,  constituted 

such  A  the  A  of  the  insured 37 

There  Is  no  rule  of  agency  that  would  prevent  A  of  company  from  act- 
ing for  both  parties 87 

A  of  company,  who  was  also  stockholder  in  a  corporation,  could  not 
bind  company,  without  notice  to  it,  on  policy  issued  by  him  to  such 
corporation   88 
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Dual  agency  Is  waived   where  lora  was  adjunted  by  adjuster  who  had 

full  knowledge  of  such  dual  agency 38 

Under  the  evidence,  agency  was  for  the  jury 19,  1S7 

Evidence  in  rebuttal,  that  A  admitted  in  conversation  that  he  never 
notified  Insured  that  policy  would  not  t>e  renewed  without  cash 
payment  of  premium,  should  have  been  limited  to  impeachment 
of  such  A  testimony 39 

Delivery  of  proof  of  loss  to  adjuster  is  sufficient  delivery  to  company...     40 

Agent  is  liable  for  loss,  where  he  failed  to  obey  instructions  to  cancel 

policy    48 

Measure  of  recovery  against  A.  who  failed  to  cancel  policy  as  In- 
structed, is  the  amount,  with  Interest,  the  company  was  obliged 
to  pay  over  and  above  what  it  would  have  had  to  pay  if  order 
had  been  obeyed 44 

Agent  to  adjust  losses  has  authority  to  waive  notice  and  proof  of  loss..     48 

Conduct  of  A.  leading  insured  to  believe  that  proof  of  loss  is  unneces- 
sary, estops  company  to  claim  forfeiture  for  failure  to  make  proof 
of    loss 48 

An  A,  with  authority  to  solicit  applications  and   receive  premiums,  is 

a  general  agent,  whose  knowledge  is  Imputed  to  the  company 51 

Person  to  whom  application  was  made,  and  upon  whose  request  policy 

was  Issued,  is  A  of  company S2 

Agreement  of  A  that  policy  to  be  issued  will  permit  other  insurance 

Is  binding  on  company 62 

Notice   to   A   is   not   imputed   to   company,   where  such    A   was  also   A 

of  other  party 65 

Where  clerk  of  A  issued  binder  and  such  A  made  no  objection  the  act 
of  the  clerk  was  ratified  and  company  was  liable  to  same  extent 
as  If  agent  himself  had  issued  It 56 

Arbitrators  are  not  A  of  parties  who  appointed  them €4 

Statement  of  A.  that  Iron-safe  clause  would  not  be  enforced  In  insur- 
ance of  small  stores,  is  evidence  of  waiver €8 

Knowledge   of   A   of   future    intentions    of    insured    Is    not    binding   on 

company    71 

Soliciting  A  has  no  authority  to  waive  written  provisions  of  policy 71 

Where  policy,  by  its  terms.  Is  not  complete  until  delivered  and  first 
premium  paid,  testimony  of  agent  that  contract  is  complete  when 
delivered  is  an  opinion  only  and  not  binding  on  company 185 

Prepayment  of  premium  In  cash   Is  waived  where  A  accepts  note  and 

becomes  responsible  to  company 125 

Where  there  Is  doubt  as  to  whether  or  not  statements  of  A  were 
given  and  received  as  expressions  of  opinion,  the  question  should 
be  submitted  to  Jury 127 

Where  powers  of  A  are  not  restricted,  his  agreement  that  premium 
note  would  be  returned  if  applicant  was  not  satisfied  with  policy 
was  binding  on  company ISO 

Company  Is  liable  for  fraud  of  A  In  line  of  agency 131 

Promise  of  A  to  return  note  If  policy  unsatisfactory,  a  subsequent  nego- 
tiation of  note  and  his  disappearance  constitutes  fraud 181 

Where  A  wronqrfully  negotiated  premium  note  before  policy  was  ac- 
cepted, the  applicant  could  recover  amount  of  note  from  company..   131 

Notice  to  A,  who  apparently  has  general  authority.  Is  notice  to  com- 
pany even  though  by  contract  of  agency,  such  A  is  not  permitted 
to  accept   notice 134 

Commission   contract    with    agent    to   run    for   20   years   is   not    against 

public    policy 186 

Provision  In  A  contract,  that  contract  should  become  void  on  termina- 
tion of  company's  authority  in  foreign  territory,  construed 137 

Termination  of  company's  existence  terminates  all  A  contracts 137 

Local  A  has  no  authority  to  appoint  another  as  company's  A 137 

A  of  one  company  obtaining  insurance,  at   request  of  insured,   through 

A  of  another  company  is  A  of  insured 187 

Payment  of  premium  to  unauthorised  A  can  not  be  recovered  from 
company,  unless  It  Is  shown  that  company  ratified  acts  of  such 
A  in  accepting  premium 188 

Right   of  Insurance  superintendent   of   New   York   to   revoae   A   license 

without   a  previous   conviction    considered 188 

Note  given  to  A.  who  has  running  account  with  company  and  settles 
with  It  out  of  surplus,  is  to  the  individual  and  not  the  representa- 
tive  of   the   company 144 

Medical  examiner  is  A  of  company,   and   where   he  puts  down   wrong 

answer  the  company  is  estopped 167 
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Policyholder  l8  entitled  to  recover  premluma  where  A  fraudulently 
told  her  that  she  would  be  entitled  to  a  free  policy  after  certain 
payments     174 

Company  permitting  one  to  so  act  as  to  lead  a  prudent  person  to  be- 
lieve that  such  a  one  Is  Its  A  Is  estopped  to  deny  agency 177 

Fraternal    order   can    not    escape    liability    because   of   neglect    of    local 

record  keeper  as  such  keeper  Is  Its  A 206 

Subordinate  lodge  Is  A  of  supreme  lodge  and  may  waive  forfeiture 208 

Relationship    of    beneficiary    Is    waived    where    A    knowingly    misstated 

such    relationship 215 

Whether  benefit  order  Is  doing  life  Insurance  business  so  as  to  be  liable 

for  A  license  depends  on  the  nature  of  Its  contracts 218,  219 

Mo.  Rev.  St.  1899,  Sec.  1408.  exempting  benefit  orders  from  operation 
of  Insurance  laws,  does  not  Include  exemption  from  pay- 
ment for  license  for   A 219 

Release  procured  by  fraud  of  A  Is  treated  only  as  partial  payment 222 

Where  company  retains  policy  procured  by  A  from  beneficiary  by  fraud, 
It  ratifies  such  A  acts,  and  Is  held  to  have  waived  defenses  occur- 
ring prior  to  the  release 226 

Under  by-law  providing  that  chief  ranger  could  remove  or  discharge 
subordinates  from  time  to  time,  he  could  terminate  the  contract  of 
one  employed  until  next  meeting  of  supreme  lodge  prior  to  that 
time   If   In   good    faith 229 

Clerk  of  local  camp  can  not.  by  conduct,  waive  provisions  of  by-laws...   240 

Local  lodge  Is  not  A  of  beneficiary  in  making  proof  of  death 242 

Authority  of  local  ofi!lcers  Is  Implied  under  allegation  of  waiver  by  ac- 
cepting after-due  premiums 248 

Applicant  has  right  to  depend  on  statements  of  A  within  his  apparent 

authority    276 

Knowledge    of    A    of    habits    of    applicant,    acquired    while    acting    in 

scope  of  duty,  estops  company 276 

Ceneral  manager,  with  authority  to  employ  agents  upon  approval  of 
board  of  directors,  can  not  employ  an  attorney  without  such  ap- 
proval     277 

Where  agent  of  defendant  company  procured  another  policy  for  In- 
sured, the  other  Insurance  clause  was  waived 7S,     90 

Where  A  Issued  policy,  without  indorsing  company's  consent  to  other 
Insurance,  after  knowledge  of  existence  of  such  other  Insurance, 
the  provision  was  waived 76 

A  has  no  authority  to  waive  provision  of  policy  stipulating  a  forfeiture 

for  change  In   title 77 

Notice  of  cancellation  to  Insured's  A  is  sufllclent 79,     80 

Unauthorised  acts  of  A  must  be  repudiated  or  else  principal   will   be 

held  to  have  ratified  such   acts 79 

Knowledge  of  clerk  of  A  is  notice  to  company 81 

Consent  of  A  waives  other  Insurance  clause 89 

Provision  of  policy  that  no  A  can  waive  conditions  of  policy  does  not 

apply  to  acts  to  be  done  after  loss 91 

A  authorised  to  write  insurance  may  waive  conditions  of  policy 94 

Notice  to  soliciting  A  after  Issue  of  policy  Is  not  notice  to  company....     94 

Fraternal  society  is  not   liable  in  damages   for  misconduct  of  director 

in  line  of  duty 279 

Knowledge  of  A  of  change  in  title  Is  not  waiver  of  forfeiture,  where  no 

duty  devolved  upon  such  A  to  take  any  action 99 

Interpretation  of  A  of  policy  provision  is  binding  on  company 109 

Statement  of  A  that   policy   insured    against   certain   losses,   which,   on 

the  contrary,  were  excepted  Is  not  a  waiver  of  the  exception 99 

Agency  may  be  created  by  conduct 108 

Where   company    accepts   application.    It    makes   person    who   procured 

it  A  in  soliciting  and  receiving  it 109 

Parol  waiver  of  A  is  not  binding  where  policy  states  that   provisions 

can  only  be  waived  by  written  agreement 184 

Provision   of   A    contract    for    forfeiture    of    renewal    commissions    if   A 

placed   business  with   other  companies   Is  binding 184 

Annotation:      Effect   of   legislation   limiting   cost   of   new   Insurance   on 

existing    contracts    with    agents 187 

Agency  contract  made  at  time  policy  Issued,    held   not  an  attempt  to 

evade   anti-rebate   law 196 

Declarations   of  A,   after  death    of   insured,    of   facts   happening   when 

policy  issued  are  Incompetent 286 

misstatements  of  facts,  which.  If  known,  would  have  stopped  Issue  of 

policy,   are  cause   for  forfeiture 807 

Surden  of  proof  Is  on  company  to  show  that  persota  upon  whom  process 

was  served  was  not  Its  A 817 
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Testimony  of  secretary  thut  association  had  no  A  in  State,  is  insuffi- 
cient to  rebut  presumption  raised  by  sheriff's  return S17 

Waiver  by  general  A  binds  company,  although  policy  stipulates  that  no 

agent   can  waive   its  provisions 81» 

Company   can  not  be  held   liable   for  slanderous  statements  of  A   not 

made  in  course  of  employment *. S8S 

Bond  of  A  guaranteeing  payment  of  advances  "for  the  purpose  of  en- 
larging his  business  or  otherwise,"   construed 848 

Bond  of  A  covering  future  agreements  had  reference  to  future  ap- 
pointments       849 

Sufficiency  of  written  notice  of  termination  of  A  contract 868 

Renewal  commissions  held  to  have  terminated  with  contract 852 

Powers  of  officers  of  mutual  fire  company  are  more  limited  than  those 

of    stock    companies 85> 

Officers  of  mutual  fire  company  can  not  waive  by-laws  relating  to  sub- 
stance of  contract 86> 

Answer  setting  up  false  statements  "signed  by  this  plaintiff,  its  officer 
or  agent,  one  Robert  H.  Gill,"  who  was  the  duly  authorized  agent  of 
said  plaintiff,  sufficiently  alleges  the  misrepresentations  as  the  act 
of  the  plaintiff 868 

Fraud  of  A  as  to  material  matters  is  cause  of  rescission 864 

Representations  as  to  future  commissions  are  opinions 864 

Agreement  of  company,  as  part  consideration  of  second  contract,  that 
A  should  have  renewal  commissions  under  original  contract,  waives 
forfeiture  of  such  commissions  upon  termination  of  original  contract  869 

One  who  presented  contract  to  be  signed  held  to  have  been  A 87<^ 

Liability  of  general  A  for  commissions,  where  claim  for  such  grew  out 

of  contract  between  two  local  agents 878 

Reinsurance  is  not  breach  of  A  contract,  where  such  contract  does  not 

stipulate  time  for  which  it  is  to  continue 375 

Agency  contract  is  presumed  to  be  at  will  unless  otherwise  stated....   875 

Termination  of  business  is  not  breach  of  A  contract 876 

Evidence  considered  and   held  insufficient   to  show   that  broker  was  A 

of    company 88<> 

letter    written    before    consumatlon    of    A    contract,    explaining    terms, 

could   not   be   treated   as  supplemental   contract 884 

Company  could  show,  in  mitigation  of  damages  for  breach  of  A  con- 
tract, that  by  proper  diligence  the  agent  could  have  obtained 
other    remunerative    employment 884 

Expense  account  is  admissible  to  show  good  faith  of  company  In  termi- 
nating  A   contract 885 

Right  of  company  to  terminate   A.   under  terms  of  contract,   held   for 

the   Jury 885 

Testimony  showing  that  A  had  arrangements  by  which  he  would  re- 
ceive other  remuneration  is  admissible  in  action  for  breach  of 
agency    contract 886 

Annotation:      Assignability   of   Insurance   agent's   right   to   commissions 

on    renewal    premiums 889 

Where  no  objection  was  made  to  A  bond  it  was  treated  as  satisfactory 

and    was    enforceable 89& 

Giving  credit  for  premium  is  breach  of  A  bond  guaranteeing  perform- 
ance of  "all  the  duties  of  such  agent" Z90 

Statements    of    insured's    husband    three    years    before    issue    of    policy 

Is  not  notice  to  company 115 

Agent  authorized  to  procure  insurance  has  no  authority  to  cancel  It....   116 

Broker  authorized  to  procure  insurance  has  no  authority  to  cancel  it....   116 

Letters  of  A  to  company  are  admissible  to  prove  waiver 20(^ 

Agents,  with  authority  to  receive  and  forward  assessments,  may  waive 

forfeiture   for   non-payment 281 

Power  of  attorneys  of  Lloyd's  Association  to  conduct  business  does  not 
give  them  power  to  bind  principals  to  provisions  of  policy  stipu- 
lating that  no  suit  shall  be  brought  against  more  than  one  under- 
writer at  any  one  time  in  any  court  other  than  court  of  original 
jurisdiction    40i 

ALIENA'nON. 

[See    Conveyance;    Policy;    Risk;    Sale.] 

ALTERA'nONS. 

[See  Policy;   Repairs;    Risk.] 
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ABfBIQUITT. 

[See  Contract;   Policy.] 

Where  policy  1b  ambiguous,   that   construction   will   be  adopted   which 

Is  most  favorable  to  Insured 4,  16,  26,  80,  68.  74,  79. 

162.  157,   207.   848,  811,   842 

Where  terms  of  policy  are  junamblffuous,  they  will  be  construed  In  their 

ordinary   sense 4.    69.     99 

Where  languaflre  of  contract  is  plain  and  unamblffuous,  it  must  be  en- 
forced  as   written 26.    92.    294.  898 

A  in  constitution  of  mutual  benefit  association  Is  construed  most  fa- 

orably  to  beneficiary 821 

Policies  are  contracts,  by  the  terms  of  which  both  parties  are  bound. 

when  unambiguoua ; 99 

Parol  evidence     is  admissible  to  explain  A 880 

ANNOTATIONS  TO  CASES. 

[See   Leading  Articles.] 

Effect  of  bankruptcy  or  Insolvency  proceedings,  or  assignment  for  bene- 
fit of  creditors,  on  fire  Insurance 8 

Arbitration  as  condition  precedent  to  action  on  insurance  policy 8 

What  books  and  inventories  must  be  kept  In  a  safe  to  comply  with 

requirements  of  the  iron-safe  clause 8 

Liability   of   Insurance  company   in   case   of   intentional   destruction   of 

property   by  insured 88 

Rights  of  creditors  to  reach  option  of  insured  to  receive  cash  surrender 
value  of  policy;  and  their  right  to  reach  policies  having  a  cash 
surrender  value 161 

Insurance  of  life  of  ofllcer  of  corporation  for  benefit  of  the  corporation  161 

Parol   evidence   rule   as  to  varying  or  contradicting  written   contracts, 

as  affected  by  the  doctrine  of  waiver  or  estoppel 161 

Effect  of  stipulation  in  application  or  policy  that  It  shall  not  become 

binding  unless  delivered  to  assured  while  in  good  health 166 

What    constitutes    a    consultation    with    or   attendance    by    a   physician 

within  meaning  of  an  application  for  life  insurance 182 

Unsuccessful  attempt  to  collect  premium  as  waiver  of  forfeiture 182 

Effect  of  honest  mistake  In  answer  as  to  health  of  insured,  warranted 

by  him  to  be  true 206 

Designation  as  beneficiary,  in  policy  or  certificate,  of  one  without  insur- 
able interest,  as  affected  by  considerations  of  public  policy 234 

Effect   of   breach    of   policy   of   insurance   by   mortgagor   on   rights   of 

mortgagee 86 

Insurance  on  bawdy  house  or  furniture  therein 86 

Effect  of  appointment  of  receiver  for  insured  on  fire  insurance 96 

Custom  to  pay  certain  classes  of  losses  as  affecting  liability  of  the  com- 
pany for  such  a  loss  not  covered  by  the  policy 96 

Misrepresentation  as  to  dimensions  of  insured  building 110 

Vendee  under  executory   contract  as  owner,   where  vendor  holds   legal 

title 110 

Liability  of  company  for  property  destroyed  by  mob  or  during  riot....  110 

Liability  of  company  for  value  of  party  wall 110 

Effect  of  company's  election  to  rebuild,   repair,  or  replace  the  Insured 

property  after  loss 110 

What  must   be  attached  to  satisfy  requirement   that   "Application"   be 

attached  to  policy 188 

Acceptance  of  premiums  as  waiver  of  provision  of  policy  as  to  form 

of    receipt    therefor 188 

Effect  of  legislation  limiting  cost  of  new  insurance  on  existing  contracts 

with    agents 187 

Insurable  interest  of  adult  child  in  life  of  parent 187 

Right  of  insurance  company  in  making  payment  of  proceeds  of  life 
policy,  to  rely  on  clause  giving  company  option  as  to  payee,  and 
making  receipt  conclusive  evidence  of  payment  to  proper  person...   199 

Scope  and   effect  of  provisions  in  policies  of  insurance  forbidding  use 

of  intoxicating  liquor 889 

Effect   of   words   "sane  or   insane"    or  other  words  relating   to   mental 

condition,   in  suicide  clause  In  life  insurance  policy 808 

Validity  of  provision  of  accident  or  health  policy  requiring  notice  of 

accident   or  sickness  within  specified   time 808 

When  strict  compliance  with  requirements  as  to  time  of  notice  In  ac- 
cident or  health   policy  Is  excused 816 

Right  of  life  or  accident  company  to  subrogation 816 
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Rupture   of   blood   vessel   as   an   accident   within   meaning   of   accident 

policy    S20 

What  reference  in  policy  to  application  will  make  it  a  part  of  policy...   321 
Failure  to  attach   copy  of  application  to  policy  as  affectinff  the  rl^ht 
of   the    company    to    rely    on    representations   or    warranties    Incor- 
porated in  the  policy  itself S21 

Effect  of  custom  to  give  insured  notice  of  maturity  of  premium  where 

Insured  Is  not  otherwise  entitled  to  notice SS3 

Rule  as  to  first  and  last  days  in  computation  of  time 8S7 

Construction  of  policy  or  contract  insuring  against  loss  of  rents 35S 

When  is  Insured  charged  with  knowledge  of  accident,  so  as  to  require 
him  to  give  notice  thereof,   as  provided  by  a  policy  indemnifying 

against   liability  for  personal   Injuries  to  others S5S 

Assignability    of    insurance    agent's    right    to    commissions    on    renewal 

premiums    889 

Right  to  return  of  premiums  on  adjudication  of  insolvency  of  company  894 

ANNITAL    REPORT. 

Where  loans  were  transferred  for  purpose  of  annual  rei>ort.  a  verifica- 
tion of  such  report  stating  that  there  were  no  loans  was  not  per- 
jury      •. 844 

Transfer  of  loans  to  bankers  for  purpose  of  omitting  such  loans  In  A 

was    not    forgery 845.  866 

On  question  of  perjury,  false  statement  in  A  that  there  were  no  loans 

was  material,  though  the  security  for  the  loans  was  good 864 

Temporary  transfer  of  loans,  for  purpose  of  A.  held  not  to  constitute  a 

sale  thereof,  although  colorably  so 866 

Statements  under  oath  in  A  that  there  were  no  loans,  where  such 
loans  had  been  temporarily  transferred,  held  sufTlclent  to  submit 
to  Jury  on  question  of  perjury S<5 

ANNLTTIBS. 

[See  Certificate.] 

Default    in   payment   of   installment   does   not   constitute   a   repudiation 

of  contract  and  entitle  insured  to  sue  for  all  future  installments...   216 

Action  for  all  future   A  only  lies  when  there  Is  such  a  breach  as  to 

amount   to   abandonment   of   contract 216 

ANTI-COMPACT    LAW, 

[See  Compact;   Rate   Associations:   Statutes.] 

APPUCATION. 

[See  Agent;  Forfeiture;  Representations;  Value  and  Valuation;  Warranty.] 

Where  agent  of  company  prepared  A.  the  A  was  act  of  company  and 
insured  was  not  bound  thereby  unless  he  had  knowledge  of  the 
questions  and  answers 6 

Whether  or  not   insured   had   knowledge  of  questions   and   answers   in 

A  prepared  by  company's  agent  was  a  question  for  the  Jury 6 

Answer  as  to  dimensions  of  property  is  a  representation IS 

Where  applicant's  statement  as  to  dimensions  of  building  was  not 
true,  to  avoid  liability  on  the  ground  of  misrepresentation,  the  com- 
pany must  state  facts  In  Its  answer  showing  such  misrepresenta- 
tion to  have  been  material 15 

Where  statements  In  A  are  made  warranties,  such  statements  must  b« 

literally  or  substantially  true IS 

Although  warranty  of  value  of  property  need  only  be  substantially 
true,  such  rule  is  not  satisfied  where  property  valued  at  $1,500  Is 
only  worth   $200 15 

Even  though  statement  as  to  value  is  only  an  estimate,  such  estimate 

must  be  with  a  reasonable  degree  of  accuracy 15 

It  appearing  that  statements  In  A  were  made  warranties,  a  para- 
graph of  answer,  stating  that  plalntifT  falsely  stated  and  repre- 
sented value  of  property,  will  be  taken  as  defense  of  false  war- 
ranty       15 

Statement  In  A  that  insured's  title  was  a  99-year  lease  estops  company 
to  claim  breach  of  policy  provision,  stating  that  the  title  of  in- 
sured was  in  fee  simple 15 

A  copy  of  A.  describing  the  property,  by  reference,  as  "same  as  body  of 
policy".  Is  not  a  correct  copy 87 
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There  was  no  breach  of  warranty,  where  insured  stated  that  risk  on 
his  property  had  not  been  previously  rejected,  where  such  risk 
had  been  refused  because  outside  of  agent's  territory 40 

Where  Insured's  copy  of  A  was  lost  and  company  refused  to  produce 
the  orlgrinal  A,  parol  evidence  was  admissible  to  prove  contents 
of  lost  A 51 

Under  Code  Iowa,  Sec.  1741.  providing  that  misrepresentation  is  not 
available  as  a  defense  unless  copy  of  A  Is  attached  to  policy,  a 
misrepresentation  could  not  be  proved  where  A  was  oral 62 

To  be  available  as  a  defense,  false  representations  in  A  must  be  pleaded     52 

"Proposal  for  insurance"  and  "memorandum  for  solicitor  to  sign"  were 
not  part  of  A  within  meaning  of  Rev.  I^ws  Mass..  C.  118.  Sec. 
78,  requiring  copy  of  A  to  be  attached  to  policy 122 

Breach    of   warranty   as    to   previous   medical    attendance    Is   cause    for 

forfeiture    122.    14«.  161 

"Sound    health."    construed 12S,  283 

Breach  of  warranty  is  cause  for  forfeiture,  whether  applicant  knew  it 

to  be  untrue  or  not 126 

Instruction  that  misrepresentation  in  A  will  not  bar  recovery  unless  wil- 
fully false  or  fraudulently  made,  is  In  language  of  statute  and 
correct    In    Virginia 126 

Burden  of  proof  is  on  company   to   establish   materiality   of   misrepre- 

sentations   In   A 128.  156 

Instruction  as  to  misrepresentations  in  A  held  to  have  been  correctly 

submitted    127 

Where  applicant  stated   that   he   had   had   fits,    whether   he   was  guilty 

of  fraud  In  not  disclosing  precise  kind  of  fits  was  for  Jury 180 

Declarations   to   physician,    not   speciflcally   made   part   of   contract    nor 

referred  to  by  policy,  are  not  basis  of  contract 186 

Allegation  of  fraud  in  obtaining  policy  does  not  raise  question  of  breach 

of  warranty 142 

Mere  representations  or  false  statements  in  A  will  not  sustain  plea  of 

fraud     142 

Five  weeks'   Illness  with   hemorrhagic  pancreatitus.  during  which   time 

applicant  was  not  expected  to  live,  Is  a  "serious  illness" 148 

Misstatement   In   A   as   to   previous   history   is  material    to   risk   within 

meaning  of  Pa.  P.   L.  134,  and  avoids  policy 148 

"Addicted",  as  applied  to  use  of  Intoxicants,   means   habitual  and   not 

an    occasional    use 149 

"Diseases,   injuries  and  affections"   refer  only  to  those  that  effect   the 

general  health 140 

"Suffered  abortions"  comprehends  more  than  one  abortion,  and  answer 

"No"  was  not  false  where  insured  suffered  only  one 164 

The  fact  that  company  would  have  declined  risk  had  It  known  of  mis- 
representation is  conclusive  of  Its  materiality 154 

Annotation:  Effect  of  stipulation  In  A  or  policy  that  It  shall  not  be- 
come binding  unless  delivered  to  assured  while  in  good  health 156 

Burden  Is  on  company  to  establish  falsity  of  answers  in  A 157,   260 

Statement  In  medical  examination  as  to  physical  condition  is  a  war- 
ranty of  opinion  only 157 

"Insanity  or  other  hereditary  disease,"  construed 167 

Where  applicant  stated  that  he  had  an  attack  of  insomnia  and  nerv- 
ousness, company  was  charged  with  notice  of  reasonable  conse- 
quences of  such  attack 164 

Whether  applicant  gave  sufficient  details  of  nature  of  Illness  was  for 

Jury     166 

"Occasional    drink."    construed 166,  187 

"To   excess."    construed 166 

Misrepresentation  as   to   health   Is   cause   for   forfeiture,    Irrespective   of 

materiality  under  Rev.  St.  N.  C.  1906,  Sec  4808 167 

Answers  to  questions  framed  by  company  will  be  construed  most  fa- 
vorably to  Insured 169 

Under  the  evidence,  whether  examiner  wrote  down  wrong  answer  was 

for    Jury 172 

Statement  in  A  that  answers  in  previous  A  "still  held  good  and  are 
valid  in  regard  to  this  examination"  Is  a  reiteration  of  truth  of 
answers  made  In  first  A 178 

Statements  in  second  A  that  answers  In  first  A  still  held  good  does  not 

include  events  occurring  between  the  two  A 178 

Annotation:     What   constitutes   a   consultation  with   or  attendance   by 

a  physician  within  the  meaning  of  an  A  for  life  insurance 182 

Inconsistent  answers  as  to  use  of  intoxicants,  company  could  not  avoid 

policy    for 220 
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Where  truth  of  answers  are  made  condition  precedent  to  completion  of 
contract,  an  untruthful  answer  avoids  policy  although  the  fact  was 

immaterial    221 

Call  mado  by  physician  at  request  of  insured's  husband  is  a  consulta- 
tion       221 

Truth  or  falsity  of  answers  In  A  is  a  question  of  fact 221 

Truth  or  falsity  of  answers  in  A  is  a  question  of  law  where  facts  are 

not  controverted 221 

Approval  of  A  is  condition  precedent  to  completion  of  contract  under 

by-laws  so   providicg 229 

Burden  is  on  company  to  show  that  answer  was  made  by  applicant  as 

written   in   A 234 

Statements   as   to   health    In   A   for   certificate   in   fraternal   society  are 

warranties 236 

Statements  as  to  insanity  are  only  opinions 243 

Subsequent  confirmation  of  statements  in  A  did  not  warrant  truth   of 

matters  occurring  after  date  of  A 2&0 

Representations  and  warranties  distinguished 260,  192 

Interrogatories  and   answers  must   be  construed  together 260 

Statements  as  to  previous  illness  are  warranties  of  opinion  only 261 

Statements  as  to  present  condition  of  health  are  warranties 261 

Whether  or  not  applicant  had  knowledge  of  falsity  of  statements  as  to 

condition  of  health  was  for  Jury 261 

Unless  A  Is  attached  to  policy  as  provided  by  Ky.  St.  1909,  Sec.  679, 
company  can  not  defend  on  ground  of  breach  of  warranty,  al- 
though applicant  had  waived  such  statute 262 

A  is  part  of  contract 274 

"Serious  illness"  construed / 275 

Answers  of  applicant  to  medical  examiner,  where  made  basis  of  con- 
tract,  are   warranties 275 

"Spitting  or  coughing  of  blood",  construed 275 

Company  is  liable  where  agent  writes  untrue  answers  in  A 276 

It  is  duty  of  company  to  write  policy  so  as  to  conform  to  A 97 

Where  A  stipulates  that  It  is  basis  of  contract,  the  acceptance  of  pre- 
mium and  Issuance  of  policy  completes  a  contract  on  such  basis. . .     97 
Annotation:     Misrepresentation  as  to  dimlnsions  of  Insured  building....   110 
Annotation:     What   must   be   attached   In   order   to   satisfy   requirement 

that   "Application"    be  attached   to  policy 188 

Where  company  Issued  policy  without  written  proposal,  it  was  estopped 
to  afterwards  say  that   in  consequence  of  want   of  proposal   there 

was  no  contract 183 

Fraudulent   representations    in   A   as   to    health    is   cause    for   dismissal 

of  action 192 

Original  A  becomes  part  of  contract  with  reinsurer,  where  policy  issued 

by  reinsurer  states  that  it  is  based  on  such  A 198 

Misstatement  In  A  as  to  age  and  health  is  cause  for  forfeiture 198 

False  statement  as  to  weekly  income  does  not  preclude  recovery  for 
loss  of  hand,   where  policy  provided  specific  amount   for  such   loss 

and   indemnity   for   less  severe   injury 285 

Representations  in  A  are  considered  warranties  where  made  a  part  of 

contract    292 

A  is  not  made  part  of  policy,  by  statement  In  policy  that  it  is  issued 

in  consideration  of   A 292,  29S 

Whether   A    is    part    of   policy    is    determined    only    from    language    of 

policy    292 

Statements  In  A.  which  is  not  part  of  policy,  are  representation,  which, 

if  false  and   material,   avoid   policy 292 

Materiality  of  representations,  when  question  of  law 292 

Statement  as  to  age.  where  A  Is  not  part  of  policy.  Is  representation...  298 

Materiality  of  misrepresentation  as  to  age  is  for  Jury 298 

Failure  to  fill  blanks  can  not  be  said  to  be  a  breach  of  warranty 804 

Falsity  of  statements  as  to  income  held  for  Jury 818 

Failure   to   fill    blanks   can    not    be    taken    either   as   an    afllrmatlon    or 

negation 814 

Annotation:      What   reference   in   policy   to   A   will   make   It  a  part  of 

policy    821 

Annotation:  Failure  to  attach  a  copy  of  application  to  policy  as  affect- 
ing the  right  of  the  company  to  rely  on  representations  or  war- 
ranties incorporated   in  the   policy   itself ^...  821 

There  is  an  implied  warranty  In  all  insurance  contracts  that  representa- 
tions material  to  risk  are  truthful 868 

Statement  in  A  for  renewal  of  bond  that  accounts  had  been  examined 
and  found  correct  was  not  a  guarantee  of  the  correctness  of  the 
accounts     867 
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Facts  warranted  to  be  tf ue  are  material S87 

Where  vtatements  In  A  for  fidelity  bond  are  made  part  of  contract,  they 

are  warranties  and  their  falsity  avoids  recover 891 

Company  Is  estopped  to  set  up  misrepresentations  In   A   where   It   had 

knowledge    of    the    facts 199 

Answers  inserted  by  agent   after  signature  of  applicant   are   not   war> 

rantles    201 

"I     •  •     have   no   Injury   or   disease     •  •      ;    am    now    In   good    health" 

Is  not  a  warranty  against  past  Injuries  or  diseases 201 

What  Inquiry  as  to  occupation  Is  sufHclont 280 

APPRAISEMENT. 

[See  Arbitration  and   Award.] 

An  Instruction,  that  If  adjuster  did  not  tiT  In  good  faith  to  agree 
with  Insured  as  to  amount  of  loss,  but  took  position  that  amoimt 
ho  offered  was  full  loss  and  that  he  would  pay  no  more,  then  there 
was   no   disagreement,   and   the   company   had   waived    Its   right   to 

submit  loss  to  appraisers,  was  erroneous 26 

Efforts  of  adjuster  to   ascertain   amount   of   loss  and   a  proposition   to 

settle  for  certain  amount  was  not  a  waiver  of  provision  for  A 26 

Where  value  of  insured  property  was  uncertain,  and  quantity  destroyed 
was  In  dispute,  a  case  was  presented  for  A.  under  clause  providing 

for  A  in  event  of  disagreement  as  to  amount  of  loss 26 

''Disinterested   appraiser",    construed 44 

Where  appraisers  fall  to  agrf^c  upon  umpire  within  reasonable  time. 
Insured  may  sue,  even  though  A  has  not  been  abandoned  by  com> 

pany    64 

Insured  can  not  recover  an  amount  greater  than  that  named  in  A....  84 
If  A  is  void,  insured  may  plead  invalidity  in  reply,  but  if  only  voidable. 

he  should  unite  cause  of  action  in  petition  to  have  same  set  aside..     84 

Arbitration  and  award  distinguished   from  A 84,     85 

Under  an  A,  appraisers  may  refuse  to  hear  evidence 84 

Evidence  considered  and  held  that  appraiser  was  partial 95 

Proceedings  of  appraisers  must  be  impartial 96 

Board  of  appraisers  is  a  quasi  court  and  must  be  disinterested 96 

Finding  of  amount  of  loss  does  not  satisfy  requirement  that  appraisers 

find   "sound  value"   of  property 96 

Failure  to  make  A  because  appraisers  could  not  agree  upon  an  umpire 

is  no  defense  to  action  on  policy 116 

APPROXI»L%TB    CAtSE. 

[See   Earthquake;   Proximate   Cause.] 

ARBITRATION  AND  AWARD. 

[See    Condition'  Precedent;    Policy.] 

Annotation:  A  as  condition  precedent  to  action  on  Insurance  i>oIicy..  8 
Policy   provision  for  A   is  not   to  be   construed  to  authorize   referees  to 

pass  upon   Insured's   title,    but   Is   limited    to   an   estimation  of  the 

amount  of  damage 15 

Policy  provision  for  A  as  a  condition  precedent  Is  valid,  and  does  not 

deprive    courts    of    Jurisdiction 85 

Award  is  presumed  to  be  valid 61 

Burden  of  proof  is  on  person  impeaching  an  award  to  show  that  it  is 

invalid    61 

Arbitrators  are  not  agents  of  parties  who  appointed  them 64 

A  is  condition  precedent  to   right   to  sue  under  policy  so  stipulating, 

where   company   demands   it 72 

A  "as  to  amount  payable  on  account  of  any  valid  claim",  construed....  2S2 

A  is  waived  where  company  falls  to  take  the  Initiative  step 74 

Appraisement  distinguished  from  A 84.  86 

Where  effort  to  obtain  A  is  not  a  condition  precedent 118 

AR80N. 

[Sea   Criminal   Law;    Statutes.] 

Annotation:      Liability    of   Insurance    company    in    case    of   intentional 

destruction  of  property  by  insured 88 

Existence  of  conspiracy  to  bum  Is  an  Increase  of  risk  avoiding  the 
policy   19 

Whether  a  single  attempt  of  an  unknown  person  to  burn  property  is 

an  increase  of  risk  is  a  question  for  the  Jury 14 
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ARTICLES    OF    INCORPORA'pON. 

[See   Charter;    Contract:    By-Laws.] 

ASSESSMENTS. 

[See    Fraternal    Benefit    Orders;    Mutual    Company.] 

Ky.  St.  1908,  Sec  712,  giving  co-operative  company  lien  on  insured 
property  for  A,  operates  against  subsequent  purchaser  without 
notice    It 

Ky.    St.    1903,    Sec    712,    giving   co-operative   company    lien   on    insured 

property  for  A.  does  not  provide  for  lien  for  membership  dues It 

N.  Y.  Laws  1898,  p.  1506.  C.  654  (Ins.  Laws.  Sec.  278)  requiring  co- 
operative companies  to  have  $1,000,000  insured  property  for  each 
new  county,  excuses  members  in  such  new  counties  from  payment 
of  A  unless   law  is  complied  with It 

Where  town  or  county  co-operative  company  insures  risks  of  another 
company,  such  other  company  becomes  a  member  of  the  Indemnify- 
ing company  and  Is  liable  for  A  as  provided  by  N.  Y.  Laws  1897,  p. 
12,   C.   19    (Ins.    Laws.   Sec    268) 22 

N.  Y.  Laws  1892,  p.  2032.  C.  690  (Ins.  Laws.  Sec.  268)  authorising  di- 
rectors of  a  county  co-operative  company  to  borrow  money,  to 
make  estimates  of  expenses  for  current  year,  and  to  supply  any 
"deflclency  in   the  preceding  year",   construed it 

Although  directors  were  restricted  In  levying  A  to  members  owning 
property  Insured  at  time  of  A,  receiver  appointed  for  company 
could  make  A  upon  those  who  were  members  when  he  was  ap- 
pointed          it 

Provision  of  N.  Y.  Ins.  Law,  Sec  267  (Laws  N.  Y.  1892.  p.  2032,  C.  690) 
that  applicant  must  give  his  undertaking  to  pay  his  pro  rata  share 
of  losses,  may  be  waived  without  losing  right  to  enforce  obligation    "23 

Acceptance  of  policy  In  mutual  company  makes  Insured  a  member 
thereof,  and  he  Is  concluded  by  proceedings  dissolving  the  com- 
pany and   fixing   liability   of  members 86 

Judgment    of    foreign    court    as    to    amount    and    necessity    of    A    does 

not  adjudicate  the  question  of  the  liability  of  a  policyholder 70 

Custom  of  receiving  A  after  due  date  estops  company  to  assert  a  for- 
feiture         208 

Burden  Is  on  society  to  prove  validity  of  A 212 

Where  excessive  A  Is  made,  member  need  not  tender  legal  A,  but  may 

refuse   to  acknowledge   liability   on  the   Illegal    A 212 

Report    of    society    to    Insurance    department    is    evidence    of    financial 

condition  of  society  and   necessity  of  A 212 

Where  society  had  funds  in  excess  of  reserve  and  safety  fund  an  A  was 

unnecessary    and     invalid 212 

Promise  to  pay  A  will  not  be  Implied  where  such  obligation  Is  not  pro- 
vided for  by  contract  or  Imposed  by  charter 218 

Where  member  promised  to  pay  A.  he  Is  only  liable  for  those  made  be- 
fore   certificate    was    forfeited 218 

Counter-claim  alleging  that  It  was  duty  of  company  to  apply  money 
owing  Insured  for  services  to  payment  of  A  should  allege  facts 
from  which  such  duty  arose 214 

It  Is  not  duty  of  association  to  pay  A  out  of  money  due  member  for 

services,   unless  It  Is  directed   to  do  so 214 

Burden   Is  on  association   to  show   that   advance   A    has   been  used   for 

benefit    of    member 217 

"Shall   not   be  entitled   to   benefits   until   six   months   after   payment   of 

arrearages,"     construed 228 

Admission  In  stipulation  of  facts  that  a  certain  A  had  been  paid  estops 

company  to  afterwards  deny  such  payment '. 225 

By-law,    stipulating  that   mailing   of   society's   official    organ   would    be 

sufficient  notice  of  A,   Is  void  for  unreasonableness 22S 

Where  bank  was  society's  collector,  statement  of  member,  who  was 
a  depositor  In  the  bank,  that  should  he  forget  to  pay  A,  the 
cashier  should  pay  for  him  out  of  his  account.  Is  not  payment....   226 

Annotation:  Necessity  of  affirmative  action  In  order  to  terminate 
rights  of  member  In  mutual  benefit  society  for  non-payment  of 
dues    284 

Right  of  assessment  company  to  levy  A  Is  strictly  construed 286 

Company   can   not    treat   death    fund    as   exhausted    and    levy   A    where 

payment  of  old-line  policies  was  made  out  of  such  fund 287 

Custom  of  local  lodge  to  advance  A,  when  not  waiver  of  forfeiture  for 

non-payment    ^'•^ 

Non-payment    of   A    is   cause    for   forfeiture 246,  248,  267 
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Acceptance  of  A  by  local  officer  waives  forfeiture  reirardleu  of  man- 
ner provided  for  relnitatement 248 

Acceptance  of  overdue  A  at  time  when  insured  was  ill  or  dead  is  not 

a  waiver  of  forfeiture  unless  done   with   knowledge 246.  249 

Failure  to  pay  increased  A  is  cause  for  forfeiture 249 

Refusal  of  A  waives  right  to  demand  tender  of  future  A 252 

Under  the  evidence,  the  question  of  whether  A  were  paid  was  for  Jury  254 

Illness  of  insured  is  no  excuse  for  refusal  to  receive  his  dues 254 

Failure    to    return    A    is    not    a   waiver    of    breach    of    contract,    where 

there    was    no    demand    for    such    return 269 

Waiver  of  forfeiture  for  non-payment  of  A  does  not  waive   forfeiture 

for  non-payment  of  dues 269 

Where  member  mailed  A  but  they  were  not  received  because  of  absence 

of  financier,  the  society  was  estopped 27S 

Beneficiary  can  not  recover  A  paid  by  him,  where  certificate  pro- 
vides   that    beneficiary    may    be    changed 274 

Table  of  rates  of  A  can  not  be  modified  so  as  to   require   member  to 

pay  more  than  maximum  as  fixed  at  time  he  became  a  member....   191 
Members  of  insolvent   assessment   company  are  not   liable  for  A  after 

dissolution     862 

Liability  of  solvent  members  of  insolvent  mutual  company  to  A 354 

Burden   Is  on  company   to  show   necessity   of   A 279 

ASSESSMENT    COMPANY. 

[See    Fraternal    Benefit    Orders;    Mutual    Company.] 

Ky.  St.  1903.  Sec.  712.  giving  A  lien  on  Insured  property  for  assess- 
ments, operates  against  subsequent  purchaser  without  notice 12 

Ky.  St.  1903,  Sec.  712,  giving  A  lien  on  insured  property  for  assess- 
ments, does  not  provide  a  lien  for  membership  dues 12 

Complaint  by  A  for  pro  rata  of  Indebtedness  of  company  must  allege 
that  such  pro  rata  is  based  upon  calls  or  assessments,  and  set  up 
the  facts  showing  the  same  to  have  been  legally  made 12 

Policyholder  in  A  was  not  relieved  of  liability  because  agent  signed 
application  containing  promise  to  pay  his  pro  rata  liability,  where 
policy,  with  by-laws  attached,  showed  that  it  was  an  A 23 

Provision  of  N.  Y.  Ins.  Laws,  Sec.  267  (Laws  N.  Y.  1892.  p.  2082,  C. 
690)  that  applicant  must  give  his  undertaking  to  pay  his  pro  rata 
share  of  losses,  may  be  waived  without  losing  right  to  enforce  the 
obligation    23 

Iowa  non-rorfeltui:e  law  (Rev.  St.  Iowa  1899,  Sec.  7897)  does  not  apply 

to    A 213 

What    acts   constitute   company   an   A   under   Rev.    St.    Iowa   1899,    Sec 

7901      213 

Officers  of  A,  without  capital  stock,   could  not  sell  any  Interest  in  the 

company    220 

Mutual    A,   under  Pa.    Acts   1876,    Sec.    87,    have   no   authority    to    issue 

endowment    policies. 186 

Right  of  A  to  levy  assessments  is  strictly  construed 236 

Where    A    issued    both    assessment    and    old-line   policies,    the    funds   of 

the  two  classes  should   not  be  commingled 286 

Non-forfeiture  law  of  Missouri  does  not  apply  to  A.  as  they  are 
exempt  from  general  Insurance  laws  by  Sec.  7910,  Rev.  St.  Mo. 
1899     266 

Members  of  A  are  presumed  to  know  laws  and  rules 266 

Company  authorized  to  do  business  on  assessment  plan  can  not  transact 

business    on    any    other    plan 266 

Fund  collected  for  payment  of  a  claim,  when  given  over  to  rein- 
surer, will  be  treated  as  trust  fund  for  payment  of  such  claim....   268 

Waiver  of  forfeiture   for  non-payment   of  assessments  does   not   waive 

forfeiture  for  non-payment  of  dues 269 

Judgment    granting    dissolution    of    A    can    not    be    objected    to    after 

time  of  appeal  from  such  Judgment  has  expired 862 

Mutual  companies  and  A  distinguished 862 

Members  of  insolvent  A  are  not  liable  to  assessment  after  dissolu- 
tion  to   pay    liabilities 852 

It  was  proper  to  order  return  of  assessments  to  members  of  insolvent 

A,  where  such  assessments  were  Improperly  made 862 

Policyholders    of   A    are    entitled    to    return    of    unearned    assessments 

upon    dissolution 852 

ASSETS. 

[^e  Bankruptcy;   Insolvency.] 

1009-87 
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A8SIONMBNT. 

[See  Gift;  Policy.] 

Annotation:      Effect    of    bankruptcy,    or    Insolvency    proceedlnira.    or    A 

for  benefit  of  creditors,  on  fire  Insurance 8 

Althouffta  by-laws  required  that  entry  of  A  be  made  on  company's 
books,  written  permission  of  Its  secretary  to  make  such  A  would 
estop  company  to  deny  validity  thereof 9 

Where  company  consents  to  A  after  knowledge  of  previous  breach  of 

warranty,  It  Is  estopped  to  set  up  invalidity  of  policy 20 

Where    A    Invalidated    policy    as    to    asslernor.    acceptance    of    premium 

note  from  assignee  estops  company  to  claim  forfeiture  as  to  him..     19 

A  of  all  "money  or  other  property  owned  or  left  by  me"  to  be  effective 
at  asslflrnor's  death,  does  not  pass  proceeds  of  policy  that  had 
been  assigned   to   others 119 

Widow's  statutory  allowance  Is  Inferior  to  right  of  assignee  who  holds 

policy  as  security  for  a  debt 121 

Where   company   recognizes  an   A   as  valid,    no  one  else   could   attack 

Its    form. 121 

Where   A    Is   ambiguous,    on   parol    evidence   to   that   effect.    It   will   be 

treated  as  a  contract  of  security  for  advances 124 

Policy  payable  to  wife  for  her  sole  use   Is   her  separate  property  and 

may  be  pledged  by  her 128 

Vendee    company    Is    entitled    to    statutory    deposits    made    by    vendee 

company   upon    Its   organization 185 

Existence  of  antecedent  debt  was  not  valuable  consideration  for  A  of 

policy 140 

A  to  one  without  Insurable  Interest  Is  Invalid,  unless  to  creditor,   and 

then  H  Is  valid  only  for  amount  of  debt 149 

Assignee   Is   only   necessary   party    to   action    on    policy    renewed    In    Its 

name  and  payable  to  It  and  Its  assigns 162 

Failure  to  show  acquiescence  of  Insured  and  beneficiary  In  exercise  of 
options  would  not  defeat  bill  by  assignee  for  specific  perform- 
ance of  options  which  he  was  entitled  to  demand 153 

Person,   obtaining  Insurance   and   paying  premiums,   may  assign  policy 

to    exclusion    of    beneficiary 158 

Where  daughter  took  out  policy  on  father's  life,  and  either  she  or 
father  paid  premiums,  an  A  by  daughter,  to  which  father  con-r 
sented,  passed  an  absolute  right  to  assignee,  to  same  extent  as  If 
father   had   done   all   of   acts 158 

Transfer   of    policy,    together    with    letter    to    company,    held    to    be    a 

sufficient     A 162 

Policy   payable   to  executors,    etc..    Is   assignable,    where   not   prohibited 

by   policy  or  public   policy 170 

Although  by  stipulation  therein,  policy  Is  to  be  construed  according 
to  laws  of  a  certain  state,  an  A  of  such  policy  would  be  con- 
strued  according  to   laws   of  State   where   made 170 

Because  A  was  Invalid,  the  liability  of  the  company  to   those  entitled 

to  take  In   face  of   A   was  not   affected 170 

Although  A  was  void,  under  the  policy,  because  of  want  of  Insurable 
Interest,  the  assignee  was  entitled  to  recover  premiums  ad- 
vanced     I 170 

A  to  "trustees  to  be  named  In  my  will"  means  the  will  finally  admitted 

to     probate * 174 

A  to  "trustees  to  be  named  In  my  will"  Is  testamentary  In  nature  and 

void  where  not   witnessed   as  required   by  statute  of  wills 174 

A,  by  one  who  held  policy  in  trust  for  himself  and  another,  constitutes 

assignee's  purchasers  without  notice  of  other  person's  claim 170 

Consent   of  wife   to   A,    given   by    letter   to   assignee,    rendered   such    A 

a    nullity 176 

Right  to  surrender  policy  Is  personal  to  Insured  and  can  not  be  exer- 
cised   by   assignee 170 

A  of  benefit  certificate  to  one  without  class  passes  nothing  to  assignee  2S5 

Where  policy   payable   to  wife.    If   living,    otherwise   to   children,    an   A 

of  whole  policy  by  wife  does  not  pass  children's  Interest 188 

Company  Is  not  estopped  to  say  that  assignee  has  no  interest,  although 
It  Issued  to  such  assignee  a  paid-up  policy  In  place  of  the  original 
policy     188 

Where  bankrupt  assigned  15-year  policy  to  daughter  absolutely,  pro- 
vided she  survived  him.  he  still  had  a  contingent  Interest,  which 
he,   as  against  creditors,   could  not  give  away 189,  191 

Wife  of  assignee  Is  entitled  to  proceeds  of  policy  as  against  creditors 

under  Mass.   Rev.   St.    1902,   Ch.   118,   Sec.   73 188,  189 
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A  by  Insured  of  policy  payable  to  children,  if  llvinflr,  otherwise  to 
executors,  is  ineffectual  to  such  children,  as  children  have  a  vested 
interest     191 

Assignee   must   recover,   if  at   all.   in   right   of  assignor S8S 

Judgment  giving  executor  of  assignee  lien  on  proceeds,  can  not  be 
complained  of  on  grounds  that  it  did  not  order  the  surrender  of 
the  policy   when  options  became  available 842 

Statement  of  maker  of  note   that   his   insurance  was  sufficient   to   pay 

all  debts,  did  not  constitute  an  equitable  A  to  indorser 342 

Entry  in  pocket  memorandum  held  insufficient  to  establish  an  A 842 

Assignee  is  entitled   to   reimbursement    for   amount   of  premiums   paid 

by     him 874 

Annotation:     Assignability   of   insurance   agent's   right   to   commissions 

on    renewal    premiums 389 

Fraternal    benefit    certificate   Is    not    assignable    at    law,    but    beneficial 

interests  may  be  enforced   in  equity 282 

A  to  one  not  lawful  beneficiary  under  statute  will  not  be  enforced....   282 

ATTACHMENT. 

[See  Garnishment;   Statutes.] 

ATTORNEY'S     FEES. 

[See   Measure   of   Recovery;    Statutes.) 

Reasonable   A   does   not    mean    a   speculative   or    contingent    fee    based 

upon  uncertainty  of  result 26 

Society  is  not  liable  for  A  where  employment  of  attorney  by   general 

manager  was  not  approved  by  board  of  directors 277 

A    may    be    recovered    as    part    of    damages    where    company's    refusal 

to  pay  was  in  bad  faith « 90 

Texas  act  providing  for  A  as  damages  against  "life  or  health  insur- 
ance companies"  does  not  include  accident  companies 289 

AITOMOBILE   INStRANCE. 

[See  Policy.) 

Provision  in  A  policy  exempting  company  from  loss  from  fire  origi- 
nating  "within"    the   machine,   construed 4 

BAILMENT. 

[See  Warehouseman.) 

BANKRUPTCY. 

[See  Statutes.) 

Annotation:      Effect    of    B    or    insolvency    proceedings,    or    assignment 

for  benefit  of  creditors,  on  fire  insurance 8 

Bankrupt  is  entitled  to  retain  policy  on  payment  to  trustee  the  sur- 
render value  at  time  he  ceased  paying  premiums,  less  amount  of 
loan   for  which   It   had   been   pledged 145 

Under  Code  Ala.  1896,  Sec.  2607,  exempting  Insurance  from  creditors, 
a  trustee  in  B  could  not  seise  surrender  value  under  provisions 
of  U.   S.   Bankruptcy  Act,  U.   S.   Corap.   St.   1901,   p.   3451 172 

Trustee  can  claim  surrender  value  of  policy  as  assets  under  Sees.  1691 
and  1692,  Rev.  Laws  Minn.  1905,  which  exempts  only  insurance 
effected   In   favor  of  another 174 

Where  Insured  failed  to  secure  surrender  value  to  trustee,  as  provided 
by  Bankr.  Act,  Sec.  70a  (Act  July  1,  1898,  C.  641,  30  Stat,  566)  the 
policy   passed   to   trustee 174 

Partly  paid-up  policies,   with   conditions  for  surrender,   etc.,   are  assets 

of  bankrupt's  estate,  to  which   creditors  are  entitled 180 

Mass.   Rev.   Laws  1902.  Ch.   118,   Sec.   78,  exempting  wife's  policy  from 

creditors.  Includes  paid-up  endowment  policy  assigned  to  wife 188 

Where  bankrupt  assigned  15-year  policy  to  daughter  absolutely,  pro- 
vided she  survived  him,  he  still  had  a  contingent  interest,  which 
he,  as  against  creditors,  could  not  give  away 189.  191 

Sufficiency   of   complaint   for   recovery   of   "premiums  paid    in   fraud    of 

creditors"   under  Mass.    Rev.   St.   1902,   Ch.   118,   Sec.    78 190 

Money  paid  by  an  insolvent  for  premiums  on  insurance   for  benefit  of 

third   person   in    "money   paid   In   fraud   of   creditors" 190 

Right  of  trustee  In  B  to  sue  wife  of  bankrupt  to  determine  who  is 
entitled  to  proceeds  of  policy  under  Mass.  Rev.  St.  1902,  Ch.  118. 
Sec.     73 190 
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Insurance  company  is  not  necessary  party  to  action  by  trustee  in  B 
to  determine  amount  of  premiums  paid  by  bankrupt  In  fraud  of 
creditors 190 

Assignment  of  policy  by  Insured,  the  proceeds  of  which  upon  death  of 
the  orlg:lnal  beneflclary  became  his  as  heir  of  such  beneficiary,  was 
void    as    In    fraud    of   creditors 190 

BBNEFICIA9Y. 

[See     Fraternal    Benefit     Orders;     Insurable     Interest.] 

Wife,  who  Is  B,  forfeits  right  to  Insurance  by  obtaining  a  divorce 117 

Provision  of  policy   authorizing  public   sale   of  pledged   policy   without 

notice,  dispenses  with  notice  to  pledgor,  but  not  as  to  the  B 117 

B   is   not   estopped   by   silence    where   she    had    no   personal    knowledge 

of   the   sale   of  a   pledged   policy 117 

B  designated  as  wife  and  by  name,  although  not  the  wife,  is  entitled 
to  the  Insurance,  although  Insured  had  a  lawful  wife  whom  he  had 
deserted      1 17 

Wife  has  no  vested   interest  in  policy  payable  to   her.   but   conditioned 

that  it  shall  have  a  surrender  value  in  which  B  has  no  interest....   118 

Interest  of  wife  in  policy  payable  to  her  is  contingent  upon  her  surviv- 
ing   her    husband 120 

Where  company  accepts  "change  of  designation"  of  B  and  retains  same 

without  objection,   it  is  estopped   to  claim  such   change   invalid....   120 

Provision  of  policy  that  receipt  signed  by  representative,  etc,  will  be 
conclusive  that  face  of  policy  has  been  paid,  does  not  render  re- 
ceipt given  by  executor  of  insured  a  defense  as  against  the  B 120 

Substituted  B  Is  not  an  assignee  within  meaning  of  Code  Iowa.  Sec 
4604,  prohibiting  party  from  testifying  to  transaction  with  deceased 
against   his  assignee 123 

Where  insured  undertook  to  comply  with  laws  of  State  of  reinsurer,  the 
courts  must  adopt  laws  of  that  State  in  construing  policy,  and 
where  change  of  B  was  not  made  in  accord  with  those  laws,  the 
original  B  was  entitled  to  recover 124 

Policy    payable    to   executors,    administrators   or   assigns    is   payable    to 

estate    18S 

A  person  may  be  designated  as  B,  one  without  Insurable  interest,  if  not 

done   in  a  collusive   manner 148,  140 

Creditor,  as  B,  can  only  recover  enough  of  proceeds  to  make  him  whole  148 

Persons  attacking  validity  of  change  of  B  have  burden  of  proof 150 

Annotation:     Insurance  of  life  of  officer  of  corporation  for  the  benefit  of 

the    corporation, 151 

Person,    obtaining   insurance   and    paying   premiums,    may    assign    same 

to  exclusion  of  B 158 

Vested  Interest  of  B  can  not  be  varied  by  will IBS 

After  policy  became  effective,  interest  of  B  could  only  be  divested  by 
her  own  act,  and  where  company  elects  to  rescind  for  fraud,  it 
should  return  premium  to  B  and  not  personal  representative 168 

Contract    for   benefit   of   third   party   can   not   be   rescinded    by   original 

parties    168 

Admissions  by  insured  in  policy  are  not  receivable  in  evidence  against 

the    B 168 

Because  assignment  of  policy  was  void,  did  not  effect  company's  liabil- 
ity to  B 170 

Change   of  B   may   be   made   unless   policy   stipulates   that   designation 

shall    be    Irrevocable 175,  285^ 

Wife  has  no  vested  Interest  In  policy  from  mere  fact  that  she  was  orig- 
inally  named   as   B 174 

Interest  of  first  wife,  in  policies  on  life  of  husband,  which  upon  her 
death,  passed  to  her  husband  by  will,  passed  to  second  wife  the 
same  as  any  other  personal  asset 180^ 

Infant  beneficiary  upon  disaffirming  compromise,  need  not  make  resti- 
tution       18*- 

By-law,   stipulating  that  relation  farther  distant  than  first  cousin   can 

not  be  B,  is  valid tOfr 

Original    B    takes   where    change    of    designation    includes   persons    not 

entitled    to    take    under    by-laws 205. 

Where  member  has  done  all  that  he  is  required  to  do  to  change  B, 
the  change  will  not  be  defeated  where  certain  by-laws  were  not 
complied  with  through  fault  of  company lOB- 

Adoption  by  charter  of  particular  method  of  changing  B  excludes  all 

other     methods tlO' 

Where    member    failed    to    surrender    old    certificate,    as    required    by 

by-laws,    the   change  of  B   was   not   complete 21<K 
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B  under  mutual  benefit  certificate  has  no  vested  Interest  until  mem- 
ber's   death 210,  2S6 

Change  of  B  held  complete  where  old  certificate  surrendered  although 

new    certificate    not    Issued 212.  280 

"Relative"    defined 212.    274,  280 

Society  Is  estopped  to  deny  right  of  B  to  recover  after  accepting  as- 
sessments  until    death   of   member 212 

Relationship   of   B    Is   waived    where   agent    knowingly    misstated    such 

relationship 2H 

Affianced   wife  may  be  B  of  mutual   benefit   certificate  under   laws  of 

Illinois,   although   not  dependent 215 

Heirs    could    not    object    to   misdescription    of   B    In    certificate,    where 

company  had  waived  the  misdescription . .' 215 

Allegation  that  B  were  the  "only  heirs"  is  sufficient  to  show  their  in- 
terest.  In  absence  of  any  objection  In  trial   court 217 

The  fact  that  original  B  had  possession  of  certificate  and  paid  assess- 
ments, would  not  prevent  a  change  of  B  under  Mo.  Rev.  St.  1899. 
Sec.    1417 217 

Where  by-law  restricting  change  of  B  was  repealed,  member  was  en- 
titled to   make  such   change 217 

Where  member  had  done  all  required  of  him  to  change  B.  equity  will 
award  benefits  to  new  B  where  society  failed  to  Issue  the  new 
certificate    217 

Where  old  certificate  was  supposed  to  be  lost,  a  change  of  B  was  good, 
although  the  old  certificate  was  not  surrendered  as  required  by 
by-laws    227 

Where  illegal  B  named,  the  legal  heirs  of  member  were  entitled  to  the 

proceeds     228 

Woman  who  cared  for  member  during  Illness  Is  not  a  dependent 228 

B   has  no  vested   Interest   In  certificate,   stipulating   that   It   Is   subject 

to  by-laws  then  In  force  or  that  may  be  enacted 281 

Change  of  B  Is  Invalid  where  made  without  consent  of  original  B  who 

paid    the    assessments 221 

Under  by-laws,  wife  held  to  be  entitled  to  benefits  and  not  daughter  of 

a   deceased    wife's   sister 221 

Act   of   company   filing   interpleader   did    not    deprive   original    B    from 

claiming   fund 281 

Illegal  B  who  paid  premiums  Is  entitled  to  reimbursement 231 

Letter  of  member  to  surviving  son  stating  he  wished  him  to  have 
proceeds  Is  Inadmissible  to  prove  change  of  B,  under  certificate 
requiring  surrender  of  certificate  as  condition  precedent  to  such 
change    232 

Distribution  of  proceeds  where  one  of  two  named  B  died 232 

Where  B   is  designated   by  will.   It   Is   not   necessary   that   he   have   an 

insurable  Interest 222 

The   fact   that  person   designated   In   policy   could    not   take   under   the 

by-laws  is  immaterial  where  he  was  also  named  In  Insured's  will..   238 

Any  one  may  be  B  of  mutual  benefit  certificate,  unless  right  of  desig- 
nation   Is    restricted    by    by-laws 284 

Insured  may  change  B.  even  though  such  B  had  paid  the  pre- 
miums      235,   263 

Right   to   designate   B   Is   limited   to   class   named   In   contract 235.  247 

Gratuity   fund,   family  has  vested   Interest  In 237 

Mother  of  member  Is  not   a  legal   dependent 237 

During  life  of  member,  B  has  no  vested  Interest  In  the  Insurance.  .288,  256 

Beneficiary   has  a  property  right   In  certificate  payable  to  him,    which 

can   not   be  defeated   without   his  consent 238 

Hotel   keeper,    who  agreed   to   provide   for   member   In   consideration  of 

being  made   B.    Is  not  a  dependent 240 

Wife   of   person.    In    whose    home    member    lived,    was   not    member   of 

family  within  meaning  of  Laws  N.  H.  1895.  p.  440,  C.  86,  Sec.  1...   241 

Society  Is  entitled  to  assume  that  B  named  Is  within  class,  and  Is  not 

estopped  by  acceptance  of  assessments  where  this  Is  not  so 247 

In  absence  of  valid  appointment  of  B,  no  one  Is  entitled  to  fund 250 

Where  there  are  rival   claimants,    company   should   be   allowed   to  pay 

proceeds    Into    court 251 

Consent  of  original  B  Is  unnecessary  although  so  stipulated  in  policy. 

where  insured  retained  possession  of  policy 258 

By-laws  stipulating  how  B  must  be  changed  are  for  benefit  of  so- 
ciety and  may  be  waived  by  It 259 

Original    B    can    not    object    to    manner   of    change    of    B.    where   such 

change  is  recognized  by  the  company  as  being  valid 269 

Evidence  considered  and  held  that  change  of  B  was  procured  by  undue 

influence  while  Insured  was  not  in  his  right   mind 265 
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Under  Sec.  1417.  Rev.  St.  Mo.  1899.  providlncr  that  B  of  mutual  benefit 
certificate  shall  have  no  vested  Interest,  a  B  would  not  be  en- 
titled to  reimbursement  for  assessments  paid  by  her S6S 

B  can  not  be  said  to  be  owner  of  policy  Issued  after  death  of  insured..   272 

Son-ln-Iaw  Is  not  a  relative 274 

Improper  desiernation  of   B   does  not   avoid   contract 274 

Where  designation  of  B  is  Invalid,  those  named  by  statute  are  en- 
titled   to    proceeds 274 

B   can   not   recover   assessments   paid   by    him,   where   under  tenhs   of 

certificate  the  B  could  be  changed 274 

Policy    payable    to    wife,    if    living,    otherwise    to    children,    gives    wife 

contingent   interest   only 274 

Policy    payable    to    children,    if    living,    otherwise    to    executors,    gives 

children   a  vested   interest 191 

Provisions  of  policy   as  to  manner   of   changing   B   must   be   compiled 

with  or  such  change  is  invalid 191,  194 

The  right  of  the  claimants  to  the  proceeds  is  not  effected  by  failure  of 

the  company  to  contest  the  claim 192 

Alteration  of   marriage   contract   by    husband   was   sufficient    to   entitle 

his  widow   to  proceeds  of  policy 192 

B    takes  vested    Interest   under   policy    payable    to    B    should    Insured's 

death  occur  within  investment  period,  otherwise  to  his  estate 192 

Person  designated  as  B  of  industrial  policy  has  vested  Interest 194 

Option   to    take   extended    Insurance    is    property    right    which    survives 

to   beneficiary 197 

Time  within  which  option  must  be  exercised,  as  to  insured.  Is  limited 

by  terms  of  policy;  the  time  is  unlimited  as  to  B 197 

Definition  of  B 889 

Contract  of  burial  association,  by  which  it  would  pay  sum  to  particu- 
lar undertakers,   constitutes  those  undertakers  sole   B 889 

Official    undertakers    of    burial    association,    as    B,    have    no    Insurable 

interest  in  members'    lives 889 

Where   designation  of  wife   as   B   was   not    changed   after   divorce    she 

was   entitled    to   benefits 846 

Fact  that  insurable  interest  ceased  at  time  of  divorce,  will  not  pre- 
vent recovery  If  designation  was  valid  at  its  inception 84€ 

Provisions  of  contract  as  to  change  of  B  must  be  complied  with 846 

Right  to  change  B  depends  upon  provisions  of  policy 199 

Acceptance    of    assessments    estops    company    to    deny    right    of    B    to 

proceeds     280 

Assignment    of   benefit    certificate,    to    one    not    entitled    to    take    under 

statute    passes    no    interest 282 

Original  beneficiary  who  made  loan  to  member  on  security  of  certifi- 
cate,  may  recover  In  equity   notwithstanding  an  assignment 283 

There  is  no  presumption  as  to  survivorship  where  reciprocal  B  both  met 

death   In   common  disaster 821 

BILIi    OF    DISCOVERY. 

[See   Pleading;    Practice.] 

Where  agent  refused   to  disclose  principal   who   took   risk,    a  B   would 

lie  against  company  supposed  to  have  taken  such  risk IS 

BINDING   SLIP. 

[See   Contract;    Policy.] 

Where  company  did  not  reject  application  within  five  days,  as  had 
been  its  custom,  such  company  was  liable  on  B  for  loss  occurring 
twenty  days  after  its  issue 56 

Failure    to    fill    blank    provided    for    date    to    which    B    should    extend, 

where  period   is  stated  as  30  days,   does  not   invalidate  contract..     57 

Termination  of  binder,  to  which  a  standard  policy  was  attached, 
could  only  be  made  by  giving  the  five  days*  notice  stipulated  in 
the   policy 57 

Amount  of  insurance,  stated  in  B  as  600  means  $500;  a  vertical  line 
between  the  figures  "5"  and  "0"  should  not  be  given  the  effect 
of   a  decimal 67 

B   is   not    invalid   because   it   does   not   state   amount   of   premium;    the 

customary  rate  will   be   presumed 57 

BODILY    INFIRMITY. 

[See    Accident    Insurance;    Policy.] 
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BOARD  OF  FIBE  UNDERWBITEBS. 

[S«e   Combination:    Rates;    Statutes.] 

By-Laws  of  B  providing  that  no  member  shall  take  agency  of  a  com- 
pany, which  has  already  an  existing  agency  in  the  city,  is  not  in 
restraint   of   trade 66 

Evidence  considered  and  held  that  United  States  I^loyds  was  doing  busi- 
ness in  New  York  City,  so  as  to  be  sub.lect  to  rerulations  by  B  as 
provided  in  Laws  N.  Y.  1867,  p.  211S,  c.  846 847 

BOND. 

[See  Agent;  Fidelity  Insurance;  Surety.] 

Liability  of  sureties  on  B  of  mutual  company,  conditioned  for  payment 
of  assessments  to  beneficiaries  is  fixed  by  the  B  itself  and  not  the 
policy    42 

Guarantee  B  of  mutual  company  held  not  to  cover  policies  issued  prior 

to  time  B  was  executed 88 

Indemnity    B    conditioned    upon    saving   society    harmless    in   case   that 

insured  should  be  found  alive  Is  not  without  consideration 278 

Beneficiary  may  rescind  indemnity  B  given  to  save  society  harmless  in 

case  insured  be  found  alive,  on  ground  of  mutual  mistake  of  fact..   278 

Surety  is  not  liable  on  agent's  B.  conditioned  on  "faithful  payment  of 
all  sums  received  for  premiums  and  performance  of  other  duties 
as  agent."  for  indorsements  of  notes  by  agent 33& 

Fidelity  B  is  subject  to  same  rule  of  construction  as  other  insurance 

contracts     386.  36i^ 

Agent's   B    guaranteeing   advances    "for   the    purpose   of   enlarging   his 

business  or  otherwise."   construed 348 

Agent's  B  covering  future  agreements  has  reference  to  future  appoint- 
ments        34^ 

Agent's   B   obligating    him    to    pay    advancements    held    not    to    include 

personal    advances 351 

Under  a  B  insuring  against  loss  by  embezzlement  or  larceny,  the  surety 
was  not  liable  for  loss  by  fraud  not 'amounting  to  embezzlement  or 
larceny     353 

Where  no  objection  was  made  to  agent's  B  it  was  held  to  have  been 

satisfactory   and   enforceable 39<^ 

Under  agent's  B  guaranteeing  performance  of  "all  the  duties  of  such 
agent."  the  sureties  were  liable  for  loss,  caused  by  agent  giving 
credit   for  premiums 390 

Rule  of  construction  of  contract   of  suretyship 89ft 

When  surety's  liability  Is  not  discharged  by  failure  of  insured   to  give 

notice    89ft 

Change  in  specifications  held  not  to  release  surety   from   liability 89ft 

Indemnity   bond    is   contract   of   Insurance 897 

Liability  of  surety  to  principal  contractor  on  subcontractor's  bond, 
where  surety  was  not  given  opportunity  to  finish  subcontractors 
work    897 

Statements  of  principal  contractor  to  material  men  of  responsibility  of 
subcontractor,  which  so  affected  his  credit  as  to  mak^  It  impos- 
sible for  him  to  finish  contract,  is  no  defense  to  action  on  bond....   897 

Measure  of  recovery  by  principal  contractor  on  subcontractor's  bond...   897 

Failure  of  principal  contractor  to  make  certain  payments  to  subcon- 
tractor did   not  prevent  recovery  on   the   latter's  B 89S 

Surety  must  undertake  to  complete  work  of  subcontractor,  who  de- 
faulted,  within   reasonable  time 898 

Surety  held  not  liable  on  bond  of  mail  carrier  for  loss  of  money  placed 

In  mail  bag  without  carrier's  knowledge , .   401 

BROKER. 

[See  Agent.] 

Notice  to   broker,   who  effected    insurance,   of   change  of  ownership,    is 

not   notice   to   company ft 

Where  B  overinsured  property,  but  later  requested  company  to  mark 
off  policy  without  charge  for  expired  term,  which  the  company 
refused  to  do.  such  broker's  act  in  taking  out  such  insurance  could 
be  ratified   after  lost 8 

Notice  of  cancellation  to  broker,  when  binding  on  insured 2ft 

B  were  insured's  agents  for  payment  of  premium,  and  their  failure  to 
forward  same  to  company  within  time  stated  in  policy  was  cause 
for    forfeiture 27 
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Evidence  considered   and   held   that   B  was   not   neglleent   In   delivering 

policies  to  mortgagee  which  1t>ecame  void  because  of  such  mortgage     67 

B  Is  liable  for  return  of  commissions  where  company  cancels  policy $0 

To  cancel  policy,  tender  back  of  premiums  need  not  be  made  by  B  who 

received    them CO 

Evidence  considered  and  held  insuflloient  to  show  that  B  was  agent  of 

company    380 

Broker    authorized    to    procure    insurance    has    no    authority    to    cancel 

same   116 

BITLDER'S  RISK. 

Liability  of  indemnity  company  to  mortgagee  held  to  have  extended  to 

entire    building   operation S73 

Overpayments    to    subcontractors    on    vouchers    indorsed    by    indemnity 

company's  principal  did   not  release  it  from   liability 373 

Failure  to  collect  on  subcontractor's  bond   has  no  effect  on  liability  of 

the   indemnity   company ^ 373 

Change  in  speciflcations  held  not  to  release  surety   from   liability 396 

Liability  of  surety  to  principal  contractor  on  bond  of  subcontractor, 
where  surety  was  not  given  opportunity  to  furnish  subcontractors' 
work    397 

Statements  of  principal  contractor  to  material  men  of  responsibility  of 
subcontractor,  which  so  affected  the  latter's  credit  as  to  make  it 
Impossible  to  finish  contract,  is  no  defense  to  action  on  bond 897 

Measure  of  recover  by  principal   contractor  on  subcontractor's   bond . . .   397 

Failure  of  principal  contractor  to  make  certain  payments  to  subcon- 
tractor held  not  to  prevent  recovery  on  subcontractor's  bond 898 

Surety  must  undertake  to  complete  work  of  subcontractor,  who  de- 
faulted,   within   a   reasonable   time 398 

BIRDEK  OF  PROOF. 

[See  Evidence;  Pleading.] 

Due  diligence,  B  on  insured  to  show  that  he  exercised 2 

Promissory  warranty  that  Insured  will  use  due  diligence  to  maintain 
automatic  sprinkler  system  in   good  working  order,   is  a  condition 

subsequent,  and  company  has  B 3 

Where  policy  of  mutual  company  required  insured  to  make  a  deposit, 
and  provided  for  return  of  such  deposit  upon  surrender  of  policy, 
unless   properly   expended,    the    B    was    on    reinsurer   of    company's 

risks  to  show  that   such  deposit   was  properly  expended 47 

B  is  on  coippany  to  show  breach  of  provision  as  to  sole  ownership &2 

Person  impeaching  an  award  has  B  to  show  its  invalidity 61 

Materiality  of  misrepresentations   In  application,    B   is  on   company   to 

show     127,  156 

Suicide,  B  is  on  company  to  establish 127,  240 

Production  of  policy   presents  prima  facie  case  for  insured 232 

Persons  attacking  validity  of  change  of  beneficiary  have  B 285 

Proof  of  suicide  must  exclude  every  hypothesis  of  accidental  death 156 

Falsity  of  answers  in  application,   B   is  on   company   to  show 157,  260 

B  to  establish   fraud   in   obtaining  approval   of  medical   examiner   is  on 

company    166.  252 

Possession   of   premium    receipt    is   prima    facie   proof   of   payment    and 

places  B  on  company 261 

Validity  of  assessment.   B  on  society  to  prove 212 

B  is  on  association  to  show  that  an  advance  assessment  has  been  used 

for   member's    benefit 217 

Affidavit  of  publisher  of  society's  offlcial  organ,  admissible  under  by- 
laws, is  prima  facie  proof  of  mailing  and  receipt  of  notice  contained 

therein,  and  shifts  B  to  plaintiff 225 

Beneficiary  has  B  of  showing  that  member  was  insane,  within  the  lim- 
itations in   the   by-laws  in  order  to   recover   where  suicide   was  the 

defense     228 

B  is  on  company  to  show  that  answers  were. made  by  the  applicant  as 

written    in    application 284 

B   is  on  association   to   prove   suicide,   although   such   was   the   cause   of 

death  as  stated  in  proof  of  death  made  by  local  lodge 242 

Insanity  B  of  proving,   is  on  party  asserting 271 

Insurable  interest,   B  Is  on  Insured   to  prove  measure  of  his 94 

Company  has  B  to  show   that  injuries  were  self-inflicted 285 

Where  insured  was  Injured  on  road-bed,  B  Is  on  company  to  show  that 

he   was   not   on   crossing 290 

Voluntary  exposure,   B   is  on   company  to  show 290.  823 
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B  !■  on  Insured  to  show  that  his  illness  was  embraced  in  the  class  of 

diseases  under  which  he  claims  indemnity 293 

Statements  in  proof  of  loss.  B  Is  on  plaintlfF  to  show  untruth  of 296 

Accidental   death.    B   Is  on  plaintiff SIO 

Company  has  B  to  show  that  person  upon  whom  process  was  served  was 

not  its  a^ent 817 

Plaintiff  has  B  to  show  that  release  was  obtained  by  fraud 266 

B  is  on  plaintiff  to  show  performance  of  conditions  of  policy 292 

B  is  on  company  to  show  that  person  in  possession  of  personal  property 

is  not   owner  thereof 115 

Necessity  of  assessment.  B  Is  on  company  to  show 279 

BrRGLARY  INSURANCE. 

[See  Policy:  Risk.] 

Requirement  of  B  policy  that  books  of  account  be  kept  Is  satisfied 
where  actual   amount  of  loss  can  be  determined   from   such   books 

and   invoice 241 

"By  the  use  of  tools     •     •     upon  outside"   construed 244 

The   benefit   of   a  settlement    between    the   insured   and   the   consignors 

does  not  accrue  to  insurer 252 

Evidence   held   Insuflnclent   to   show   that   loss   of   property   was   due   to 

burglary     274 

"Tool,"  as  used   In  B  policy,   construed -. . .   388 

Requirement  of  immediate  notice  In  B  policy  is  valid 392 

Provision  In  B  policy  that  insured  shall  swear  out  warrant  for  arrest 

of  thief  "at  request"  of  company  Is  not  a  condition  precedent....   392 

BtRIAL  ASSOCIATION. 

[See  Mutual  Company.] 

Contract  to  furnish  burial  Is  valid  contract  of  Indemnity 889 

Contract  to  furnish  burial  is  contract  of  life  Insurance  within  meaning 

of   Burns  Ann.   St.    Ind.    1908.    Sec    4718 889 

Contract  of  B,  by  which  it  would  pay  sum   to  particular  undertakers. 

constitutes  those  undertakers  sole  beneficiaries 339 

Official  undertakers  of  B  have  no  Insurable  Interest  in  members'  lives..   839 

BY-LAWS. 

[See  Constitution  and  By-I«aws;  Mutual  Company.] 

Co-operative  company  Is  estopped  to  defend  that  resolution  was  irregu- 
lar after  three  years'  complalnce  therewith 22 

Delivery    "in    person,"    construed 202,  204 

B.   stipulating  that   relation   farther  distant   than   first   cousin   can   not 

take    as    beneficiary.    Is    valid 205 

Where  B  are  not  complied  with  through  fault  of  company  the  rights  of 

the  member  will  not  be  defeated 205 

Where   member   failed    to   surrender   old    certificate,    as   required    by   B, 

the  change  of  beneficiaries  was  Incomplete 210 

B  enacted  after  policy  issued  impairs  contract  and  is  Inoperative.  .211,  228 

"Relative."  as  used  In  B,  construed 212 

Denial  of  liability  waives  right  to  Insist  that  beneficicLry  perform  re- 
quirements of  B  as  to  conditions  precedent  to  rlghr  to  sue 215 

Fraternal  benefit  socletj;,  having  no  representative  form  of  government 

as  required  by  laws  of  Nebraska,  can  not  enact  B 216 

Where  code  of  B  is  revised,  a  B  carried   repeals  a  section   not  carried 

forward    217 

Amendments  to  B  changing  provisions  of  contract  are  invalid. ..  .218,  288 

B  postponing  right  to  benefits  until  six  months  after  payment  of  ar- 
rearages,   is    reasonable 228 

Existing  B,   even   though   unreasonable.    Is  binding  on   member,    where 

he  voluntarily  contracted  to  be  bound   thereby 222 

B  stipulating  that  mailing  of  socletsr's  ofllclal  paper  would  be  sufficient 

notice  is  void  for  unreasonableness 225 

Cobbey's  Ann.  St.  Neb.  1907,  Sec  6656,  providing  for  filing  copy  of  B, 
certified  by  secretary  of  society,  with  auditor  is  not  satisfied  where 
signature  of  secretary  was  not  in  his  own   hand-writing t26 

Society  can  rely  on  defense  of  B  In  force  at  time  of  issuance  of  certifi- 
cate, notwithstanding  a  subsequent  change  therein 229 

Society  reserves  right  to  amend  B,  where  certificate  provided  that 
member  should  be  bound  by  rules  then  existing  or  that  might  there- 
after be  enacted 281 
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Answer  failing  to  show  that  B  wai  in  force  at  time  of  Insured's  death 

is    InsufBcient 239 

''Constantly  in  the  house,"  construed 242 

Non-payment   of  premium.    B   stipulating   forfeiture    for.    Is   reasonable 

and  will  be  enforced 24S 

Members  are  bound  by  B  not  contrary  to  law 244 

"Shall   stand   suspended"   where  assessments   are   not   paid,   is   a  valid 

rule  and  self-executing 245 

Members  are  presumed  to  know  B.  and  to  have  contracted  with  refer- 
ence to  them 248,  26ft 

Amendment  to  B  is  without  effect  on  rights  vested  under  the  certificate  252 

Submission  of  claim  to  tribunal  is  condition  precedent 255 

Amendment  to  B  requiring  submission  of  claims  to  society's  tribunal 

did   not  deprive  member  of  a  vested   right 256 

Change  of  beneficiary,    B  stipulating  manner  of  such   change   may   be 

waived  by   it 25» 

Amendment  of  B  depriving  female  members  of  right  to  benefit  is  an 

illegal    discrimination 25» 

B  enacted  after  certificate  issued  will  be  strictly  construed  so  as  to  pre- 
vent   forfeiture 262 

B  passed  in  contravention  to  statute  is  void 263 

By-laws  in  force  at  time  that  original  policy  was  issued,  and  not  those 

at  time  submitted  policy  was  Issued  determine  rights  of  parties..   263 

Construction  of  B  should  be  liberal  but  not  strained 268 

Policyholder,   having  notice  of  intention  of  reinsurer  to  change  by-law 

and  making  no  objection  thereto,  is  estopped 263 

Amendment  of  B  is  not  impairment  of  contract  where  member  in  con- 
tract agreed  to  be  bound  by  amendments 279.  280 

Retroactive   effect,    B   are   not   given,    unless  such   an   intention   clearly 

appears    280 

Where  right  to  amend  B  is  reserved,  a  subsequently  enacted  B  Is  bind- 
ing  if   reasonable 280 

CANCELLATION. 

[See    Contract:    Policy:    Rescission.! 

Statement  by  insured  after  fire,  but  before  his  Icnowledge  thereof,  that 

policy  had  been  canceled,  shows  his  consent  to  C 3 

Where  agents  refused  to  mark  policy  off.  as  was  requested,  understand- 
ing such  request  as  a  desire  of  the  insured  to  treat  such  policy  as 
never  issued,  their  rejection  left  the  policy  In  full  force 7 

A  request  to  mark  policy  off  without  paying  short  rate  premium,  is 
different  from  request  to  cancel  It,  In  N.  Y.  the  company  may 
reject  the  first  but  under  N.  Y.  Laws  1892,  p.  1930,  c  690,  the  other 
Is    compulsory 7 

Mailing  policies  to  one  company,  which  had  procured  some  of  the  pol- 
icies In  other  companies,  did  not  constitute  a  C  of  all  of  the  poli- 
cies, where  there  was  evidence  tending  to  show  that  the  one  com- 
pany had  no  authority  to  make  C  for  the  other  companies 25 

Notice  of  C  to  broker,  when  binding  on  Insured 26 

Agent  is  liable  for  loss  where  he  failed  to  obey  instructions  to  cancel 

policy    43 

Measure  of  recovery  against  agent,  who  failed  to  cancel  policy  as  di- 
rected, is  the  amount,  with  interest,  the  company  was  obliged  to 
pay  over  and  above  what  It  would  have  had  to  pay  if  policy  was 
canceled   as  directed .• 44 

Policy  limitation  of  action  is  waived  where,  after  loss,  the  company  filed 

a  bin   to   cancel   the   policy 63 

C  of  binder,   to  which   a  standard   policy  was  attached,   could   only  be 

made  by  giving  5  days'   notice  as  stipulated   In   the  policy 57 

To  cancel  policy,  the  return  of  premiums  may  be  made  direct  .by  com- 
pany, it  not  being  necessary  that  they  be  returned  through  the 
broker  who  received   them 60 

C  is  not  complete  under  an  order  to  agent:      "Cancel   numbers  — .  — " 

until  agent  takes  affirmative  action 66 

After  death  of  insured,  company  can  not  maintain  action  to  cancel 
policy  for  fraud:  it  has  adequate  remedy  in  Interposing  such  de- 
fense  to   action   on   poHcy 166.   177 

Act  of  mutual  benefit  company  in  cancelling  policy  without  consent  of 

Insured,  where  insured  is  in  good  standing.  Is  invalid 205 

Remedies  of  member,  where  company  wrongfully  canceled  policy 205 

Notice  of  C  to  Insured's  agent  is  good 79.     80 

Upon  C  by  company,  return  of  premiums  In  form  of  check,  where  same 

was   retained    by    insured,    was   sufllcient 81 
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Parties  may  agree  upon  immediate  C  although  policy  provides  for  SO 

dayfc*    notice 99 

By  procuring  other  insurance  within    Ave  days  after  notice  of  C,    the 

insured  did  not  waive  the  requirement  of  time 101 

C  without  notice  is  without  effect  on  Insured 103 

Return  of  policy  at  request  of  company  to  either  so  return   it  or  pay 

premlnm  note  constituted   C 106 

Policy  can  not  be  canceled  after  injury 298 

Proof  of  loss  is  waived  where,  after  notice  of  disability,  company  can- 
cels   policy 800 

C  provisions  of  policy  are  strictly   construed   against   company lit 

Return  of  premium  Is  condition  precedent  to  C 118,  lid 

Withdrawal    of    member    of    unincorporated    association    does    not    ipso 

facto   cancel    policy 113 

C  of  policy  upon  which  Lloyds'  policy  is  based  did  not  cancel  the  latter.   114 
Custom  of  company  as   to  C  is   not   binding  on   insured   unless  he   had 

knowledge  of  such  custom 114 

A^ent   or   broker  authorized   to   procure   insurance   has   no   authority   to 

cancel    it ll(j 

What  notice  of  C  is  sufficient 116 

CERTIFICATE. 

[See  Beneficiary;  Contract;  Fraternal  Benefit  Orders;  Policy.] 

C    Is    not    completely    executed    when    not    countersigned    as    provided 

therein    ? 214 

Provision  for  arbitration  "as  to  the  amount  payable  on  account  of  any 

valid  claim."   construed 282 

Courts  may  look  to  laws  of  foreign  State  for  construction  of  C  issued 

by  societies  organized  In   that   State 286 

Death  benefit  C  Is  contract  of  insurance 238 

Compliance  with  provision  of  C  requiring  an  appeal  to  board  of  di- 
rectors is  presumed  where  action  not  brought  for  years  after  mem- 
ber's    death 258 

Indorsements  on  back  of  C  must  be  construed  with  face  of  C 265 

CHARTER. 

[See  Articles  of.  Incorporation;   Corporate  Powers:   Ultra  Vires.] 

C  authorizing  company  to  "make  all  and  every  Insurance  appentaining 

to  or  connected  with  life  risks"  Includes  death  from  execution 160 

1  Rev.  St.  N.  Y.  1827  (1st  Ed.)  pt.  1,  c.  18,  tit.  8,  Sec.  8.  providing  for 
amendment  of  C  of  corporations,  applies  to  C  of  Insurance  corpora- 
tions organized  under  Laws  1853.  p.  887,  c.  468,  as  amended  by 
Laws  1865,  p.  546,  c.  828 356 

Amendment  of  C  divesting  stockholders  of  right  to  vote  Is  invalid 357 

CHATTEL  MORTGAGE. 

[See   Incumbrance:    Mortgage.] 

CmLDRKK. 

[See  Beneficiary;   Heirs.] 

CITIZEN. 

[See  Constitutional  Law.] 

Foreign  company,  doing  business  in  N.  Y.   Is  a  C  of  that  State  as  far 

as    litigation    Is    concerned 167 

CLEAR-SPACE    CLAl  BE. 

[See  Policy.] 

CO-INSIRANCE   CLAISE. 

[See  Other   Insurance;   Policy;   Statutes.] 

COMMISSIONS. 

[See   Agent;    Cancellation;    Contract.] 

Under  Pub.  St.  N.  H.  1901,  c.  245.  Sec.  5.  a  foreign  company  Is  charge- 
able, in  garnishment  proceedings,  on  a  trustee  process,  for  renewal 
C  due  general  agent  on  business  done  in  the  State 182 
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Ins.  Laws  N.  T..  Sec.  97  (Laws  N.  Y.  1906.  p.  794.  c  129.  Sec.  S3),  lim- 
iting amount  life  companies  may  pay  to  procure  new  business.  Is  not 

retroactive    13€ 

C  contract  to  run  for  twenty  years  is  not  against  public  policy 126 

Provision  of  agency  contract   for  forfeiture  of  renewal   C  for  placing 

Insurance  with  other  companies  is  binding  on  agent 1S4 

Renewal  C  held  to  have  terminated  with  contract S54 

Representations  as  to  future  C  are  opinions  only S64 

Agreement  of  company,  as  part  consideration  of  second  contract,  that 
agents  should  have  renewal  C  under  original  contract,  waives  for- 
feiture of  such  C  upon  termination  of  original  contract 869 

laability  of  general  agent  for  C.  where  claim  grew  out  of  contract  be- 
tween two  agents  as  to  such  C S7S 

Agency  contract  providing  for  renewal  C  is  not  breached  by  rein- 
surance        87S 

Annotation:      Assignability   of   Insurance  agents'    right   to   commissions 

on    renewal    premiums 889 

COBOOSSIONER  OF  INSURANCK. 

[See    Insurance    Commissioner.] 

COMMON  CARRIKR. 

[See    Railroads.] 

COMPACT. 

[See  Combination;    Rates;    Statutes.] 

By-law  of  board  of  underwriters  providing  that  no  member  shall  take 
agency  of  a  company,  which  has  already  an  existing  agency  in  the 

city,  is  not  In  restraint  of  trade €€ 

Contracts  to  regulate  rates  are  against  public  policy  and  are  ultra  vires  7€ 
Parties    to    contracts    regulating    rates    are    not    immune    to    equitable 

remedies    76 

C0N01SAI.MENT. 

[See  Application;  Representation;  Warranty.] 

COMPROBOSE. 

[See  Payment;  Satisfaction.] 

C,   made  where  there  was  reasonable  doubt  as  to   companjr's  liability, 

can  not  be  said  to  be  fraudulent 125 

To  set  aside  a  C.  the  beneficiary  must  allege  a  return  of  the  amount 

received    125 

C    settlement    made   with    infant    beneficiary    could    be    avoided    during 

minority     180 

Infant  beneficiary   may  dlsafllrm   C   without  making  restitution   where 

he  is  unable  to  make  such  restitution 182 

C  of  bona  fide  dispute  for  an  agreed  sum  is  not  without  consideration..  21^ 
There  was  no  fraud  in  obtaining  C  where  adjuster  stated  that  he  was 

convinced  that  there  was  no  liability  because  of  member's  suicide..  219 
Payment    of   part    does    not    constitute    accord    and    satisfaction    where 

amount  of  debt  was  not  In  dispute 195 

C  entered  into  while  insured  was  mentally  incapable  was  not  binding. .  195 
The   benefit   of  a  settlement   between   Insured   and   consignor   does   not 

accrue    to    insurer 863 

Compromise,   where  there  was  an  honest  difference  of  opinion  releases 

company    from   all    liability  281 

CONCURRENT   INSURANCE. 

[See  Other  Insurance.] 

CONDITION  PRECEDENT. 

[See  Arbitration  and  Award;  Notice;  Policy:  Proof  of  Loss.] 

The  fact  that  the  company  did  not  tender  back  the  premium  until 
suit  was  filed  was  not  a  waiver  of  forfeiture,  where  company  did 
not  learn  of  breach  until  after  loss 1 

Compliance  with  policy  provision  requiring  proof  of  loss  to  be  furnished 

forthwith  is  C  to  compan.v's  liability 2.     62 

Annotation:     Arbitration  as  C  to  action  on  insurance  policy 8 

Failure  to  furnish  proof  of  loss  within  30  days,  as  required  by  policy. 

bars    action    thereon 14 
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Policy  provision  for  arbitration  as  a  C  Is  valid,  and  does  not  deprive 

courts  of  Jurisdiction 86 

Where  Insured  wishes  to  rescind  policy  because  of  Incorrect  description 
of  property,   he  must  as  C  to  such   rescission  return  the  policy  to 

the   company 42 

Policy  provision  for  statement  of  loss  forthwith  Is  a  condition  precedent 

to  rlRht  to  sue 82 

Arbitration  is  C  to  right  to  sue  under  policy  so  stipulating,  where  com- 
pany demands  It 72 

Compliance   with    policy   provisions  as   to   notice   and   delivery    is   C   to 

right  to  maintain  action  for  surrender  value 119 

Delivery  of  policy  to  Insured  while  in  good  health  Is  C  to  completion  of 

contract    188 

Thirty  days'  notice  is  C  to  forfeiture  In  N.   Y 150 

Compliance    with    by-laws    requiring   surrender   of   old    certificate    is    C 

to   change  of   beneficiaries 210 

C  to  right  to  sue  are  waived  where  society  denies  liability 216,  273 

Inltation  is  C  to  completion  of  membership  where  by-laws  so  provide..   223 

Proof  of   loss,    furnishing  of.    Is   C 227.  314 

Approval   of  application   is  C  to  completion   of  contract  under   by-law 

so    stipulating 229 

Submission  of  claim  to  society's  tribunal  is  C  to  right  to  sue 266, 

258,   879 

Delivery  of  policy  is  C  to  completion  of  contract 273 

"Warranty"   and   "C"   are   interchangeable   terms 184 

Unless   provision   for  notice   is  stipulated    to   be   a  C   it   will    be  treated 

as  a  condition   subsequent 309 

"Warranty"    and    "C"    distinguished 312 

Payment  of  incumbrances   is  C  to  suit   under  a  title   Insurance  policy 

Insuring  against  loss  because  of  defective  title 362 

Provision   in   burglary  policy   that   insured  swear  out   warrant  of  thief 

"at  request  of"   company  is  not  a  C 392 

Return  of  premium   is   C   to   cancellation 118,  116 

Where  effort   to  obtain   arbitration   Is   not  a  C ^ 113 

Additional  claim  for  benefits  Is  C  to  right  to  additional  benefits 281 

CONDITION  SrBSEQIJENT. 

Promlsory  warranty,  that  insured  will  use  due  diligence  to  maintain 
automatic  sprinkler  system  In  good  working  order,  is  C  and  burden 
of  proof  Is  on  company 3 

Condition  In  policy  for  forfeiture  for  non-payment  of  premium  Is  a  C, 

and    non- performance    avoids    policy 161 

Unless  provision  for  notice  Is  stipulated  as  a  condition  precedent,  it  will 

be  treated  as  a  C 309 

CONFUCT   OF   LAWS. 

[See  Statutes.] 

Although  provision  in  certificate  limiting  time  of  action  can  not  be 
pleaded  in  Mo.,  such  limitation  may  be  pleaded  in  that  State  in 
action  on  contract  made  In  another  State 211 

Foreign  companies  may  be  excluded  from  doing  business  in  State 399 

CONSENT. 

[See    Incumbrance;    Other    Insurance;    Policy;    Vacancy.] 

Requirement  of  written  C  to  other  insurance  is  not  violated  where  risk 

was  not  assumed  by  other  company 15 

C  of  agent  to  other  insurance  estops  company  to  claim  forfeiture  even 

though  policy  requires  written  consent  of  company 21 

Whether,  or  not,  agent  consented  to  other  Insurance  is  a  question  for 

the    Jury 82 

An  instruction,  failing  to  submit  the  question  of  C  to  other  insurance. 

Is    erroneous 83 

Vendee  can  not  recover  on  policy  Issued  to  vendor  where  C  of  com- 
pany to  transfer  was  not  obtained 72 

C  of  wife  to  assignment,  given  by  letter  to  asignee,  rendered  such  as- 
signment   a   nullity 176 

Change  of  beneficiary,   C  of  original  beneficiary  is  unnecessary,   where 

insured  retained  possession  of  policy 268 

Company  is  not  estopped  to  claim  forfeiture  where  there  was  change 
of  title  without  C,  although  such  company  knew  that  insured  was 
under  obligations  to  make  such  change 77 

Failure  to  get  company's  C  to  other  insurance  is  cause  for  forfeiture...     86 
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CONSIDERATION. 

[See  Contract;  Policy.] 

C   supporting   orlKinal    contract    Is   sufficient   to   support   a   subsequent 

parol    agreement S2 

Antecedent  debt  Is  not  valuable  C  for  assignment  of  policy 140 

Compromise  of  bona  flde  dispute  for  an  agreed  sum  is  not  without  C. .   219 
Warranty  is  part  consideration  of  contract tlZ 

CONSPIRACY. 

[See  Agency;   Fraud.] 

Existence  of  C   to  burn   property   is  an   increase   of  risk   avoiding  the 

policy   S9 

CONSnTVTION  AND  BY-LAWS. 

[See  By-La wa] 
Ambiguities  In  C  are  construed  most  favorable  to  insured 221 

CONSnTlTIONAL  LAW. 

[See  Statutes.] 

Tenn.  Acts  1907,  p.  1538,  c.  460.  entitled  "An  act  to  reduce  the  Are 
waste  by  providing  for  the  Investigation  of  flres  and  to  provide  for 
the  expense  of  such  investigation"  is  not  unconstitutional  as  em- 
bracing more  than  one  subject 44 

Although  that  part  of  Tenn.  fire  marshal  law  (Tenn..  Acts  1907,  p.  1540, 
c.  460,  Sec.  4)  giving  Insurance  commissioner  authority  to  enter 
and  examine  premises,  may  be  unconstitutional,  the  other  pro- 
visions of  the  act  would  not  be  void 46 

Tax  on  receipts  of  Are  Insurance  companies  to  pay  expenses  of  investi- 
gations under  Are  marshal  law  is  a  privilege  tax  and  is  con- 
stitutional      46 

Tenn.  (ire  marshal  law  (Tenn.,  Acts  1907,  p.  1540,  c.  460.  Sec  6)  pro- 
viding for  tax  on  receipts  of  Are  Insurance  companies  for  expenses 
In  investigating  source  of  Ares,  Is  a  valid  exercise  of  police  powers 
of    State. 45 

An  insurance  company  has  a  constitutional  right  to  make  contracts  in 

its  home  State  with  citizens  of  other  States 62 

Ala.  Code,  1907,  Sec.  4694  (Code  1896.  Sec.  2619)  providing  for  penalty 
of  25  per  cent,  of  loss  where  company  is  member  of  rate  association 
is   constitutional 65 

By-law  of  board  of  underwriters  providing  that  no  member  shall  take 
agency  of  a  company,  which  has  already  an  existing  agency  in  the 
city,  is  not  in  restraint  of  trade 66 

N.  T.  Laws  limiting  amount  of  new  business  but  excepting  companies 
whose  business  is  more  than  one-half  industrial  insurance,  is  not 
unjust     classiAcation 178 

Neb,   Comp.  St.  1907,  Sec.   4033.  requiring  copy  of  C  and  by-laws  to  be 

Aled  with  auditor,  construed 251 

Before    the    courts,    persons    and    insurance    companies,    are    entitled    to 

equal  rights  and  protection 82 

Ala.    Code   1907,   Sec.    4594,    making  void    policy   provision    for  proof   of 

loss  if  company  is  member  of  rate  association  Is  constitutional....     94 

Statutes  regulating  corporations  may   be  repealed  or  amended  without 

violating  any  of  their  rights 186 

Statutes  regulating  salaries  of  officers  Is  valid  exercise  of  police  powers  187 

Ky.  St.  1909,  Sec.  637,  providing  for  a  retaliatory  tax,  is  unconstitu- 
tional       868 

S.  C.  Civ.  Code  1902,  Sees.  302.  1808,  1809,  providing  for  tax  on  gross 
receipts  of  foreign  companies  are  unconstitutional,  being  on  prop- 
erty outside  of  the  State 840 

CONTRACT. 

[See  Cancellation;  Policy;  Reformation;  Rescission.] 

Where  C  Is  susceptible  of  two  constructions,   that  which   will  prevent 

forfeiture   will    be   given 4,    16,    25.    30,    68,    74,    79,    162,    161,    179 

207.  242,   810.   842 

Where  terms  of  C  are  unambiguous,  they  will  be  construed  In  their  or- 
dinary sense 4,     59 

Fire  insurance  policy  Is  a  personal  C  and  does  not  follow  property  on 

its  sale « 
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Contract  Insuring  drugi  and  llQuors  is  for  protection  against  loss  from 
fire  and  not  against  loss  sustained  in  consequence  of  violation  of 
law,  and  Is  legal  if  Insured's  Intention  was  to  conduct  a  lawful 
business   10 

Policy  insuring  personal  property  for  gross  premium  in  gross  sum,  di- 
vided Into  three  classes,  representing  different  kinds  of  property  is 
a  severable  C  as  to  each  class IS 

Agreement  of  agent  to  renew  policy  for  same  period  from  date  of  ex- 
piration of  original  policy  and  for  same  amount  and  premium,  is 
not   void    for   uncertainty 18 

Where  policy  insures  different  classes  of  property,  each  class  being 
separated  from  the  others  and  insured  for  a  specific  amount,  the 
C  is  severable 16 

Under  a  severable  C,  a  recovery  may  be  had  for  one  Item  without  re- 
gard  to  the  others 16 

Where  insured  applied  to  agent  for  insurance,  and  policies  were  written 

but  never  delivered  to  insured,  there  was  no  completed  contract.. 6.     19 

Where  language  of  C  is  plain  and   unambiguous,   it   must   be   enforced 

as    written 26.    92.    294,   298 

In  construing  C  of  Insurance,  the  Intention  of  the  parties,  after  consid- 
ering the  subject  matter  of  the  C,  the  business  of  the  parties,  and 
the  purpose   they  had  in  view,   will  be  given  effect 26.   242 

In  construing  C  of  insurance,  all  words  must  be  given  effect  If  possible     SO 

Contract  of  Insurance  is  construed  as  any  other  contract 30,   64.     78 

Consideration  supporting  original  contract  is  sufficient  to  support  a  sub- 
sequent parol  contract S2 

Standard   policy,   after  acceptance   by   parties  becomes  their  voluntary 

C.  and  is  construed  as  any  other  C  of  insurance S5 

Renewal   Issued   to  corporation   in   its  original   name,   and  accepted   by 

such  corporation,  created  a  binding  C  on  both  parties 36 

Existence  of  policy  unknown  to  insured  is  no  defense 40 

A  C  of  insurance  is  a  C  of  Indemnity,  and  claimants  must  show  an  in- 
surable interest  in  order  to  recover.  Strictly  speaking,  it  Is  the 
Interest  of  the  person  and  not  property  itself  that  is  Insured 41,  106 

Omission  of  one  item  in  describing  property  does  not  invalidate  the 
C,  where  policy  refers  to  application  for  fuller  description,  which 
includes    the    omitted    item 41 

Liability  of  company  is   flxed    by   C  and    without   regard   to   nature   of 

company    42 

Company  is  entitled  to  a  substantial  compliance  with  terms  of  C 64 

Rule  of  construction  In  favor  of  insured  can  not  nullify  express  agree- 
ments of  insured 54 

There  must  be  some  act  of  acceptance  on  part  of  insured,  where  com- 
pany proposes  to  renew  C,  to  complete  the  C  of  renewal 60 

Where  contract  executed  and  premiums  to  be  paid  Is  the  place  of  con- 
tract          62 

Policy  delivered  to  mortgagee  with  consent  of  Insured  becomes  effective 

from  time  of  acceptance  of  application 70 

Where  C.  by  Its  terms.  Is  not  complete  until  delivered  and  first  premium 
paid,  testimony  of  agent  that  C  is  complete  when  delivered  is  an 
opinion  only  and   not   binding  on   company 125 

Blank  form  with  estimates  of  values,  delivered  by  agent  with  policy 
and  over  his  signature,  held  to  be  only  a  statement  of  expecta- 
tion and  not  enforceable 128 

Policy  issued  by  foreign  company  In  Missouri  is  C  of  that  State 132 

Declarations  to  physician,  not  speclflclally  made  part  of  C  nor  referred 

to  by  policy,  are  not   basis  of  contract 135 

Delivery    of    policy    while    Insured    is    In    good    health    is    a    condition 

precedent    to   completion    of   C 138 

Paper  sent   to   insured   by   relnsur.er  to   be  attached   to   policy,   when   so 

attached   becomes  part   of  C 138 

Application  for  loan  after  attaining  majority  estops  insured  to  disaffirm 

contract    1*6 

In  absence  of  agreement,  prepayment  of  first  premium  is  unnecessary 
to  validity  of  preliminary  oral  C,  but  payment  must  be  made  on 
delivery    of   policy 1<7 

No  contract,  oral  or  otherwise,  is  complete  unless  prepayment  of  pre- 
mium is  made  or  waived,  if  policy  so  provides 147 

Conditional  delivery  may  be  made,  and  where  such  condition  is  not  per- 
formed,  there  is  no  C 147 

Preliminary  C  becomes  merged  in  policy  on  its  issue 153 

C   of   parties   measures   their   rights 154 

C   are   construed   strictly   against   company:    ambiguities   are    construed 

most  favorably  to   Insured 157 
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Where   Insured   died    before   policy   Issued,    right   of   action   for   specific 

performance  of  C  vests  In  wife  who  was  beneficiary 15> 

Contract    held    to    have    been    complete   although    policy   had    not    been 

Issued    169 

Where  oral  C  made  and  premium  paid,  beneficiary  could  maintain  ac- 
tion for  damages  for  company's  refusal  to  Issue  policy 16> 

Policy  Issued  by  Wisconsin  company  at  home  ofllce  In  that  State,  and 

made  payable  there  is  a  Wisconsin  C 160 

Forfeiture  provisions  of  C  are  construed  strictly  against  company.  .152.  161 
Relation  of  company  and  policyholder  is  purely  contractual,  and  upon 

death,  the  obligation  of  company  to  pay  becomes  a  liquidated  debt  162 
Acceptance  of  application,  and  act  of  placing  policy  in  hands  of  agent. 

without    condition,    completes    contract 167 

C  for  benefit  of  third  party  can  not  be  rescinded  by  original  parties .   168 

Where  policy  stipulates  that  It  Is  a  C  of  certain  State,  the  laws  of  that 

State  control   in  construction 170 

Construction  of  C  Is  one  of   general   law,   where  policy  does  not  stipu- 
late that  it  is  to  be  construed  by  laws  of  a  particular  State 170 

C  of  Insurance  is  an  entire  C  for  life,  and  each  installment  of  premium 

is  part  consideration  of  entire  insurance   for  life 179 

Compromise   settlement   with   infant   beneficiary   could   be   avoided   dur- 
ing  minority 180 

Doctrine   that    minor   must    make    restitution   upon    disaffirmance   of   C. 

when   applicable 182 

To  take  advantage  of  breach  of  C.   the  member  must   make  a  prompt 

election     204 

Admission  of  by-laws  to  determine  beneficiar>'  does  not  change  nature 

of   C.    within   statute   of   limitations 207 

Lex  loci  is  place  where  application  was  made  and  certificate  Issued  and 

delivered    211 

Execution  of  C  is  not  complete  until  countersigned  as  provided   therein  214 
Where  second  party  knew  nature  of  company  and  knew  that  acts  of  di- 
rectors were  unauthorized,  he  was  a  party  In  pari  delicto  and  could 

not    ask    for   relief 220 

Existing    by-law.    even    though    unreasonable,    Is    binding    on    member 

where  he  voluntarily  contracted  to  be  bound  thereby 222 

Impalrhfient   of   C,    enactment   of   by-laws   after   C   Is   complete   without 

consent    of    member    is 211.  228 

Completion  of  C.  approval  of  application  Is  condition  precedent  to,  un- 
der by-law  so  stipulating 229 

Courts   may   look  to   laws  of  foreign   State   for  effect   to   be   given  C  of 

societies    of    that    State 286 

Conditions   to   be    performed   after   death    of   insured    are    liberally   con- 
strued        239 

Amusement   C  of  mutual   benefit  association   is  valid 241 

Construction  of  C  must  be  according  to  intent  of  parties 242 

C  of   foreign  company,   on   plan   other   than   plan   for  which    it    was   li- 
censed,  are  not  enforceable 266 

Where  C  stipulates  forfeitures,  the  courts  must  sustain  them 267 

Rule  of  construction  should  be  liberal,  but  not  strained 268 

I>elivery  of  policy  Is  condition  precedent   to  completion  of  C 273 

Application  is  one  of  component  parts  of  C 274 

Laws  of  domicile  of  society  are  part  of  contract  and  binding  on  member  274 

Oral  C  of  insurance  is  valid 75 

Under  Ga.  Civ.  Code.  Sees.  2022.   2089,  providing  that  insurance  C  must 

be  in  writing,  a  parol  agreement  of  agent  would  be  without  effect..      77 

Construction  of  C  should  be  against  party  who  prepared  It 78 

Mutual  Intention  of  parties  must  govern  construction  of  C 79 

Company  may  depend  on  any  provision  of  Its  C,  which  is  not  unlawful     83 

Entire  C.   policy  issued  for  gross  premium  is 87 

Where  application  stipulates  that  it  Is  basis  of  C.  the  acceptance  of  pre- 
mium and  Issuance  of  policy  completes  a  C  on  such  basis 97 

Terms  of  C  are  binding  on  both  parties  when  unambiguous 99 

Lex  loci  is  where  last  act  was  done  to  complete  C 183 

Reinsurance  of  risks  is  a  breach  of  C 198 

Natural  meaning  of  policy  must  not  be  violated   In  construing  It 294 

Warranty  Is  part  of  C.  and  part  of  Its  consideration 312 

Modification  of  C  by  parol  agreement   Is  valid 828 

Modification  by  parol  agreement  Is  a  subsequent  C  and  not  a  variation 

by    parol    evidence 329 

Fidelity  bond  is  subject  to  same   rule  of  construction  as  other  Insur- 
ance  C 536 

"Contract   of   insurance"    defined 338 

Contracts  of  Insurance  are  contracts  of  indemnity 838 
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Contract  of  company  to  Indemnify  certain  offlcera.  who  had  guaran- 
teed Its  debts,  need  not  be  written S71 

Contract  of  board  of  directors  by  which  certain  of  its  members  derive 

benefits  Is  voidable  at  suit  of  the  corporation S71 

Amendment  to  by-laws  Is  not  impairment  of  C  where  party  agreed  in 

C  to  be  bound  by  amendments 279 

CONTRIBVTION. 

[See   Contract;   Other   Insurance;    Policy.] 

CONVERSION. 

[See   Agent.] 

CONVSYANCB. 

[See  Sale:  Title.] 

C,  where  deed  unrecorded,   though   fradulent  and  void   as  to  creditors. 

would  not  be  void  as  against  the  grantee,  claiming  as  the  insured     SO 

Under  a  statute  stipulating  that  a  C  between  husband  and  wife 
would  be  void  as  to  third  parties  unless  recorded,  the  third 
parties  are  only  those  who  are  in  position  to  be  prejudiced  by 
such  secret  C.  and  the  Insurance  company  could  not  have  been  so 
prejudiced     80 

Although  policy  is  payable  to  mortgagee,  a  C  under  foreclosure  to  him 
did  not  change  legal  effect  of  such  C,  and  there  had  been  such 
C  within  meaning  of  policy  as  avoided  It 87 

Vendor    has   no    insurable    interest    after   vendee    takes    possession    and 

can  not  recover  on  policy  Issued  to  him  before  the  C 72 

Vendee  can  not    recover  on   policy   Issued   to   vendor  where   consent  of 

company  to  C  was  not  obtained 72 

CO-OPEBATIVB  COMPANY. 

[See   Assessment    Company;    Mutual    Company:    Statutes.] 

CORONER'S  INQIBST. 

[See  Evidence.] 

Verdict    of   coroner's   Jury,    when    admissible,    is    prima    facie    proof    of 

cause    of    deatb 255 

CORPORATION. 

Although  company's  name  implied  that  it  was  a  corporation,  mem- 
ber could  not  claim   that  it  was  estopped   to  deny  such   fact  after 

alleging  that  it  was  a  co-partnership 65 

Annotation:     Insurance  of  life  of  offloer  of  C  for  the  benefit  of  the  C.    151 
C   has   no   implied   power   to   Insure   life   of   president    beyond    period   of 

his  connection  with   the  C 163 

"Stock    insurance    company"    construed 838 

"Mutual    insurance    company"    construed 838 

"Mixed   Insurance   company"    construed 338 

An  agreement   to  subscribe  for  stock,   held   not   to   be  enforceable  as   a 

subscription    344 

Stock  subscriptions  are  invalid  unless  10  per  cent  is  paid  In  cash  at 
time  of  subscription,   as  required   by   Stock   Corp.    Laws   N.   Y..   Sec. 

41    (Laws  1892.   p.    1835.   c.    688) 344 

Fire  Insurance  patrol,  organized  under  Acts  La.  1902.  No.  115.  p.  186.  is 

a  private  corporation,  and  is  liable  in  damages  for  its  negligence..    347  • 
1  Rev.  St,  N.  Y.  1827   (1st  Ed.)  pt.   1.  c.   18.  tit.   3.  Sec.   8.  providing  for 
amendment  of  charters  of  corporations,   applies  to  charters  of  in- 
surance  companies   organized   under    Laws   1853.    p.    887.    c.    463,    as 

amended  by   Laws   1865.   p.   546.   c.   328 356 

Right  of  stockholders  to  vote  is  vested,  and  an  amendment  to  charter 

divesting   such    right    is   Invalid .  .• 357 

Contract  by  board  of  directors  by  which  certain  of  its  members  derive 

benefits  is  voidable  at  suit  of  corporation 871 

Leading  Article:     State  control  of  foreign  corporations 400 

Rule  estopping  an  association  to  deny  corporate  existence,  where  it 
has  assumed  to  act  as  such,  has  no  pertinency  where  policy,  by  its 

terms,  states  that  it  is  not  a  corporation 66 

Business  of  Insurance  is  affected  with  a  public  interest 76- 

Whether  or  not  company  has  overstepped  Its  corporate  powers  must  be 

subject  of  direct  proceedings  of  ofBcers  of  State 100 

100(^28 
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Mo.  Laws  1907,  p.  815,  re^ulatlnff  salaries  of  officers,  applies  to  com- 
panies In  State  as  well  as  to  those  that  afterwards  enter 18S 

Mo.  Laws  1907.  p.  815,  regulating  salaries  of  officers,  merely  pro- 
hibits grantingr  of  license  to  companies  paying  erreater  salaries...   18C 

Statutes    regulating    foreign    companies    may    be    repealed    or    amended 

without  violating  any  of  their   rights 186 

Statute    regulating    salaries    of    officers    is    a    valid    exercise    of    police 

powers    187 

State  only  can  question  investments  of  insurance  company 371 

Insurance  company  has  implied  power  to  borrow  money  to  preserve  its 
assets    j7 1 

COUNTER-CLAIM. 

[See  Set-Off.] 

Company  need  not  file  claim  against  administrator  to  be  entitled  to  set- 
off for  unpaid  premiums,  where  policy  provides  therefor 148 

C  alleging  that   money  due   for  services   should    have   been   applied   to 

payment  of  assessments,  should  allege  from  which  such  duty  arose  214 

In  action  for  contract  price  for  releasing  vessel,  insurer  could  file  C  for 
damages  it  had  sustained  from  failure  of  contractor  to  release 
vessel    within    stipulated    time 827 

COtNTERSIONINO. 

[See  Policy;   Statutes.] 

COLRT8. 

[See    Practice;    Jurisdiction.] 

Where  a  State  has  established  a  public  policy.  Federal  C  will  follow 
It  although  contrary  to  what  has  been  independently  announced 
as  the  public  policy  of  such  court 160 

In  action  by  indorsee  of  premium  note.  Justice  C  has  Jurisdiction  to 
decide  suit  against  company  although  it  had  no  Jurisdiction  to 
cancel     policy 131 

Courts  of  equity  have  Jurisdiction,  in  actions  against  foreign  com- 
panies,  to   determine  rights  of  parties 205 

Court   of   admiralty    has    no   Jurisdiction    of    suit    on    contract    between 

marine   company   and    agent 823 

Courts  of  equity  will  take  Jurisdiction  of  action  against  unincorporated 

association    118,  350 

Supreme  C  will  not  review  facts  as  found   by  Appellate  C  in  Illinois...   395 

Judgment  of  Justice  court  may  come  within  provision  of  Lloyds  policy 
stipulating  that  action  must  be  brought  in  highest  court  of  original 
Jurisdiction    402 

CREDIT  INSURANCE. 

[See   Policy,] 

'^Experience"  as  used   In  C  policy 377 

Return  of  goods  sent  C.   O.   D.   as  an  experience   within   meaning  of  C 

policy    878 

Execution    of    note    does    not    become    an    "experience"    until    time    for 

payment  of  same 878 

Rider  relating  to  accounts  previously  made  in  determining  the  com- 
pany's measure  of  liability,  held  in  effect  to  antedate  the  policy  that 

length    of   time 878 

•'First    bill"    construed 378 

Application  of  salvage  where  C  policy  makes  no  provision  as  to  such..  878 
Accounts  taken  from  books  are  best  evidence  of  the  character  of  the 

goods    sold 878 

Rule  of  construction  of  C  policy 879 

Evidence  of  bookkeeper  speaking  from  books  of  accounts  before  him, 

held  to  establish  prima  facie  case  entitling  plaintiff  to  Judgment..   379 

CREDITORS. 

[See  Assignment;  Beneficiary;  Insurable  Interest;  Statutes.] 

Relation  of  holder  of  matured  tontine  dividend  policy  and  company  Is 

that  of  debtor  and  creditor 141 

Provision  of  policy  for  deduction  of  indebtedness  of  insured  to  company 
is  valid  notwithstanding  Ann.  St.  Mo.  1906.  p.  8749.  exempting 
wife's  policy  from  C 145 

Indebtedness  under  policy  **or  otherwise"   construed 145 

C,   as  beneficiary,   having  been  moving  factor  in  procuring  policy,  can 

only  recover  enough  of  proceeds  to  make  him  whole 148 
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Auiffnment  of  policy  to  C  is  valid  only  to  amount  of  debt 149 

Annotation:      Rlgrht   of   C   to   reach    option   of   Insured   to   receive   cash 

surrender  value  of  policy;  and  their  right  to  reach  policies  having 

a  cash  value 161 

Proceeds  of  policy  are  not  liable  for  debts  of  Insured's  estate  after  It 

has  been  paid 166 

Relation  of  company  and  policyholder  is  purely  contractual,  and  upon 

death,  the  obligation  to  pay  becomes  a  liquidated  debt 162 

Premiums  paid  by  Insured  for  benent  of  wife  can  not  be  followed  by  C  168 
Partly  paid-up   policies  with   provisions   for  surrender,   etc.,   are   assets 

of  bankrupt's  estate,  to  which  creditors  are  entitled ^ 180 

Right  of  C  to  reach   vested   Interest  of  benenciaries  in   gratuity   fund, 

under  Rev.  Laws  Mass.  1902.  c.  159,  Sec.  S,  cl.  7 287 

Under  Laws  N.   H.   1895,   p.    444.   c.   86,   sec.    10,   exempting  proceeds  of 

benefit  certincate  from  C,  deprives  C  of  insurable  interest 241 

Mass.   Rev.   St.    1902,   c.    118,   sec.    78.   exempting  wife's  policy   from   C. 

Includes  paid-up  endowment   policy  assigned   to  wife 188 

Sufficiency  of  complaint  by  creditor  for  recovery  of  "premiums  paid  In 

fraud  to  creditors"  under  Mass.  Rev.  Laws  1902.  c.  118.  sec.  73....  190 
Money  paid  by  an  Insolvent  as  premiums  on  a  policy  payable  to  a  third 

person  Is  "money  paid  In  fraud  of  creditors" 190 

Assignment  of  policy  by   insured    (a  bankrupt)    the  proceeds  of  which 

upon  death  of  original   beneflclary  passed   to   him  as  heir  of  such 

beneficiary,  was  void  as  in  fraud  of  C , 190 

CBIMINAI*  TAW. 

[See  Statutes.] 

Annotation:     Liability  of  Insurance  company  In  case  of  Intentional  de- 

■tructlon  of  property  by  insured 88 

That  Insured  carried  pistol  at  time  of  death  was  no  defense  policy  ex- 
empting company  where  death  met  in  violation  of  law,  unless  the 
act  brought   about  the  death 140 

Where  loans  were  transferred  for  purpose  of  annual  report,  a  verifica- 
tion of  such  report,  stating  that  there  were  no  loans  at  that  time 
was  not  perjury 844 

Transfer  of  loans  to  bankers  for  purpose  of  making  annual  report  was 

not    forgery ^ 845.  365 

Statement,  under  oath  that  there  were  no  loans,  where  such  loans  had 
been  temporarily  transferred,  held  sufficient  to  submit  to  jury  on 
question  of  perjury 365 

CROP  INSURANCE. 

[See  Policy.] 

CUSTOM. 

[See   Evidence;   Waiver.] 

Under  policy  insuring  against  loss  by  fire,  insured  could  not  recover 
where  barn  knocked  down  by  lightning  but  did  not  burn,  although 
company  had  been  accustomed  to  pay  for  damage  done  by 
lightning   10 

A  prior  uniform  custom  of  the  company  in  making  payment  of  loss 
caused  by  lightning,  which  did  not  burn  building,  under  policy 
insuring  against  loss  by  fire,  did  not  constitute  a  C  of  the  business 
or  of  the  community,  but  only  showed  that  company  had  pre- 
viously paid  invalid  claims 10 

Where  it  had  been  C  of  agent  to  renew  policy  and  give  insured  credit 
for  premium,  such  C  could  not  l>e  discontinued  without  notice  to 
insured     18 

Where  company  has  made  a  C  of  accepting  checks  in  payment  of  pre- 
mium. It  will  be  estopped  to  afterwards  say  that  such  payment  was 
not  sufficient  compliance  with  policy 81 

Evidence  of  C  In  receiving  after-due  premiums  should  not  have  been 
admitted  where  Insured  was  contending  that  i>olicy  had  not  lapsed 
at  time  of  fire,  but  had  been  reinstated  after  due  date  but  before 
the    fire 81 

C  need  not  be  pleaded  In  order  to  be  proved 60 

C  of  accepting  premiums   after  due   date  estops   company   to   claim  a 

lapse  where  last  installment  was  delinquent  three  days 146 

Whether  C  of  receiving  after-due  premiums  was  abrogated,  under  the 

evidence,   was   for  the  jury 158 

C  of  receiving  payments  after  due  date  is  waiver  of  prompt  payment . .   208 
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Where  C  of  local   lodffe  !■  brought  to  notice  of  rrand   lodge,   mich   C 

la  binding 244 

Annotation:  Custom  to  pay  certain  classes  of  losses  as  affecting  liabil- 
ity of  the  company  for  such  a  loss  not  covered  by  the  policy fC 

Where  only  two  stores  In  the  town,  the  C  of  those  two  constituted  the 

C  of  the  community  as  to  closing  hours f8 

Annotation:     Effect  of  C  to  give  Insured  notice  of  maturity  of  premium 

where  insured  is  not  otherwise  entitled  to  notice S2S 

C  of  company  is  not   binding  on  insured  unless  he   had   knowledge  of 

such   C 114 

DAMAOB8. 

[See  Interest;   Measure  of  Damagea] 

Where  oral  contract  made  and  premium  paid,  beneflciary  could  main- 
tain action  for  D  for  company's  refusal  to  Issue  policy 159 

Where  policy  Is  payable  in  bonds,  a  denial  o/  liability  is  repudiation  of 

contract,  and  Insured  is  entitled  to  recover  D  to  amount  of  bonds..   177 

Attorney's  fees  may  be  recovered  as  part  of  D  where  company's  refusal 

to  pay  was  In  bad   faith fO 

Applicant  may  sue  for  D  where  society  breached  contract  by  rescind- 
ing resolution  accepting  him  as  a  member 27f 

Company  could  show.  In  mitigation  of  D  for  breach  of  agency  con- 
tract, that  by  proper  diligence  the  agent  could  have  obtained 
other    remunerative    employment 384 

Testimony  showing  that  agent  had  arrangements  to  take  other  em- 
ployment is  admissible,  in  action  for  D  for  breach  of  agency 
contract    S8( 

General    allegation   of    D    held    sufficient    in    action    on    title    Insurance 

policy    388 

Employer's  liability  company  is  liable  In  D  for  negligence  in  defending 

suit    against   insured 400 

DEATH. 

[See   Beneflciary;    Distribution;    Presumption  of  Law.] 

Evidence   considered    and    held    that    insured's    D   was    from    accidental 

causes   166 

Where  insured  died  before  policy  issued,  right  of  action  vested  in  wife 

who    was    beneflciary 160 

Presumption  of  D  arises  where  insured  disappeared   and   was  unheard 

of  for  seven  years 222 

Exemption    of    liability    from    disability    resulting    from    certain    causes 

does  not  exempt  from   D  from  those  causes 222 

Although  presumption  of  D  arises  after  seven  years  disappearance,  the 

time  of  D  depends  upon  the  circumstances  and  Is  for  the  Jury. —   248 

Cause  of  D  is  for  jury  where  testimony  is  conflicting 287.  288.   207.   311 

Instructions  as  to  whether  D  was  caused   by  accident  or  disease,  held 

not    to    be   conflicting 287 

All    morbid    changes    of    vital    functions,    etc..    resulting    from    injury, 

should  be  regarded  as  effect  thereof  and  not  the  cause 288 

Disease,    and    not    lowered    vitality    caused    from    injury,    held    to    have 

been  cause  of  D 288 

Burden  is  on  plaintiff  to  show  that  D  was  accidental 810 

That  D  was  accidental  could  be  shown  by  circumstantial  evidence 311 

Whether  or  not  proofs  of  D  showed  cause  of  D  to   have  l>een  within 

policy    was   for   Jury 315 

Proofs    of   D.    submitted    to    show   valid    claim,    are    not    admissible    to 

show  real  cause  of  D 316 

There   is   no   presumption   of  surviorship   where   reciprocal   beneficiaries 

met  D  in  a  common  disaster 322 

DECEDENT'S   ESTATE. 

[See  Administrator  and   Executor;   Death;   Distribution.] 

Interest  of  first  wife  in  policies  on  life  of  husband,  which  upon  her 
death  passed  to  husband  by  will,  passed  to  second  wife  the  same  as 
any  other  personal  asset  of  husband 180 

Judgment  giving  executor  of  assignee  a  lien  on  proceeds  can  not  be 
complained  of  on  ground  that  it  did  not  order  the  surrender  of 
policy  when  options  became  available 342 
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DKKD. 

[See  Conveyance;  Sale;  Tttle.l 

Conveyance,  where  deed  unrecorded,  though  fraudulent  and  void  as  to 
grantor's  creditors,  would  not  be  void  as  a^rainst  grantee,  claiming 
as  the  Insured SO 

There  was  siAnclent  delivery  of  D  to  constitute  change  in  title,  where 
both  parties  left  D  with  attorney  to  be  recorded  upon  obtaining 
map  of  place S8.     S9 

Vendee  has  title  although  D  Is  unrecorded 90 

DEFINITIONS. 

[See  Contract:  Policy.] 

"Forthwith"   means  with  due  diligence 2 

"Within."   as  used  in   policy  insuring  automobile,   defined 4 

The  word  "occasioned"  means  same  as  the  word  "caused" 7 

"Drummer  fioater"   policy,   construed 9 

"Fire,"   defined    9 

"Reasonable  attorney's  fees."  construed 25 

"Riot"    defined 81 

"Disinterested  appraiser."  construed 44 

"After  loss"  and  "after  the  fire"  are  synonymous 58 

"Subject  of  Insurance"  construed 68 

"Stack"  defined 06 

"Attached"   and    "additions  attached   thereto"    mean   "connected   with" 

or    "Joined    to" 68 

"Sound    health"    construed 123,  288 

"Addicted"    defined 149 

"In   force"    construed 162 

"Occasional    drink"    construed 166.  187 

"To  excess"   construed 166 

"Rebate"     defined 171 

"Assured"  and   "Insured"  defined  and  distinguished 172 

"Relative"   defined    212,  279 

"Killed"  defined    222 

"Legal"   defined    237 

"Legal    dependent" 237 

"Waiver"  defined 101,  245 

"Serious  illness"  construed   275 

"Bad  faith"  construed   90 

"Fallen  building"  construed 92 

"Sound  value"  construed 96 

"Issued"  defined   102 

"Adjust"   defined    107 

"Due    diligence"    defined 288 

"Accident"    defined 291 

"Warranty"    defined 260,    292.   293 

"Representation"    defined 260.   292 

"Occupation"    defined 313 

"Pirates,"   as  used   In   marine  policy,   defined 829 

"Contract    of   insurance"    defined 338 

"Stock   Insurance   company"    construed 338 

"Mutual  Insurance  company"   construed 338 

"Mixed   Insurance   company"   construed 338 

"Life  and  accident   Insurance"   construed 338 

"Beneficiary"    defined 339 

"Insurable   Interest"    construed 339 

"Concurrent"    defined 350 

"Double  Insurance" 357 

"Reinsurance"    defined 357 

"Experience"  as  used  in  credit  insurance  policy 357 

DEUYBBT. 

[See  Contract;  Policy.] 

Where  Insured   applied   to  agent   for   Insurance,   and    the   policies   were 

written  but   not  delivered,   there  was   no  completed   contract 19 

There  was  a  sufllcient  D  of  deed  to  constitute  change  in  title,  where 
both  parties  left  deed  with  attorney  to  be  filed  upon  obtaining  a 
map   of    the    land 38,     39 

D  of  proof  of  loss  to  adjuster  is  suflllcient  D  to  company 40 

Policy  delivered  to  mortgagee  with  consent  of  Insured  becomes  effective 

from   time   of  acceptance   of   application 70 
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General  rule  that  unconditional  D  to  a^ent  Is  D  to  applicant,  when  not 

applicable    188 

Evidence  considered,   and   held   that   company   had   acquiesced   in  D  of 

policy    144 

Conditional  D  may  be  made,  and  when  such  condition  has  not  been  per- 
formed, there  is  no  contract 147 

Where  policy  was  delivered  on  condition,   insured  should   have  notified 

company  of  election  to  accept   same 147 

When  not  necessary  to  completion  of  contract 187 

Delivery  "in  person"   construed 208,  204 

D  of  policy  is  condition  precedent  to  completion  of  contract 278 

Mailing  fidelity  bond  to  obligee  held  to  be  sufllclent  D  to  applicant...   368 
Possession  of  policy  raises  a  presumption  of  D 201 

DEMAND. 

[See  Notice.] 

DEPABTUBB. 

[See  Pleading:   Practice.] 

DEPENDENT. 

[See  Beneficiary;  Constitution  and  By-Laws.] 

Woman  who  cared  for  member  during  his  illness  was  not  a  D 238 

Mother  of  member  is  not  a  legal  D 287 

Hotel   keeper,   who  agreed   to   provide   for  member   In   consideration  of 

being  made  beneficiary,  is  not  a  D 240 

DEPOSITS. 

[See  Statutes.] 

Vendee  company  is  entitled   to  statutory   D  made  by  vendor  company 

upon  its  organization 18S 

DESCRIPTION. 

[See    Application:    Policy:    Risk.] 

Omission  of  one  item  In  D  of  property  does  not  Invalidate  policy,  where 
policy  refers  to  application  for  a  fuller  D.  which  includes  the 
omitted   item    41 

DEVIATION. 

[See  Marine  Insurance.] 

D  Is  cause  for  forfeiture 828 

Voyage  made  to  port  other  than  permitted  by  policy  is  a  D 828 

Whether  company  consented  to  D  was  for  Jury  under  the  evidence....   828 

Statement  that  loss  would  be  paid  waives  forfeiture   for  D 828 

It  Is  duty  of  shipper  to  proceed  without  unnecessary  D 833 

Placing  vessel  In  dry  dock  to  be  painted,  when  not  a  maritime  neces- 
sity.   Is   D 883 

DIRECTORS. 

Agreement  of  officers  of  mutual  benefit  company  to  use  their  Infiuence 
to  secure  resignation  of  certain  D  and  removal  of  principal  ofllce 
is  against  public  policy 220 

Any  agreement  of  officers  of  mutual  benefit  company  inconsistent  with 

their  discretionary   powers   Is   illegal 210 

Contract  of  board  of  D,  by  which  certain  of  Its  members  are  to  derive 

benefits.   Is  voidable  at  suit  of  corporation 371 

DISABILITT. 

[See  Accident  Insurance;   Definitions;  Policy.] 

"Physical  inability  to  work"  as  used  in  policy  construed 208 

"Immediately    disabled"    construed 298 

DISAPPEARANCE. 

[See  Death;  Presumption.] 

Presumption  of  death  arises  where  Insured  has  been  absent  and  un- 
heard of  for  seven  years 222 
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Although  presumption  of  death  arises  after  seven  years  D.  the  time  of 

death  Is  for  Jury 246 

Indemnity   bond   conditioned   upon   saving  society   harmless   if   insured 

be  found  is  not  without  consideration 27S 

DISCRIMINATION. 

[See  Constitutional  Law;  Statutes.] 

Separate    agreement    to    reduce    second    premium    In    consfderation    of 

services  Is  D  within  meaning  of  Ky.  St.  1903,  Sec.  966 186 

Ky.  St.  1903.  Sec  666,  prohibiting  D  Is  not  violated  by  act  of  agent  re- 
bating part  of  his  commission 189 

Separate  agreement  made  with  policyholder  is  not  D  within  meaning 

of  N.  C.   Rev.  St.  1906,  Sec.   4775 14^ 

Provision  for  special  income  in  consideration  of  Insured  furnishing  re- 
ports of  applicants,  is  not  D  within  meaning  of  Ala.  Code  1907. 
Sec.    4679 171 

N.  T.  Laws  limiting  amount  of  new  business  but  excepting  companies 
whose  Insurance  is  more  than  one-half  industrial  insurance  is  not 
unjust    D 17a 

Amendment  to  by-laws  depriving  female  members  of  right  to  bene- 
fits is  an  illegal  D 26> 

Executed  agency  contract  by  which  rebates  are  given  does  not  render 

policy,   Issued  contemporaneously,  void 199 

Agency  contract,   executed   contemporaneously   with   policy,    held   to   be 

unjust  D  within  N.  C.   Rev.  St.   1905.  Sec.   4776 198 

Policyholder   cannot    enforce   executory    contract   made    in   violation    of 

anti-rebate  law 19^ 

111.  Act  of  June  19,  1891,  prohibiting  unjust  D  construed 200 

DISEASE. 

[See  Accident  Insurance:  Disability;  Policy.] 
"Diseases,   Injuries  and  affections"    refer  only  to   those   that  affect  the 

general  health 149 

"Insanity  or  other  hereditary  disease"  construed 167 

D.  and  not  lowered  vitality  caused  by  injury,   held  to  have  been  cause 

of    death 283 

DISSOLUTION  OF  COMPANY. 

[See  Fraternal  Benefit  Orders:  Insolvent  Company;  Receiver.] 

Judgment  granting  D  can  not  be  objected  to  after  time  of  appeal  from 

such   Judgment    had   expired 362 

Members  of  Insolvent  assessment  company  are  not  liable  to  assess- 
ments   after    D 352 

Members   of   assessment   company    are    entitled    to    return   of   unearned 

assessments  upon  D 352 

Dissolution  of  mutual  company  can  not  be  had  at  suit  of  policyholders 

unless  a  trust  relationship  exists  between  the  two 361 

DISTRIBITION. 

[See   Accounting;   Beneficiary;    Decedent's   Estate;    Insolvent   Company;    Re- 
ceiver.] 

Where  an  illegal  beneficiary  Is  named,  the  heirs  of  the  member  are  en- 
titled   to   the   proceeds 228 

An   amount    designated    by    member    to    be    used    for    funeral    expenses 

passes  to  his  legal  heirs 228 

D  of  proceeds  where  one  of  two  named  beneficiaries  died 282 

Annotation:     Disposition  of  fund  In  mutual  benefit  society  upon  failure 

of  beneficiary   234 

Policy  on  life  of  husband,  payable  to  wife,  becomes  part  of  husband's 
estate,  where  wife  died  first  and  willed  all  of  her  property  to  her 
husband     • 870 

Where  designation  of  beneficiary  Is  Illegal,  those  named   In  statute  are 

entitled  to  take   274 

D,  where  remainderman,  who  was  guardian  of  Incompetent  life-tenant, 

had  insurance  In  his  own  name 104 

DIVIDENDS. 

[See  Policy.] 

The  only  right  of  policyholder  to  D  comes  from  his  contract 164 

Where  right  to  D  is  conditioned  on  payment  of  premiums,  failure  to 
pay  premiums  for  certain  year  forfeits  right  to  D  for  that  year,  and 
insured  could  not  have  same  applied  to  purchase  extended  in- 
surance        164 

Right  of  policyholders  of  mutual  company  to  share  in  surplus 866 
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DIVOBCB. 

[Se«  Beneficiary-] 

Wife,  securing  D,  forfeits  her  rlgrht  to  Insurance 117 

D  secured  for  purpose  of  clearing  title  where  husband  had  disappeared. 

would   not  estop  wife  to  claim   benefits 247 

Where  designation  of  wife  as  beneficiary  was  not  changed  after  D.  she 

was   entitled   to   benefits 846 

Fact  that  Insurable  Interest  ceased  at  time  of  D  will  not  prevent  re- 
covery if  designation  as  beneficiary  was  valid  at  inception S4< 

D  wife   has   Insurable   Interest    In    husband's   life   during   time   alimony 

Is    payable Iff 

Divorce  has  no  effect  on  wife's  right  to  proceeds  of  policy 200 

DOUBLE  IN81RANCE. 

[See  Other  Insurance.] 
"Double    Insurance"    construed 867 

DROWNINO. 

[See  Accident  Insurance.] 

Death  by  D  Is  death  from  external,  violent  and  accidental  means 804 

DUB   DILIGENCE. 

D  Is  a  question  of  law.  where  facts  are  not  In  dispute 2 

The  requirement  of  D  is  satisfied  where  Insured  did  not  unnecessarily 

postpone    sending    statement 2 

Burden  of  proof  is  on  Insured  to  show  that  he  exercised  D 2 

Evidence  considered  and  held  that  insured  had  exercised  D  in  sending 

proof  of   loss 2 

D  In  protecting  self  from  injury  or  death  is  for  jury 287 

D    defined 288 

DUBE88. 

Threat  of  litigation  is  not  such  duress  as  will  avoid  contract 86< 

EABTHQUAKE. 

[See  Policy.] 

Under    the   provisions   of    the    policy.    loss    caused    by    fire,    which    was 

originally  started   by   E,   was  not   excepted '. 7,     79 

E  shock  which  rendered  useless  the  city's  water  supply  held  not  to 
have  been  Indirect  cause  of  loss  from  fire  occurring  the  following 
day    80 

Instruction  which  did  not  consider  whether  fire  extended  "at  once"  to 

the  insured  property,  or  consider  intervening  causes  was  erroneous.     80 

ELECTION. 

[See  Notice.] 

EBIBEZZLEBIENT. 

[See   Agent;    Criminal    Law.] 

Evidence  held  Insufficient  to  show  that  employe  was  guilty  of  dis- 
honesty amounting  to  larceny  or  E 885 

Word  E  as  used  In  fidelity  policy  should  be  given  a  liberal  construction. .   842 

Act  of  cashier  in  drawing  checks  on  security  of  certain  drafts,   which 

were  later  returned  unpaid,  did  not  amount  to  E 353 

Monthly  statements  of  correspondent   banks,   when  properly   identified. 

are  admissible  to  prove  E 807 

Sufficiency  of  proof  of  E  in  action  on  fidelity  bond 3f  9 

EMPLOYER'S  LIABILITY. 

[See   Policy.] 

Sufficiency  of  compliance  with  requirement  that  Insured  provide  ma- 
chine   guards,    considered 387 

Recovery  of  earned  premium  on  E  policy  could  not  be  defeated  on 
ground  of  fraud  in  Inserting  additional  risks  unless  Insured  was 
deceived     848 

Laches  of  insured   in  objecting  to  inclusion  of  other  risks  in  E  policy 

estops  It  to  deny  liability  for  earned  premium 843 
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B    company    held    liable    to    insured,    where    judgment    was    recovered 

against  insured  although  not  yet  paid S45 

Notice  ffiven  three  months  after  accident  is  immediate,  where  insured 

did  not  know  of  action  until  then ^ 34< 

Receiver's   note   was   not   such   payment    to   employe   as   would   satisfy 

provision  of  B  policy S48 

Under  policy  provision,  employer  was  required   to  rive  notice  of  both 

injury  and  commencement  of  action S48 

Notice  iriven  nine  months  after  accident  is  not  immediate S49 

Annotation:  When  is  insured  chargred  with  knowledge  of  accident,  so 
as  to  require  him  to  give  notice  thereof,  as  provided  by  a  policy 
indemnifjing  against  liability  for  personal  injuries  to  others S55 

Costs  of  maintaining  successful  defense.  B  company  held  not  liable  for 

S55.  881 

Failure    to    forward    summons,    where  'Such    summons    had    not    been 

properly  served,   held   no  cause   for  forfeiture S68 

Sixty  day  limitation  in  B  policy  is  binding  on  insured S70 

Bmployer   held    liable   for   additional    premium   under   provision    basing 

premium    on    compensation    of    employes 374 

Failure  to  bring  action  on  policy  within  time  specified  therein  is  cause 

for    forfeiture 87» 

Because  suit  was  pending  against  principal  contractor  at  end  of  limita- 
tion period  did  not  effect  limitation  as  agreed  upon  by  subcontrac- 
tor  in   policy 880 

Action  by  insured  (subcontractor)  within  80  days  after  Judgment 
against  him  in  favor  of  principal  contractor,  was  not  compliance 
with  requirement  that  such  action  be  commenced  within  SO  days 
after  Judgment  in  favor  of  injured  party 880 

Bvidence  considered  and   held  that  limitation  clause  .of  liability  policy 

had   not   been   waived 880 

Where  applicant  for  B  policy  stated  that  he  was  "general  contractor, 
sewer  construction."  the  fact  that  he  built  pillars  for  railway  was 
not  breach  of  warranty 880 

Defense  by  B  company  of  suit  against  employer  does  not  make  it  liable 

for    maintenance 888 

Contract  to  indemnify  employer  is  not  against  public  policy 883 

Provision  of  B  policy   forbidding  settlement  at   initiative  of  employer, 

construed    888 

^Settlement  between  employer  and  employe  is  bar  to  action  by  employe 

against  B  company  for  maintenance 888 

Insured  is  liable  for  additional  premiums  at  rate  named  in  policy  and 

not  at  rate  given  by  agent  on  original  payment 889 

night   of  B  company  to   Inspect   insured's  books 894 

Act  of  company  in  making  motion  to  set  aside  default  against  policy- 
holder, held  waiver  of  immediate  notice 896 

In  defending  action  against  insured.  B  company  must  exercise  reason- 
able   care 400 

ENDOWMENT   POLICY. 

[See  Beneficiary:  Policy.] 

Mutual   assessment   companies,   under   Pa.    Acts   1876.    sec.    87.    have   no 

authority   to    issue    B 223 

EQumr. 

[See    Jurisdiction;    Reformation;    Specific    Performance.] 

Because  policy  is  payable  in  bonds  does  not  Justify  suit  in  B  for  can- 
cellation   for    fraud 178 

Parties    to    contracts    regulating    rates    are    not    immune    to    equitable 

remedies 7C 

ESTATE. 

[See  Administrator  and   Bxecutor;    Beneficiary;    Decedent's   Estate.] 

Policy  payable  to  executors,  administrators  or  assigns  is  payable  to  in- 
sured's   B 185 

EgTOPPEI^ 

[See  Agent;  Pleading  and  Practice;  Waiver.] 

Although  by-laws  of  mutual  company  require  that  entry  of  assignment 
be  made  on  its  books,  written  permission  of  its  secretary  to  make 
such  assignment,  estops  company  to  deny  validity  thereof 9 
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Where  permission  had  been  riven  Insured  to  Install  ^as  plant  the 
company  was  estopped  to  deny  liability  because  of  increase  of 
hasard    » 

Refusal   to  pay  loss  for  breach   of  vacancy   alone   estops   company   to 

set  up  other  defenses  In  Its  answer 11 

Knowledge  of  a«ent  that  Insured's  title  was  99-year  lease  estops  com- 
pany to  claim  a  forfeiture  for  breach  of  provision,  stating  that  in- 
sured's title  was  a  fee  simple 16. 

After  knowledge  of  acts  of  forfeiture  by  insured,  an  acceptance  of  pre- 
mium note  from  assignee,  estops  company 19.     20^ 

Limitation    in    policy    upon    authority    of    agent    is    Inferior    to    law    of 

equitable  E  and  may  be  waived 21 

Consent  of  agent  to  other  Insurance  estops  company  to  claim  for- 
feiture, even  though  policy  requires  written  consent  of  company...     21 

Co-operative  company  is  estopped  to  contend  that  resolution  was  ir- 
regular after  three  years'    compliance   therewith 22- 

Compromise  agreement  did  not  estop  insured  from  subsequently  bring- 
ing action  for  the  full  amount,  where  company  did  not  pay  the 
agreed  sum   because  of  garnishment   by  creditors  of  insured 25 

Where  company  has  made  a  custom  of  accepting  checks  in  payment  of 
premium,  it  will  be  estopped  to  afterwards  say  that  such  payment 
was  not  sufficient  compliance  with  policy SI 

Property  described  in  policy  as  purchased  on  contracts  was  notice  to 
company  that  something  remained  to  be  done,  and  company  was 
estopped  to  say  that  insured  was  not  sole  and  unconditional  owner     84 

Rev.  Civ.  Code.  S.  D.,  sec  1849.  declaring  that  acknowledgment  in  policy 
of  receipt  of  premium  is  conclusive  evidence  of  payment,  estops 
company  to  say  that  premium  was  not  actually  paid SS 

Conduct  of  company,  leading  insured  to  believe  that   it  Is  unnecessary 

to  furnish  proof  of  loss,  is  cause  for  estoppel 29.     ST 

Company   is  estopped    to   deny   payment   of   premium   where   same   has 

been    charged    to    their   agent ilV 

Insured  is  estopped  to  deny  liability  on  premium  note,  where  he  ac- 
cepted and  retained  a  policy,  knowing  it  to  be  incorrect  in  its 
description    of    risk 42^ 

Knowledge  of  general  agent,  that  property  stood  on  leased  ground  and 
was  incumbered,  estopped  company  to  claim  forfeiture  for  breach  of 
policy   provisions 51 

Failure  of  company  to  notify  Insured  of  its  objections  to  proof  of  loss 

estops  it  to  raise  such  objections  in  defense 61,     5S 

Company   is   estopped    to   deny    liability    on    binder   where   it   failed    for 

twenty  days  to  reject  application SS^ 

Although    its   name   implied    that   It    was   a   corporation,    member   could 
not   claim   that   it    was   estopped    to   deny   such    fact   after   alleging     . 
that  it  was  a  co-partnership 65 

Rule  estopping  an  association  to  deny  corporate  existence,  where  it  has 
assumed  to  act  as  such,  has  no  pertinency  where  policy,  by  its 
terms,  states  that  it  is  not  a  corporation •( 

Where  company  accepts  "change  of  designation"  of  beneficiary  and  re- 
tains same  without  objection,  it  is  estopped  to  claim  such  change 
Inva^d    120^ 

Although  nephew  may  have  no  insurable  interest  in  life  of  uncle,  the 
contract  of  company  to  pay  proceeds  to  him,  and  actual  payment 
to  him,  precludes  others  from  questioning  his  insurable  interest...   12 J 

Company  could  not  demand  payment  of  premium  note  and  at  same  time 

insist  on   forfeiture  of  policy 12> 

Where  policies  were^  payable  to  executor,  the  fact  that  company  paid 
two  to  mother  would  not  estop  It  to  say  that  she  was  not  proper 
party  plaintifT  in  action  on   third 145 

Application  for  loan  after  attaining  majority  estops  Insured  to  dis- 
affirm   policy 146 

Custom  of  accepting  premiums  after  due  date  estops  company  to  claim 

lapse  where  last  installment  delinquent  three  days 146 

Medical    examiner    is    agent    of    company    and    where    he    writes    down 

wrong  answer  the  company  is  estopped 167 

Knowledge  of  agent  of  habits  of  Insured  estops  company 166 

Company  having  knowledge  of  previous  rejection  is  estopped  to  claim 

breach  of  warranty 172- 

Company  permitting  one  to  do  such  acts  as  to  lead  a  prudent  person 
to  believe  that  such  a  one  is  Its  agent  ir  estopped  to  deny  his 
agency    177 

Where  initiation  is  allowed  to  proceed  with  knowledge  that  certificate 

is  not  correct,  the  society  is  estopped  to  question  its  regularity 20# 
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Payment  of  premium  for  four  years  estops  Insured  to  claim  breach  of 

contract  because  of  increase  of  premiums 204 

Custom  of  receiving  assessments  after  due  date  estops  company  to  assert 

a    forfeiture 208 

Society  is  estopped  to  deny  right  of  beneficiary,  where  it  accepted  as- 
sessments up  to  time  of  death  of  member 212 

Where  second  party  knew  the  nature  of  the  company  and  knew  that 
acts  of  directors  were  unauthorised,  he  was  a  party  in  pari  de- 
licto and  could  not  ask  for  relief 220 

After  admittinsT  in  stipulation  of  facts  that  assessment  had  been  paid, 

company  is  estopped  to  afterwards  deny  such  payment 225 

Failure  to  return  premiums  does  not  estop  society  where  membership 

was  incomplete 280 

Society  is  estopped  after  receivinsr  benefits  of  an  unauthorized  contract 
*  to  deny  its  liability 230 

Failure    of   local    lodge    to    notify    supreme    lodge    of    member's    death 

would  not  deprive  beneficiary  of  right  to  recover 289 

After  receiving  assessments  from  member  of  reinsured  society,  the  re- 
insurer is  estopped  to  deny  validity  of  contract  of  reinsurance 257 

That  company  waived  forfeiture  in  some  cases  does  not  estop  it  from 

exercising  the  right  in  other  comob 207 

Where  member  mailed  dues,  but  they  were  not  received  in  time  be- 
cause of  absence  of  financier  the  society  was  estopped 273 

Knowledge  of  agent  of  habits  of  applicant  estops  company 270 

Company  is  not  estopped  to  claim  forfeiture  where  there  was  a  change 
In  title  without  consent,  although  such  company  knew  at  time 
policy  was  issued  that  insured  was  under  obligations  to  make  such 
change    77 

Company  is  estopped  to  declare  forfeiture  because  insured  did  not  own 
land  upon  which  property  was  situated,  where  at  time  policy  was 
issued  its  agent  knew  of  fact 81,     82 

Failure  of  insured  to  read  policy  will  not  defeat  an  E  of  the  company..     82 

Acceptance  of  policy  estops  insured  to  deny  knowledge  of  its  contents..     87 

Retention    of    premiums,    after   full    knowledge   of   facts   that    rendered 

policy  void  ab  initio  estops  company 108 

Where  company  issued  policy  Without  a  written  proposal,  it  was  es- 
topped to  afterwards  say  that  in  consequence  of  want  of  proposal 
there  was  no  contract 183 

Company  is  not  estopped  to  say  that  assignee  has  no  interest  in  policy, 
although  it  issued  to  him  a  paid-up  policy  in  place  of  the  original 
policy    188 

E  arises  only  when  conduct  of  party  estopped  has  l>een  fraudulent  or 

unjust   188 

Acquiescence  of  beneficiary  in  merger  contract  estops  him  to  question 

validity     thereof 108 

Acts  of  agent  held  to  estop  company  to  assert  forfeiture  for  non-pay- 
ment  of   premium 295 

Company  is  estopped  to  cancel  policy  after  injury 299 

Knowledge  of  unseaworthiness   and   charge   of  higher   rate   because   of 

such  fact  estops  company 824 

Company  is  estopped  to  deny  validity  of  contract  issued  by  agent  on 
special  premium  rate,  where  It  did  not  cancel  policy  after  knowl- 
edRo     850 

Payment  of  an  amount  into  court  estops  company  to  afterwards  deny 

its  liability  for  less  than  that  amount 851 

Maker  of  capital  stock   note   is  estopped  to  set  up  fraud   where  third 

parties  would   be   prejudiced 354 

Policyholder,  having  received  notice  of  change  of  by-law  by  rein- 
surer and  making  no  objection  thereto,  is  estopped  to  afterwards 
object    368 

Failure  to  make  Inquiry  estops  company 116 

Company  Is  estopped  to  set  up  misrepresentations  as  defense  where  it 

had   knowledge   of  facts 199 

Acceptance  of  assessments  estops  company  to  deny  right  of  J>eneficlary 

to  proceeds 380 


EVIDENCB. 

[See   Practice;    Proof.] 

Statement   of   Insured    after   fire,    but    before    he    learned    thereof,    that 
policy  had  been  canceled.  Is  E  of  his  consent  to  such  cancellation... 
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Where  agent  a^eed  that  iron-safe  clause  would  not  be  operative,  and 
contemporaneous  with  this  agreement  accepted  the  premium.  It 
would  have  t>een  a  fraud  on  Insured  to  exclude  E  of  the  parol 
agreement  S 

After  agent  had  testified  that  he  had  notified  Insured  that  further 
credit  would  not  be  given  him.  testimony  of  Insured  and  hts  at- 
torney, of  a  statement  of  the  agent  that  no  such  notice  had  been 
given,  should  have  been  limited  to  purpose  of  Impeaching  agent....     18 

Testimony  of  Insured  alone  is  Insufficient  to  establish  a  fact  so  as  to 

require  Its  acceptance  as  undisputed ZS 

Copy  of  list  of  delinquents  and  notice  of  sale  of  land  for  taxes  Is  In- 
sufficient E  to  show  that  Insured  was  not  sole  and  unconditional 
owner    29 

E  of  custom  In  receiving  after-due  premiums  should  not  have  been 
admitted  where  Insured  was  contending  that  policy  had  not  lapsed, 
but  had  been  reinstated  after  due  date,  but  before  the  fire SI 

Copy   of    application,    describing   property,    by    reference,    as    "same   as 

body  of  policy"  is  not  a  correct  copy  and  is  Inadmissible »7 

E  in  rebuttal  that  agent  admitted  that  he  did  not  notify  in- 
sured that  renewal  premium  should  be  paid  in  cash,  should  have 
been  limited  to  Impeachment  of  such  agent St 

Where  bond  was  conditioned  only  upon  prompt  payment  over  of  as- 
sessments, which  complaint  of  Insured  against  company  did  not 
allege  was  not  done,  the  Judgment  of  insured  against  the  com- 
pany was  not   admissible  against   the   sureties 4S 

Judgment  against  principal  for  breach  of  obligation  or  duty  is  only 
prima  facie  E  against  surety,  and  in  an  action  against  surety  may 
he  rebutted    by   him 43 

Where  insured's  copy  of  application  was  lost,  and  company  refused  to 
produce  the  original  application,  parol  B  was  admissible  to  establish 
contents  of  the  lost  application 51 

E  of  custom  is  admissible  although  custom  was  not  pleaded CO 

Testimony  of  employe  of  rate  association  that  he  thought  that  a  cer- 
tain company  was  a  member  of  such  association,  but  did  not 
think  that  agency,  that  Issued  policy,  was  within  Jurisdiction  of 
any  stamping  office  was  not  a  mere  conclusion  and  was  admissible     <S 

8.  C.  Code  Civ.  Proc.  1902,  sec.  400.  providing  that  E  of  statements 
of  deceased  persons  are  inadmissible  in  actions  by  or  against  execu- 
tors, etc..  does  not  exclude  statements  made  by  deceased  insur- 
ance agent  in  action  by  insured  on  policy <8 

Parol   E  is  admissible  to  show  relations  existing  between   insured   and 

woman,  designated  as  wife,  at  time  policy  was  issued 117 

Statement   of   insured    after   contract    was   complete,    of   use   of   opium. 

was  not  such  a  declaration  against  Interest  as  would  be  admissible  126 

E  of  habits  of  insured  subsequent   to   time   policy   became  effective   Is 

not    admissible 12C 

Letter  written  by  insured  to  wife  on  morning  of  day  of  his  suicide, 
which  occurred  in  the  evening,  is  not  admissible  as  part  of  res 
gestae   126 

Statement  of  cashier,  that  policy  would  be  carried  a  specified  time  as 
extended  Insurance,  which  would  not  be  true  if  a  certain  premium 
was  not  paid,  is  E  of  that  payment 1S3 

Separate  agreement,  not  part  of  policy,  is  not  admissible  under  Ky.  St. 

1903,    sec.    679 186 

Where  insured  attached  to  policy  the  notice  of  transfer  to  reinsurer. 
It  was  not  necessary  for  him  to  file  copy  of  this  notice  as  an  ex- 
hibit       13f 

Production  of  policy  presents  prima  facie  case  for  insured 147 

Papers   found    in   insured's  desk,    with   agent's   name   stamped   thereon. 

are  admissible  to  prove  waiver 147 

Proofs  of  death  are  admissible  in  B  if  policy  so  provides 161 

Annotation:     Parol   E  rule  as  to  varying  written  contracts  as  affected 

by  doctrine  of  waiver  and  estoppel 161 

Testimony  of  a'btuary,  when  not  admissible  to  show  premium  rate 153 

Statement^  of  agent,   when  admissible  to  show   knowledge  of  medical 

examiner    157 

Admissions  by  Insured  In  policy  are  not  admissible  against  beneficiary..   168 

Testimony  of  physicians,  who  were  not  acquainted  with  insured,  prior 
to  last  illness,  as  to  his  previous  state  of  health,  held  Insufficient 
to   establish   breach   of  warranty 169 

Application  of  insured  to  another  company  is  admissible  to  contradict 

her  statement  as  to  previous  rejection 173 

Statements  to  medical  examiner  are  not  privileged  communications...  173 
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Declarations   as  to   health   at   time   application   was   made   as   part   of 

res  gestae 202 

Declarations  as  to  health  at  time  application  was  made  are  admissible 

to  prove  knowledge  of  falsity  of  answers  in  application 202 

Local   record  keeper  of  fraternal  order  is  an  interested  witness  whose 

creditibility  is  for  jury 207 

Check  sent  by  creditor  to  society  is  admissible  to  show  that  society  did 

not   regard   certiAcate   as   forfeited 208 

Proofs  of  death  are  prima  facie  B  of  facts  stated  therein 209 

Reports   of   society    to   insurance    department    are   admissible    to    prove 

flnancial   condition  and   necessity  of  assessment 212 

Proofs  of  death  are  admissible  to  show  admission   by  beneficiary  that 

applicant  did  have  la  grippe,  contrary  to  statement  in  application..   221 

Affidavit  of  publisher  of  society's  official  organ,  admissible  under  by- 
.  laws,  is  prima  facie  B  of  mailing  and  receipt  of  notice  contained 
therein,  and  shifts  burden  to  plaintiff 225 

Statements  in  proof  of  death   may  be  contradicted,   where   plaintiff   is 

not    estopped 226 

Letter  of  member  to  son  stating  he  wished  son  to  have  proceeds  is 
inadmissible  to  prove  change  of  beneficiary,  under  certificate  re- 
quiring surrender  of  certificate  as  condition  precedent  to  such 
change    2S2 

Prima  facie  case  is  made  where  beneficiary  proves  death  of  insured 240 

Question  as  to  day  premium  was  received  is  competent  for  purpose  of 

showing  promptness  in   tendering  same   back 249 

Statement  of  physician  as  to  truth  of  applicant's  answers  are  con- 
clusions and  inadmissible 26S 

Verdict   of   coroner's   Jury,    where   admissible,    is   prima   facie   proof   of 

cause   of   death 255 

Judge,    being    a    meml>er    of    society,    has    such    pecuniary    interest    as 

would  disqualify  him  from   heating  case 261 

Person    witnessing   instrument    changing   beneficiary    is    incompetent    to 

testify  in  suit  involving  validity  of  such  instrument  in  Mo 265 

Copies  of  reinsurance  agreement  are  admissible,  where  reinsurer  re- 
fuses  to   produce   originals 268 

Clerk  and  part  owner  of  destroyed  goods  Is  competent  to  testify  as  to 

their  value 74 

Admissions  in  pleadings  are  evidence  of  facts  stated 104 

Proof  that  company  sent  but  later  recalled  check  is  admissible  to  prove 

waiver  of   forfeiture 105 

Statements  of  agent  as  to  meaning  of  other  insurance  clause  are  ad- 
missible to  prove  knowledge  of  agent  of  other  insurance 108 

Physician's  certificate  as  to  cause  of   death,   not   referred   to   In   proofs 

of  death.  Is  inadmissible 185 

That  insured   had   $100  in  pocket  on  date  policy  delivered  and   receipt 

given  is  no  B  of  payment  of  premiums 187 

Declarations  of  agent,    after  death   of   insured,    of   facts   happening   at 

time   policy   issued,   are   not   competent 286 

Bodily  condition  of  Insured  between   injury  and  death   Is  relevant,  and 

all  things  done  or  said  which  showed  such  condition  are  admissible  288 

Preliminary    reports    of    physician    to    company    are    not    admissible    to 

show   nature   of  disease   which    confined   insured 293 

Terms  of  policy  can  not  be  varied  by  parol  E,  unless  there  has  been  a 

mistake 297 

External,  violent  and  accidental  injuries,  finding  insured  badly  In- 
jured at  bottom  of  wall  Is  prima  facie  B  of 305 

Statements   of   agent,    who   died    after   application    was    made,    are    not 

admissible     807 

Evidence  of  physician  as  to  what  chemist  told  him  is  inadmissible,   it 

being  hearsay  B 807 

Chemist,  shown  to  be  an  expert,   may   testify  as  to  what  examination 

of  pus  from  insured's  hip  showed 307 

That  death  was  accidental  could  be  shown  by  circumstantial  E 311 

Habits  of  insured  are  admissible  to  prove  his  mental  condition 311 

Testimony  of  physicians,  although  tending  to  contradict  statements  in 

proof  of  death,   held  admissible 315 

Proofs  of  loss  submitted  for  showing  a  valid  claim,  can  not  be  admitted 

to  show  real  cause  of  death 815 

Where  complaint  is  on  life  policy,  a  health  or  accident  policy  is  in- 
admissible in  support  of  complaint 819 

Subsequent  expense  in  releasing  vessel  may  be  considered  in  determin- 
ing the  probabilities  of  loss  at  time  of  abandonment 325 

Cost  of  wrecking  service  as  B  of  constructive  total  loss  of  vessel 826 
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Rule  that  parol  E  is  not  admissible  to  vary'  terms  of  written  contract 

does  not  apply  to  subsequent  modification  or  waiver SS9 

Where  memorandum  was  ambiguous,  parol  E  was  admissible  to  show 

custom  in  such  cases S80 

Oral  statements  of  agent,  inconsistent  with  policy,  can  not  be  pleaded..   341 
Monthly  statements  of  correspondent  banks,  where  properly  identified, 

are  admissible   to  prove  embezzlement S€7 

Letters   and   statements   of    correspondent    banks    relating   to    currency 
shipped   to   insured,   are   incompetent   to   show   that   such    currency 

had  l>een  actually  shipped  to  and  received  by  insured 869 

What   E   is  admissible   to  prove   that   accounts   had   been   examined   in 

suit  on  fidelity  bond 876 

Letter  written  before  consumation  of  agency  contract,  explaining  terms. 

could  not  be  treated  as  supplemental  contract 384 

Testimony  that  agent  had  arrangements  by  which  he  would  receive 
other   employment    is   admissible    in    action    for   breach    of    agency 

contract    '  385 

Expense  account  is  admissible  to  show  good  faith  of  company  in  termi- 
nating agency   contract 885 

Cost  of  property  is  not  E  of  its  value  at  time  of  loss 398 

Right  of  employer's  liability  company  to  inspect  insured's  books 894 

Existence  of  title  insurance  as  E  of  notice  of  defects  in  title. . .  -. 401 

What  E  is  admissible  to  prove  amount  of  loss 113 

What  proof  is  sufllcient  to  establish  prima  facie  case 113 

Contents  of  writen   instruments  can   not   be  proved   by   parol   E   where 

due  diligence  has  not  been  made  to  obtain  the  writings 115 

Letters  of  agent  to  company  are  admissible  to  prove  waiver 200 

EXAMINATION  OF  INStBKD. 

[See  Application;  Policy.] 

Examination  of  insured  is  not  a  waiver  of  the  iron-safe  clause 64 

Provision  of  policy   requiring  insured   to  submit   to   an   examination   is 

valid   83 

Issuance  of   certificate,    without   E,    is   in  violation   of   Burns'    Ann.    St. 

Ind.    1908,    sec.    4413 389 

Continued   E   as   to   loss,   after  knowledge  of   breach   of  warranty   was 

not  waiver,  where  company  did  nothing  to  lead  insured  to  believe 

that  it  did  not  intend  to  take  advantage  of  such  breach 340 

EXEMPTION. 

[See  Judgment.] 

EXKCfTION  FOB  CRIME. 

[See  Criminal  Law;   Policy;   Public  Policy;   Risk.] 

Where  death    from    E   is   not   incorporated   among  other  exceptions,    it 

is  presumed  that  death  from  such  cause  is  one  of  risks  assumed..   160 

Charter  authorizing  company  to  "make  all  and  every  insurance  apper- 
taining to  or  connected  with  life  risks"  includes  death  from  E 160 

EXPLOSION. 

[See  Policy.] 

Loss  by   "fire,"   unless  distinction  is  made   in   policy,   may  be  both   by 

slow  burning  and  a  burning  by  rapid  combustion 9 

EXPULSION. 

[See    Constitution   and    By-Laws;    Suspension.] 

EXTENDED  INSURANCE. 

[See  Policy;  Statutes.] 

Under  a  policy  giving  insured  option  of  taking  a  paid-up  policy  within 
six  months  after  default  in  payment  of  premium,  he  was  entitled 
to  benefit  of  full  insurance  for  six  months  notwithstanding  a  prior 
election  to  take  the  paid-up  policy 121 

Amount  available  for  purchasing  E  can  not  be  diminished  by  Indebt- 
edness of  insured  to  company 129 

Although  policy  provided  for  paid-up  insurance  on  default  after  pay- 
ment of  three  premiums,  Insured  was  entitled  to  benefits  of  Rev. 
St.  Mo.   1899.  sec.  7897,  providing  for  E  upon  default 183 

Where  insured  falls  to  exercise  option,  automatic  extension  provision  of 

policy  becomes  operative 154 
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Dividends  held  to  have  been  properly  excluded  In  determining  amount 
available    for   E.    where   auch   dividends    had    become   forfeited    for 

non-payment  of  premium 154 

Provision  for  E  from  date  of  default  of  premium  "without  participation 

In    surplus"    construed 156 

Non-payment  of  premium  note  is  no  cause  for  forfeiture  of  E  under  a 
provision  excepting  surrender  value  from  such  forfeiture,  where  by 

terms  of  policy  E  was  one  of  the  surrender  values 195 

"Indebtedness"  as  used  in  E  clause  does  not  include  premium  notes 196 

Under  policy,  held  that  no  demand  for  E  was  necessary 195 

Option  to  take  R  is  property  right  which  survives  to  the  beneficiary...    197 
Time  within  which  option  must  be  exercised,  as  to  insured,   is  limited 

by  terms  of  policy;  the  time  is  unlimited  as  to  beneficiary 197 

FALSE  SWEARING. 

[See   Fraud;   Policy:   Proofs  of  Loss.] 
F  of  one  member  of  firm  as  witness  not  cause  for  forfeiture 89 

FAMII.Y. 

[See  Beneficiary;  Constitution  and  By-Laws.] 

Wife  of  person,   in  whose  home  member  lived,   was  not  member  of   F 

within  meaning  of  Laws  N.  H.  1896.  p.  440.  c.  86.  sec.  1 241 

FIDELITT   INSURANCE. 

[See  Policy;  Surety.] 

Insurance    against    fraud    amounting    to    larceny    does    not    cover    loss 

due   to   carelessness 886 

Evidence  considered  and  held  that  employer  had  failed  to  comply  with 

warranties   as   to   checking   employee's   accounts 386 

F  bond  is  subject  to  same  rules  of  construction  as  other  insurance  con- 
tracts      336.  869 

Statement  of  condition  of  books  is  not  warranty  where  it  is  not  part 
of  bond,  nor  referred  to  in  It.  nor  required  by  Its  terms  as  condition 
of    renewal 840 

Rule    that    breach    of    warranty   forfeits   policy,    does   not   apply    where 

party  who  made  statements,  was  party  whose  fidelity  was  insured  341 

"Embezzlement"  as  used  In  F  policy  should  be  liberally  construed 842 

Agent's  bond  obligating  him  to  pay  advancements  held  not  to  in- 
clude personal   advances 361 

Company  held  not  liable  for  loss  by  fraud  not  amounting  to  embezzle- 
ment or  larceny  under  policy  insuring  against  embezzlement  or 
larceny     358 

Act  of  cashier  in  drawing  checks  on  security  of  certain  drafts,   which 

were  later  returned  unpaid,  did   not  amount  to  embezzlement 853 

Where  new  applications  were  required  and  made  for  renewal  of  F  bond. 

they  and   not  original   application  were  basis  of  contract 358 

Payment  of  part  of  defalcation,  believing  it  to  have  been  the  entire 
defalcation,  is  not  accord  and  satisfaction  so  as  to  release  F 
company    368 

Answer  setting  up  false  statements  "signed  by  this  plaintiff,  its  ofllcer 
or  agent,  one  Robert  H.  Olll,  who  was  the  duly  authorized  agent 
of  said  plaintifT."  sufficiently  alleges  the  misrepresentations  as  the 
act  of  the  plaintiff 868 

Monthly  statements  of  correspondent  banks,   where  properly  identified, 

are  admissible  to  prove  embezzlement 367 

Statements  In  application  for  renewal  that  accounts  had  been  found 
correct  on  examination  was  not  a  guarantee  of  the  correctness  of 
the    accounts 867 

Diligence   of   auditor   in   examining   accounts   is   immaterial    except    to 

show  bad  faith • 867 

Instruction,  that  if  the  statement  of  the  bank  as  to  correctness  of  ac- 
counts was  "untrue"  there  could  be  no  recovery,  was  misleading..   868 

Mailing  bond  to  obligee  held  sufllclent  delivery  to  applicant 368 

Failure  of  employe   to  sign   bond   did    not   render   It   unenforceable   by 

beneficiary  against  company 869 

F  bond  is  In  nature  of  Insurance  policy  and  must  be  strongly  con- 
strued  against   company 869 

Statements  by  employer  can  not  be  regarded  as  warranties,  even  though 

part  of  contract,  where  not  made  warranties  by  express  terms 869 
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Letters   and    statements    of   correspondent    banks    relating    to    currency 
shipped   to   Insured,   are   incompetent    to   show   that   such   currency 

had  been  actually  shipped  to  and  received  by  insured SO 

False  statements  as  to  examination  of  books  is  cause  for  forfeiture STS 

What  evidence  is  admissible  to  show  an  examination  of  the  accounts. .   876 
Misrepresentations  as  to  manner  in  which  accounts  were  kept  is  cause 

for  forfeiture St€ 

Whether  or   not   president   of   bank   knowingly   misrepresented   manner 
in   which   cashier   performed    his   duties,    under   the   evidence   was 

for  the  Jury , st€ 

Knowledge   of  officers   of  dishonesty   of   employe,    under   the   evidence. 

was    for    Jury S87 

To  invalidate  bond  by  showing  that  officers  had  knowledge  of  cashier's 
dishonesty,  it  must  be  shown  that  they  had  such  knowledge  when 

the  bond   was  executed S87 

Provision   for   notice,    if   knowledge    comes   to   officers   of   dishonesty  of 
employe,  is  not  operative  until  such  dishonesty  becomes  known  to 

them  as  a  fact 887 

Renewals  of  F  bond  held  to  be  separate  contracts 887 

Under  the  terms  of  the  bond,   the  failure  to  notify  the  insurer  of  de- 
linquency  of   employee,    was   cause   for   forfeiture 888 

In  action  to  recover  premiums  on  F  bond,  the  bond  is  not  a  necessary 

exhibit 891 

Where   statements    in    application    for    F.    that    accounts    were    correct, 
are  made  part  of  contract,   they  are   warranties  and    their   falsity 

avoids    recovery Z91 

Sufficiency  of  complaint  on  bond  insuring  against  loss  by  dishonesty  of 

employee  amounting  to  larceny 898 

Discovery  of  dishonesty  of  employe  must   be  pleaded 393 

Sufficiency  of  complaint  on  bond   where  separate   breaches  of  the  bond 

have    occurred 393 

Enlarging  scope  of  employe's  duties,   when  not  cause  for  forfeiture 398 

Statement    in   application    that   employe    had    certain    duties,    is    not    a 

guarantee  that   he   will   not   be  given  other  duties 898 

Sufficiency   of  proof  of  embezzlement   In  action   on   F   bond 399 

There  Is  no  duty  on  part  of  employer  to  investigate  habits  of  employe. .    399 
Original   bond,    together   with    continuation   certiflcates.    held    to   consti- 
tute one  contract  for  entire   period 401.   402 


FERE  MARSHAL   LAW. 

[See  Constitutional   Law;   Statutes:   Taxes.] 

Tenn..  Acts  1907.  p.  1538.  c.  460.  entitled  "An  act  to  reduce  the  flre 
waste  by  providing  for  Investigation  of  flres,  and  to  provide  for 
the  expense  of  such  investigation,"  Is  not  unconstitutional  as  em- 
bracing more  than  one  subject   In  the  title 44 

Although  that  part  of  Tenn.  F  (Tenn.,  Acts  1907,  p.  1540.  c.  460.  sec,  4) 
giving  Insurance  commissioner  authority  to  enter  and  examine 
premises,  may  be  unconstitutional,  the  other  provisions  of  the 
act   would  not   be  void 4S 

Tax  on  receipts  of  flre  Insurance  company  to  pay  expenses  of  investi- 
gations under  F  Is  a  privilege  tax  and  is  constitutional 45 

Tenn.  F  (Tenn.,  Acts  1907,  p.  1540,  c.  460,  sec.  6)  providing  for  tax 
on  receipts  of  flre  Insurance  companies  for  expenses  In  investigation 
of  source  of  flres.  Is  valid  exercise  of  police  power  of  State 45 

Tenn..  Acts  1907.  p.  1540,  c.  460.  sec.  6.  providing  that  surplus  of  flre 
marshal  tax,  after  defraying  all  expenses  of  investigations,  shall  be 
transferred  to  general  fund,  does  not  make  the  tax  a  tax  for 
revenue 46 

Place  of  Investigation,  under  F,  where  no  provision  to  contrary,,  is  pre- 
sumed to  be  at  established  office  of  person  upon  whom  the  duty  of 
investigations   rests 46 

F  is  remedial  in  Its  nature  and  should  be  given  a  liberal  construction..      46 

Tenn.  F  (Tenn.,  Acts  1907.  p.  1540,  c.  460,  sec,  3)  vesting  insurance 
commissioner  with  powers  of  trial  Justice  for  purpose  of  summoning 
and  compelling  attendance  of  witnesses,  authorizes  him  to  issue 
subpoenas  for  bringing  witnesses  before  him  from  any  part  of  the 
State   ♦* 

FIREMRN*S  PENSION   FtND. 

[See   Policemen's   Relief   Fund;    Statutes;    Taxes   and    Taxation.] 
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FIBE  PROTECTION. 

(See  Policy.] 

Where  company  expects  to  rely  on  constant  water  supply.  It  must  so 

stipulate  tn  its  policies 79 

Earthquake  shock  which  rendered  useless  the  city's  water  supply  held 
not  to  have  been  the  Indirect  cause  of  loss  from  fire  occuring  the 
following    day 8<^ 

Fire  Insurance  patrol,  organized  under  Acts  La.  No.  115,  p.  186.  is  pri- 
vate association,  and  is  liable  in  damages  for  its  negligence 347 

FIREMEN'S  RELIEF  ASSOCIATION. 

[See   Statutes;   Taxes  and   Taxation.] 

FORECLOSURE. 

[See  Mortgage;   Policy.] 

Mortgagee  owes  no  duty  to  mortgagor  in  respect  to  securing  an  in- 
surance company's  consent  to  a  F 28 

F  sale  to  mortgagee,  to  whom  policy  is  payable,  is  such  a  sale  within 

meaning  of  policy  as  avoids  it 87 

FOREIGN  COBIPANY. 

[See  Statutes;  Taxes  and  Taxation.] 

Unauthorized  F  can  maintain  action  in  tort  against  railroad  company 

for  loss  caused  by  reason  of  negligence  of  such  railroad  company..  47 
Preliminary  negotiations  regarding  a  policy  did  not  amount  to  trans- 
action of  business 61 

F  has  a  constitutional  right  to  make  contracts  in  its  home  State,  with 

citizens   of   other   States 62 

F  doing  business  in  N.   Y.  is  citizen  of  that  State  as  far  as  litigation 

is    concerned , 165 

Courts  can  not  enjoin  a  F  from  canceling  i>olicy 204 

Courts   of  equity    have   Jurisdiction   in   action   against    F   to   determine 

rights   of    parties 205 

Courts  may   look  to   laws  of   foreign  State   for   the   effect   to   be   given 

contracts  of  societies  of  that  State 236 

F  can  not  exempt  itself  from  laws  of  State  by  insertion  of  provisions 

in  its  policies  contrary  to  the  law 266 

Persons  dealing  with  F  are  bound  to  know  the  scope  of  its  authority  as 

limited  by  its  charter  and  law  under  which  it  was  incorporated..  266 
Contracts  of  F,  on  plan  other  than  plan  for  which  it  was  licensed  to  do 

business,  are  not  enforceable 266 

Refusal  to  rellcense  F  has  no  eflFect  on  former  transactions 186 

License  to  F  is  not  contract,  but  a  mere  grant  of  authority 185 

Having  outstanding  policies  in  State  and  reserving  right  to  adjust  loss 

is  doing  business  in  State,  within   meaning  of  2  Mo.   Rev.   St.   1899. 

sec.    7992 806 

Foreign  mutual  hail  companies  are  authorized  to  do  business  In  North 

Dakota  under  sees.   4449,   4454   of  Rev.   Code   1905 372 

F  may  be  excluded   from  State 899 

Leading  article:     State  control  of  foreign  corporations 400 

FORFEITURB. 

[See   Estoppel;    Policy;    Waiver.] 

F  are  not  favored,  and  will  be  enforced  only  when  the  strict  letter  of 

contract   requires   it 4,   20,    74,    161,    179.  248 

Non-compliance  with  iron-safe  clause  is  cause  for  F 5,     68 

Where  property  is  insured  in  trade-name,  a  sale  of  it  to  otiiers,  al- 
though business  is  still  conducted  in  trade-name,  is  such  change  of 
ownership  as  avoids  the  policy 8 

Making  and   collecting  assessments  on  premium   note  after  knowledge 

of  breach  of  condition  waives  F 18 

Failure  to  furnish   proof  of  loss  within  time   required   by  policy,    bars 

action    thereon 14,     87 

Provision  for  F  if  foreclosure  proceedings  are   instituted   is  valid   and 

binding  on  insured 14 

Non-payment   of   premium    note   does   not    forfeit    rights   under   policy 

unless   so   stated    in   policy 17.    161,  179 

Where  assignment  of  policy  invalidates  policy  as  to  assignor,  acceptance 

of  premium  note  from  assignee  is  waiver  of  F  as  to  him 19 

1009-20 
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Void,  afl  used  in  policy,   It  construed  to  mean  voidable  at  election  of 

company    20 

Failure  to  ^ve  Immediate  notice  of  looa  as  required  by  policy  forfeited 
Insured's  rights  thereunder,  even  though  contract  was  made  by  his 

agent,  and  he  had  not  been  notified  of  the  contract 27 

Brokers,  to  whom  insured  forwarded  premiums,  were  her  agents  for 
payment  of  same,  and  their  failure  to   pay  company   within  time 

limited  in  policy  was  cause  for  F 27 

Foreclosure  sale  to  mortgagee,   to  whom   policy   is  payable,   is  such  a 

sale  within  the  meaning  of  the  policy  as  voids  It 37 

Agent  of  company,  who  was  also  stockholder  in  a  corporation,  could 
not  bind  company,  without  notice  to  it.  on  policy  issued  by  him  to 

such  corporation 38 

Overvaluation  of  property,  not  knowingly  made.  Is  no  cause  for  F 40 

Misrepresentation  as  to  title  to  property  Is  cause  for  F 50 

Failure  to  fill  blank  In  binder,  providing  for  date  to  which  such  tem- 
porary Insurance  shall  extend,  where  period  is  stated  as  30  days.  Is 

no   cause   for   F S7 

Change  of  location  of  property  is  cause  for  F 66.     67 

Divorce  forfeits  wife's  rights  to  insurance 117 

Breach    of   warranty   as   to   previous   medical    attendance    is    cause    for 

F    122.    146.    151,  220 

Breach  of  warranty  Is  cause  for  F,  whether  applicant  knew  it  to  be  un- 
true   or    not 125 

Non-payment  of  premium  is  cause  for  F  If  policy  so  provides 134.  161 

Receipt  and  retention  of  overdue  premium  waives  F 134 

Domestic  company  is  bound   to  know  that   if  It  violated   law  so  as  to 

merit  corporate  death,  the  legislature  could  inflict  that  penalty...   137 

Non-payment  of  premium  note  Is  cause  for  F 141 

Misstatement    as   to   previous    history,    where    material    to    risk,    avoids 

policy    148 

Misstatement  as  to  previous  medical  attendance  is  material  to  risk  and 

voids    policy 146 

Thirty  days'  notice  is  condition  precedent  to  F  in  New  York 150 

Condition  in  policy  for  F  for  non-payment  of  premium   is  a  condition 

subsequent,  and  non-performance  avoids  policy 161 

Company  is  not  bound  to  declare  F.  but  may  set  It  up  as  a  defense  to 

action  on  policy 167 

Provision  that  if  policy  Is  surrendered  within  six  months  a  paid-up 
policy  will  be  Issued,  otherwise  the  policy  shall  cease,  does  not  pro- 
vide for  F  Inside  of  six  months  after  default 161 

An  assignment  to  one  without  Insurable  interest  does  not  forfeit  policy 

as    to    beneficiary 170 

Provision   for   prompt   payment   of   premium    is   of   essence   of   contract 

and  failure  to  comply  therewith  Is  cause  for  F 180 

Failure  to  mail  premium  in  time  to  reach  company  on  date  of  payment 

is  cause  for  F 180 

Annotation:     Unsuccessful  attempt  to  collect  premium  as  waiver  of  F. .    182 
Annotation:      Necessity    of    aflHrmatlve    action    in    order    to    terminate 
rights   of   member  of    mutual    benefit   society    for    non-payment    of 

dues 234 

Policy  provision  for  F  for  suicide  is  valid 239 

By-law  stipulating  F  for  non-payment   of  premium   is   reasonable  and 

will  be  enforced 343 

Failure  to  pay  increased  assessment  is  cause  for  F 249 

Suicide  is  no  cause  for  F  unless  policy  so  provides 264 

Non-payment  of  assessments  is  cause  for  F 246.  248.  267 

F  fraudulently  made  is  ineffective 267 

"Where  contract  stipulates  for  F.  the  courts  must  sustain  them 267 

"Waiver  of  F  for  non-payment  of  assessments  does  not  waive  F  for  non- 
payment* of   dues 269 

Gasoline  In  building  for  temporary  purpose  forfeits  policy 84 

Failure  to  obtain  company's  consent  to  other  insurance  is  cause  for  F. .     86 
Misstatements   of   fact,   which    if   known   would    have   stopped   Issue   of 

policy,  are  cause  for  F 307 

Failure  to  give  notice  within  time  stipulated  In  policy  is  cause  for  F. .   308 
Threat  of  litigation  Is  not  such  duress  as  will  avoid  contract 366 


FOBOEBT. 

[See  Criminal  Law.] 
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FRATERNAL  BENEFIT  ORDERS. 

[See    Beneficiary:    Constitution    and    By-Laws;    Expulsion;    Reinstatement; 
Sick   Benefit;    Suspension.] 

Where  initiation  is  allowed  to  proceed  with  knowledge  that  certificate 

Is  not  correct,  the  society  Is  estopped  to  question  Its  regularity....   204 

To  take  advantage  of  breach  of  contract,  member  must  make  a  prompt 

election    204 

F  can  not  escape  liability  because  of  neglect  of  local  record  keeper...   206 

Local  record  keeper  of  F  is  an  Interested  witness,  whose  credltlblUty  Is 

for  Jury 207 

Subordinate  lodge  Is  agent  of  supreme  lodge  and  may  waive  forfeiture..   208 

Effort  to  have  proceeds  paid  to  creditor,  which  could  not  be  done  under 

the  by-laws,  did  not  constitute  a  severance  of  membership 208 

Modern  Woodmen  of  America  is  not  life  insurance  company  in  Missouri 

but  a  F 209 

Mich.  Pub.  Acts  1893,  p.  186,  No.  119,  exempting  F  from  general  insur- 
ance  laws,    construed 211 

Iowa  non-forfeiture  law  (Rev.  St.  Iowa  1899,  sec.  7897)  does  not  apply 

to   assessment  companies 21S 

F  that  has  not  adopted  representative  form  of  government,  in  Nebraska, 

is  without  power  to  enact  by-laws 216 

What  amendments  to  by-laws  may  be  made  by  F 218 

Whether  F  is  doing  life  insurance  business  depends  on  Its  contracts  and 

not  on  its  name 218 

Contract  of  F  to  pay  certain   l>enefits   in   consideration   of  payment  of 

stipulated  sums  by  members  is  a  life  insurance  contract 219 

Agents  of  F  must  have  license  to  solicit  insurance  in  Mo.;  exemption 

from  corporation  tax  and  insurance  laws  notwithstanding 219 

Minn.  Rev.  Laws  1905,  sec.  1616,  providing  that  neither  application  nor 
by-laws  shall  be  part  of  contract  unless  incorporated  therein  does 
not    apply    to    F 228 

Membership  in  F  is  not  complete  until  initiation  has  been  made,  where 

by-laws  so   provide 228 

Gratuity  fund,  family  of  member  has  vested  interest  in 237 

Death  benefit  certificate  is  a  contract  of  insurance 238 

Failure  of  local  lodge  to  notify  supreme  lodge  of  member's  death  would 

not  deprive  beneficiary  of  right  to  recover 289 

Waiver  by  local  officer  is  not  binding  on  F  when  by-laws  stipulate  that 

such  officers  can   not  waive   conditions 239.  240 

Amusement  contract  of  F  is  valid 241 

Local  lodge  is  not  agent  of  beneficiary  in  making  proof  of  death 242 

Rights  of  member  of  F  are  governed  by  contract,  whether  found  in  con- 
stitution,   by-laws   or  elsewhere 243 

Where  custom  of  local  lodge  is  brought  to  notice  of  grand  lodge,  such 

custom   is  binding 244 

Right  of  member  to  old  age  benefits  can  not  be  impaired  by  subsequent 

legislation    244 

Members  are  bound  to  comply  with  by-laws  not  contrary  to  law 244 

Merger  agreement  of  two  F  held  ultra  vires 246 

Members    objecting    to    merger    may    maintain    action    to    declare    such 

merger  void  and  for  an  accounting 246 

Members  of  P  are  presumed  to  know  by-laws,  and  to  have  contracted 

with  reference  to  them 248 

Under  by-laws,   beneficiary  was  entitled   to   recover  funeral   benefits   in 

addition   to   other  by-laws 250 

In  absence  of  valid  appointment   of  beneficiary,   no  one   is  entitled   to 

fund    250 

Neb.  Comp.  St.  1907,  sec.  4033,  requiring  copy  of  constitution  and  by- 
laws to  be  filed  with  auditor;  construed 250 

Compliance  with  provisions  of  certificate  requiring  an  appeal  to  board 
of  directors  is  presumed  where  action  not  commenced  until  years 
after  member's  death 253 

Submission  of  claim  to  society's  tribunal  Is  condition  precedent  to  right 

to  sue 265.  258,  278 

Statement  of  ofllcer  that  there  was  no  claim  against  society  because 
of  breach  of  contract  does  not  waive  requirement  for  submission 
of  claim  to  tribunal 256 

Amendment  to  by-law  requiring  submission  of  claims  to  society's  tri- 
bunal did  not  deprive  member  of  a  vested  right 255 

Where   by-laws   made   no    provision   for   reinstatement,    member   could 

apply  to  courts  to  compel  same 258 

Amendment  to  by-laws  depriving  female  members  of  right  to  benefits 
Is  an  illegal  discrimination 259 
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Where  there  were  beneflta  other  than  the  Insurance  feature,  an  ac- 
ceptance   of   aasessments    with    knowledire    of    breach    of    contract, 

would  not  be  a  waiver  of  the   breach 269 

Judsre.  beinir  member  of  society,   has  such  pecuniary  interest  as  would 

disqualify  him  from  hearinir  case 2*1 

Govemlns   body   consistlnir  partly   of   committeemen   appointed    by   the 

president  is  not  a  representative  form  within  meaninir  of  the  laws 

of  Nebraska 264 

Acceptance  of  dues  with  knowledge  that  member  belonired  to  another 

society  is  waiver  of  by-law   prohlbitinfir  such 264 

F  Is  not   liable  in  damages  for  misconduct  of  director  in   line  of   his 

duties    219 

Non-forfeiture  law  of  Missouri  does  not  apply  to  F  as  they  are  exempt 

from  general  insurance  laws  under  sec.  7910,  Rev.  St.  Mo.  1899....   266 

Members  of  F  are  presumed  to  know  laws  and  rules 266 

Fund  collected  for  payment  of  a  claim,  when  given  over  to  reinsurer. 

will  be  treated  as  a  trust  fund  for  payment  of  such  claim 268 

Communications  made  In  course  of  Investigation  of  conduct  of  officer 

are    privileged 269 

Rescission  of  desolutlon  accepting  applicant  as  member  is  a  breach  of 

contract  and  cause  for  damages 279 

By-laws  excluding  saloon  keepers  from  membership  held  to  apply  only 

to    new   applicants   for    membership 281 

Agents,  with  authority  to  collect  and  forward  assessments,   can  waive 

forfeiture    for    non-payment 281 

Additional  claim  for  benefits  is  condition  precedent  to  right  to  recover 

additional   benefits 281 

Incontestable  clause  of  P  policy  Is  not  ultra  vires 282 

F  certificate  Is  not  assignable  at   law.   but   beneficial   Interests  may  be 

enforced  in  equity 282 

Assignment    of    F    certificate    to    one    not    a    lawful    beneficiary    under 

statute  will  not  be  enforced 282 

FRArD. 

[See  Forfeiture;  Policy;  Proofs  of  Loss:  Rescission.] 
That  policy  was  not  as  favorable  as  agent  represented   It  to  be,  would 

not  sustain  a  defense  of  F  In  obtaining  premium  note 120 

Where  applicant  stated  that  he  had  had  fits,  whether  he  was  guilty  of 

F  in  not  stating  precise  kind  of  fits  was  for  Jury 120 

Imputation  of  F  as  to  treatment  in  hospital  was  not  sustained  by  proof  130 
General  allegations  of  F  of  agent  were  sufficient  to  form   basis  for  in- 
troduction of  testimony  as  to  such   F t 130 

Company  is  liable  for  F  of  agent  in  line  of  agency ISl 

Promise   of   agent    to    return    note    if    policy    unsatisfactory,    subsequent 

negotiation  of  note  and  disappearance  of  agent  constitutes  F 131 

Mere  representations  or  false  statements  in  application  will  not  sustain 

a  plea  of   F 142 

Burden  of  proof  is  on  company  to  show  fraudulent  Intent 156 

F  is  complete  defense  to  action  on  policy:  company  can  not  have  issue 

of  F  tried  In  equity  before  proceeding  with  main  action 166,  177 

Burden  is  on  company  to  establish  F  of  applicant  in  obtaining  ap- 
proval  of   medical    examiner 166 

Policyholder  is  entitled  to  recover  premiums  paid  upon  the  faJth  of  a 
representation   of  an  agent   that   after   certain   time   she   would   be 

given  a  free  policy ^ 174 

Compromise  was  not  fraudulent  where  adjuster  stated  that  he  was  con- 
vinced that  there  was  no  liability  where  member  committed  sui- 
cide      219 

Release  obtained  by  F  is  not  binding  on  insured 299 

Maker  of  capital  stock  note  Is  estopped  to  set  up  F  where  third  parties 

would  be  prejudiced 354 

Agent's  F  as  to  material  matters  is  cause  for  rescission 364 

Insured  can  not  claim  rescission  for  F  of  agent  where  he  did  not  keep 

his  part   of  contract 364 

Representations  as  to  future  commissions  are  opinions 364 

Burden  of  proof  Is  on  plaintiff  to  show  that  release  was  obtained  by 

F   866 

Fl  NEBAL   EXPENSES. 

[See    Fraternal    Benefit    Orders.] 
An    amount   designated    by  member   to    be   used   for   funeral   expenses 

would  pass  to  legal  heirs 328 

Under   by-laws,    beneficiary   was   entitled   to    recover   F   In   addition   to 

other    benefit 260 
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OABNISHMENT. 

Although  statute  provides  for  penalty  for  failure  to  pay  loss  within 
time  stated  in  policy,  such  penalty  should  not  be  assessed  where 
payment  was  prevented  because  of  O  proceedings  by  creditors  of 
insured 24 

Where  creditors  of  insured  attach  proceeds  of  policy,  and  action  is 
subsequently  brought  by  Insured  against  company  and  garnlshers 
are  not  Interpleaded,  a  Judgment  for  Insured  against  company  will 
not  protect  It  from  paying  Insured,  notwithstanding  the  0 24 

Under  Pub.  St.  N.  H.  1901,  c.  246.  sec.  6,  a  foreign  company,  in  G  pro- 
ceedings, is  chargeable  on  a  trustee  process  with  renewal  commis- 
sions due  general  agent  on  business  done  in  the  State 132 

Fixtures  of  restaurant  are  not  exempt  as  tools 886 

Jurisdiction  to  fasten  choses  In  action  in  G  proceedings  depends  only 

upon  ability  to  serve  the  debtor  of  the  defendant 890 

Debts   have  no   locus  or  situs  unless   some   special   place   is   stipulated 

in   contract 390 

GAgOUNB. 

[See  Forfeiture;   Policy.] 
G,  "stored  or  kept"  Includes  G  In  building  for  temporary  purpose 84 

GIFT. 

[See  Assignment.] 
G  of  policy  Is  valid 194 

GRACE. 

[See   Policy;   Premium.] 

Although  payment  fell  due  on  Sunday  and  law  made  such  payments 
payable  Monday,  the  80  days  G  allowed  by  policy  included  the 
Monday    119 

Failure  to  pay  second  premium,  where  days  of  G  had  not  elapsed,  did 

not  authorise  forfeiture 194 

[See  Application;  Representation;  Warranty.] 

Breach   of  warranty  as   to   previous   medical   attendance   is   cause   for 

forfeiture 122 

"Sound    health."    construed 128,  288 

Where  applicant  stated   that  he  had   had   flts,   whether   he  was   guilty 

of  fraud  in  not  disclosing  precise  kind  of  flts  was  for  Jury 180 

Imputation  of  fraud  of  applicant  as  to  treatment   in  hospital  was  not 

sustained  by   the  evidence 180 

"Diseases,   injuries  and  affections"   refer  only  to  those   that  effect   the 

general    H 149 

Condition  as  to  sound  H   is  waived   where  medical   examiner  knew  of 

Insured's    condition 150 

Statement  in  medical  examination  as  to  physical  condition  is  a  war- 
ranty of  opinion  only 157 

Statements  of  agent,   when  admissible  to  prove   knowledge  of  medical 

examiner  of  H  of  Insured 157 

E^^idence  considered  and  held  that  whether  or  not  applicant  had  mis- 
represented his  state  of  H  was  for  Jury 164 

Where  applicant  stated  that  he  had  an  attack  of  insomnia  and  nerv- 
ousness, company  was  charged  with  notice  of  reasonable  conse- 
quences of  such   attacks 164 

Whether   applicant    gave   sufficient   details   of   condition   of   H   was    for 

Jury   165 

It  was  not  error  to  instruct  that  beneficiary  could  recover  if  applicant 
made  no  untrue  statements  constituting  misrepresentations  mate- 
rial to  the  risk 165 

Misrepresentation  as  to  H  is  cause  for  forfeiture,  irrespective  of  ma- 
teriality under  Rev.  St  N.  C.  1905,  sec.  4808 167 

Testimony  of  physicians,  who  were  not  acquainted  with  Insured  prior 
to  last  Illness,  as  to  previous  condition  of  H,  held  insufficient  to 
establish   breach  of  warranty 169 

Annotation:     What   constitutes   a  consultation   with    or   attendance   by 

a  physician  within  meaning  of  an  application  for  life  Insurance 182 

Annotation:     Effect  of  honest  mistake  In  answer  as  to  H   of  insured, 

warranted  by  him  to  be  true 206 
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"Constantly  In  the  house/'   construed 242 

Burden  Is  on  company  to  show  that  insured  made  false  answers  as  to 

his  physical  condition 166.  252 

Evidence  considered  and  held  sufficient  to  show  that  insured   had  not 

made  statements  as  to  consultations  with   physicians 26S 

"Absolute,   necessary  and   continuous  confinement"    construed 256 

Statements  as  to  present  condition  of  H  are  warranties 261 

Statements   as   to   previous   condition    of   H   are    warranties   of   opinion 

only     261 

Whether  or  not  applicant  had  knowledge  of  falsity  of  statements  as  to 

H  was  for  Jury 261 

"Spitting  or  coughing  of  blood"  construed 275 

HEA1.TH  CEBTIFICATB. 

[See  Condition  Precedent;  Reinstatement.] 

HEALTH  INSURANCE. 

[See  Policy.] 

Provision  for  certain   indemnity  for  confining  illness,   and   another  for 

one-fifth  amount  for  certain  diseases  are  not  repugnant 293 

Burden   is  on   insured   to   show   that    his   illness  was   embraced   in   the 

class  under  which    he   claims 293 

"Sickness  commencing  within  sixty  days  from  date  of  policy"  construed  847 

HEIRS. 

[See  Beneficiary;    Definitions.] 

HUSBAND  AND  WIFE. 

[See  Married  Woman;   Wife's  Policy.] 

Wife,   who   Is  beneficiary,   forfeits  her  right   to  Insurance  by  obtaining 

a  divorce 117 

Notice  to  husband  can  not  be  Imputed  to  wife  on  the  theory  that  hus- 
band was  agent  of  wife 117 

Parol  evidence  Is  admissible  to  show  relations  existing  between  insured 
and  woman,  designated  as  wife  and  beneficiary,  at  time  policy  was 
issued    117 

Under  policy  payable  to  survivor  of  husband  or  wife,  the  husband 
would  not  have  to  prove  a  pecuniary  interest  under  Eng.  Life 
Assur.  Act.   1774 164 

Wife  Is  incompetent  witness  as  to  agreement  of  husband  to  make  her 

beneficiary   In   consideration   of   marriage 210 

Affianced   wife   may   be   beneficiary   In    benefit    certificate,    although    not 

dependent,  under  laws  of  Illinois ^ 215 

Divorce,  secured  for  purpose  of  clearing  title  where  husband  had  dis- 
appeared, would  not  forfeit  wife's  right  to  benefits 247 

Husband   has  no  insurable  interest  In  wife's  property   by  virtue  of  the 

marital  relation ■ 107 

Where  designation  of  wife  as  beneficiary  was  not  changed  after  di- 
vorce, she  was  entitled  to  proceeds 346 

Divorced   wife   has   Insurable    interest    In    life   of   husband   during   time 

alimony  Is  payable 199 

lU.EOAIi  ACTS. 

[See   Forfeiture;    Risk;    Statutes.] 

Contract  insuring  drugs  and  liquors  Is  for  protection  from  loss  by  fire, 
and  not  against  loss  sustained  In  violation  of  law,  and  Is  legal  If 
Insured's  Intention  was  to  conduct  a  lawful   business 10 

The  presence  In  drug  stock  of  10  bbls.  of  beer  and  70  gal.  of  whiskey, 
and  that  insured  had  thriving  trade  In  whiskey  and  beer,  did  not 
establish  as  matter  of  law  that  Insured's  business  was  In  violation 
of    law 11 

Annotation:  Liability  of  Insurance  company  In  case  of  Intentional  de- 
struction of  property  by  Insured 38 

nXNESS. 

[See  Application;   Health;   Warranty.] 

"Sound  health"   construed 182 

Five  weeks  I  with  hemorrhagic  pancreatitis,  during  which  time  appli- 
cant was  not  expected  to  live,   is  a  serious  1 148 


Digitized  by 


Google 


iw.)  INDEX  TO  Digest,  vol.  XXII.  455 

Whether  applicant  gave  •ufllclent  details  of  nature  of  I  waa   for  the 

Jury   166 

*'SerlouB  Illness"  whether  or  not  Insured  had,  was  for  jury 260 

Statements  as  to  previous  I  are  warranties  of  opinion  only 261 

"Serious  Illness"  construed 276 

"Spitting  or  coughlnf  of  blood"  construed 27S 

INCONTE8TABLB  CUiLSE. 

[See  Policy;  Statutes.] 

I  construed  In  connection  with  provision  that  contract  will  not  be  com- 
plete until  first  premium  Is  paid  during  good  health  of  Insured....  16S 

I  does  not  preclude  defense  of  suicide,  where  suicide  clause  Is  part  of 

contract   200 

Fraternal  benefit  certificate,  I  In.  Is  not  ultra  vires 282- 

Forfelture  clause  Is  not  applicable  where  policy  contains  1 282 

INCREASE  OF  BISK. 

[See  Policy;  Risk.] 

Where   permission   had    been    given   Insured    to    Install    gas   plant,    the 

company  was  estopped  to  deny  liability  because  of  1 9* 

Existence  of  conspiracy  to  burn  Is  an  I  avoiding  policy S^ 

Whether  or  not  a  single  effort  of  an  unknown  party  to  burn  building 

Is  an  I  Is  for  Jury 6^ 

INCUMBKAKCE. 

[See  Judgment;  Mortgage;   Title.] 

Provision  for  forfeiture  If  foreclosure  proceedings  are  Instituted  Is  valid 

and  binding  on  insured It 

Provision,  that  change  of  interest,  title  or  possession  "whether  by  legal 

process  or  Judgment  or  otherwise"  Is  breached  where  receiver  takes 

possession  of  property IS- 

The  status  of  the  title  is  not  effected  by  existence  of  an  I  on  subject 

matter  of  the  insurance 66> 

E«xistence  of  vendor's  Hen  is  an  I  within  the  meaning  of  the  provision 

that  interest  of  insured  is  "unincumbered  and  sole  ownership" ....  66> 
If    "subject    of    insurance"    becomes    incumbered,    means    if    all    of    the 

property    insured    becomes    Incumbered 68 

"Present  I,"  a  chattel  mortgage  is,  so  long  as  debt  exists  although  not 

in  default 9t 

Encroachment  of  another  building  on  insured  premises,   held  to  be  an 

I  within  meaning  of  title  Insurance  policy 88& 

INDEMNITY  INSIRANCE. 

Contracts  of  insurance  are  contracts  of  1 82S 

Contract  to  furnish  burial  is  valid  contract  of  1 829* 

Recovery  of  I  may  be  had,  under  employer's  liability  policy,  where 
Judgment  was  descreed  against  Insured,  although   not  yet  paid  by 

him    846. 

Under  provision  of  I  policy  limiting  amount  of  recovery,  such  amount 

does   not    include   interests   and    costs 860 

Interest    on   I   policy    does   not   commence   until    Insured    has   paid    the 

Judgment  86(h 

Where  certain  ofllcers  guaranteed  debts  of  company,  it  was  not  neces- 
sary that  agreement  of  company  to  indemnify  them  should  be  in 

writing   871 

Contract  by  which  company  agrees  to  Indemnify  persons  who  guaran- 
teed certain  loans  was  not  ultra  vires 871 

Equity  will  enjoin  plaintiff  from  suing  guarantors  primarily 872 

Liability  of  I  company  to  mortgagee  held   to  have  extended  to  entire 

building  operation 878 

Failure  to  collect  on  subcontractor's  bond  has  no  effect  on  liability  of 

I  company 878 

When    surety's    liability    Is    not    discharged    by    failure    of    Insured    to 

give    notice 896 

Small  change  in  specifications  held  not  to  release  surety  from  liability..   896 
Failure  of  parties  to  sign  specifications,  when  not  cause  for  forfeiture..   896 

Indemnity  bond  is  a  contract  of  insurance 897 

Statements  of  principal  contractor  to  material  men  of  responsibility 
of  subcontractor,  which  so  affected  his  credit  as  to  make  It  im- 
possible for  him  to  furnish  contract,  is  no  defense  to  action  on 
bond    897 
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Measure  of  recovery  by  principal  contractor  on  •ubcontractor'a  bond . .   S97 

Failure  of  principal  contractor  to  make  certain  pasmients  to  subcon- 
tractor held   not   to   prevent   recovery   on   subcontractor's   bond 318 

Time   within   which   I   company   must   complete   work   upon   default   of 

subcontractor     398 

Sarety  held  not  liable  on  bond  of  mail  carrier  for  loss  of  money  placed 

in  mail  bair  without  carrier's  knowledire 401 

INDUSTRIAL  INSITRANCE. 

[See   Beneficiary;    Policy:    Premlunw] 

INITIATION. 

[See    By-Laws;    CertlHcate;    Fraternal    Benefit    Orders.] 

Where  I  is  allowed  to  proceed,  with  knowledge  that  certificate  Is  not 

correct,  the  society  is  estopped  to  question  its  regularity 204 

Contract  is  not  complete  until  applicant  has  been  initiated  where  by- 
laws so  provide 22S 

Acceptance  of  assessments  is  not  a  waiver  of  right  to  repudiate  con- 
tract on  ground  that  applicant  was  not  Initiated  as  was  required..   224 

INJUNCTION. 

[See  Equity;  Mandamus.] 

Court  of  one  State  can  not  enjoin  society  of  another  State 204 

Performance  of  acts  Injurious  to  public  interest  may  be  restrained  at 

suit   of   Attorney   General 76 

Policyholder  in  mutual   company  can  sue  to  enjoin   transfer  of  assets 

to   company   outside   of   State S66 

Equity  will  enjoin  plaintiff  from  suing  guarantors  primarily 872 

Policyholder  of  mutual  stock  company  can  not  sue  to  enjoin  merger. . .  877 
Suit    to   enjoin    merger   of    mutual    stock    companies    must    be    brought 

by  insurance  commissioner 377 

INSANITY. 

[See   Accident   Insurance;   Policy;   Suicide.] 

Persons   attacking  validity    of    change    of    beneficiary   on    ground    of    I 

of  insured  have  burden  of  proof 150 

"Insanity  or  other  hereditary  disease."   construed 167 

Whether   insured   was  in  a  delirium   when   he   committed    suicide   was 

for    jury 218,  271 

Beneficiary  has  burden  of  showing  that  member  was  insane,  within 
the  limitations  in  the  by-laws,   in  order  to  recover  where  defense 

is    suicide 228 

Statements  as  to  I  in  family  are  only  opinions 243 

Sanity  of  insured  is  a  material  question  where  defense  is  suicide 271 

Burden  of  proving  I  Is  on  party  asserting  same 271 

Compromise    entered    into    while    insured    was '  mentally    unsound    was 

not    binding 195 

Annotation:     Effect  of  words  "sane  or  insane"  or  other  words  relating 

to  mental  condition,   in  suicide  clause  in  life  policy 308 

Habits  of  insured  are  admissible  to  prove  his  mental  condition 311 

INSOLVENCY. 

[See  Distribution:   Receiver.] 

Annotation:  Effect  of  bankruptcy  or  insolvency  proceedings,  or  as- 
signment for  benefit   of  creditors  on   fire   Insurance 8 

Although  directors  of  co-operative  company  were  restricted  in  making 
assessments  to  those  owning  property  insured  at  time  of  assess- 
ment, a  receiver  could  assess  all  who  were  members  when  he  was 
appointed    22 

Acceptance  of  policy  In  mutual  company  makes  Insured  a  member 
thereof  and  liable  to  assessments  fixed  by  court  upon  dissolu- 
tion          36 

It  was  necessary  for  trustee  to  prove  that  assessments  made  by  di- 
rectors of  mutual  company  did  not  set  statute  of  limitations  in  mo- 
tion so  as  to  defeat  an  action  brought  by  bim  to  recover  assess- 
ments made  by  the  court 70 

Judgment  of  foreign  court  as  to  amount   and   necessity  of  assessment 

does  not  adjudicate  the  question  of  liability  of  a  policyholder 70 

Members  of  insolvent  assessment  company  are  not  liable  to  assess- 
ment after  dissolution 352 
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It  was  proper  to  order  return  of  aBseasments,  to  members  of  Insolvent 

assessment  company,  which  had  been  Improperly  made 852 

Policyholders  of  assessment  company  are  entitled  to  return  of  un- 
earned assessments  upon  dissolution 852 

It  Is  presumed  that  claims  airalnst  an  Insolvent  were  filed  within  re- 
quired time 352 

Liability  of  solvent  members  of  Insolvent  mutual  company  to  assess- 
ment    • 864 

Settlement  with  creditors  on  30  per  cent  basis,  should  not  be  con- 
sidered as  a  compromise  by  the  company  In  so  far  as  it  affected 
the  liability  of  a  reinsurer 857 

Annotation:     Riirht  to  return  of  premiums  on  adjudication  of  insolvency 

of  company 894 

INSTBrcnON. 

[See  Jury;   Practice.] 

An  I  iirnoring  defense  of  company,  is  peremptory  in  effect  and  erroneous     24 

An  I.  that  If  adjuster  did  not  try  in  good  faith  to  agree  with  Insured 

as  to  amount  of  loss,  but  took  position  that  amount  he  offered  was 

the  full  loss  and  that  he  would  pay  no  more,   then  there  was  no 

dlsaerreement,  and  the  company  had  waived  its  right  to  submit  the 

loss  to  appraisers,  was  erroneous 26 

An  I,  that  the  measure  of  recovery  will  be  "the  cash  market  value 
*  *  *  at  the  time  of  loss,  not  exceeding  the  face  of  the  policy" 
more   favorable   than   It   should   have   been   under   a  valued   policy 

law,  and  there  was  no  room  for  objection  by  the  company 29 

An  I  failing  to  submit  the  question  of  consent  to  other  Insurance.   Is 

erroneous   88 

Peremptory  I   Is  not  erroneous,   where  evidence  Is  undisputed 58.  146 

Refusal  to  Instruct,  that  If  blow-lamp  was  used  on  windy  day,  and  If  It 
were  negligence   to  use  such   blow-lamp  on  such   day.   there  could 

be  no  recovery,  was  erroneous 69 

I  as  to  sufficiency  of  proof  to  show  suicide  held  misleading 126 

I    that   misrepresentation    in    application    will    not    bar   recovery    unless 

fraudulently  made  is  In  langauge  of  statute  and  correct  in  Va 126 

I  as  to  misrepresentations  in  application   held  to   have   been   correctly 

submitted    127 

Suicide.  I  as  to,  held  to  properly  submit  Issue 127 

"Compelled  by  fear  or  otherwise" — otherwise  held  misleading 150 

It  was  not  reversible  error  to  Instruct  that  beneficiary  could  recover 
If  applicant  made  no  untrue  statements  constituting  misrepresenta- 
tions material   to   risk 165 

I  as  to  right  of  insured  to  recover  when  agent  represented  that  she 
would    be   entitled    to   extend    insurance   upon    default    in   premium 

without    action 177 

That  word  "Intemperate"  meant  moderate,  but  did  not  admit  of  pre- 
cise definition  was  not  erroneous 220 

It  was  error  to  Instruct  that  misstatements   in  application   for  benefit 

certificate  did  not  avoid  policy  unless  material v   236 

Suicide,  I  as  to,  held  not  to  cast  burden  on  plaintiff 255 

Practice  of  embodying  recitation  of  facts  In  I  Is  not  to  be  encouraged  272 
Where  Issuance  of  policy  Is  admitted,   and   loss  of  property   Is  not  de- 
nied, I,  submitting  no  issue  but  question  of  damages,  was  not  ob- 
jectionable         75 

I,  which  did  not  consider  whether  or  not  the  fire  (started  by  earth- 
quake)   extended    "at   once"    to    the    Insured    property,    or   consider 

intervening   causes,    was   erroneous 80 

Failure  to  reserve  exception  to  erroneous  I  waives  such  error. 87 

I  which  excludes  Issue  of  waiver  and  estoppel  Is  erroneous 88 

As  to  what  constitutes  a  fallen   building 92 

I  must  conform  to  Issues 198,  194,  286 

I  as  to  whether  or  not  Insured's  death  was  caused  by  injury  or  dis- 
ease,  held   not   conflicting 287 

Error   In    giving   I   was    harmless,    where    insured    was    not    entitled    to 

recover   In   any   event 294 

Sufficiency  of  I  as  to  cause  of  death 297 

I,  Involving  proposition  of  law,  is  erroneous 804 

Where  I  embraced  all  of  the  law  of  the  case,  there  was  no  Just  cause 
for  objection  because  court  would   not   give  same  Idea  In  a  more 

amplified    form 310 

I  to  find  waiver,  without  stating  facts,  Is  erroneous 822 

Concealment.  I  as  to.  held  to  be  correct 880 

I,  that  if  statement  of  bank  as  to  correctness  of  accounts  was  "un- 
true"  there  could  be  no  recovery,  was  misleading 868 
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INStJBABLE  INTEREST. 

[See  Beneficiary;  Creditor.] 

Under  a  contract  of  sale  provldlnir  that  vendor  should  retain  posaeMlon 
of  property,  and  be  liable  for  any  loss  thereto,  such  vendor  retained 
an    I $■ 

Conditions  in  policy,  to  be  performed  by  Insured,  may  be  waived  un- 
less by  such  act,  insured  loses  his  I SS- 

A  contract  of  insurance  Is  a  contract  of  indemnity,  and  claimants 
must  show  an  I.  Strictly  speaking.  It  is  the  interest  of  person  and 
not  property  itself  that  is  insured 41,  106* 

Title  of  pledgee  is  sufHcient  legal  title  to  establish  an  1 44 

Vendor  has  no   I   after  vendee  takes   possession,   and   can   not   recover 

on  policy  issued  to  him  before  the  sale 72* 

Relationship  of  parent  and  child  is  sufficient  to  give  either  an  I  in  the 

life  of  the   other 11> 

Agreement  between  sons  of  Insured  and  a  nephew,  that  nephew  pay 
part  of  premiums  and  receive  part  of  proceeds  did  not  effect  va- 
lidity of  contract 120» 

Although  nephew  may  have  no  I  In  life  of  uncle,  the  contract  of  the 
company  to  pay  proceeds  to  him,  and  the  actual  payment  to  him, 
precludes  others   from   questioning   his   1 122* 

Nephew    has    no    I    in    life    of    half-uncle,    other    than    as    an    ordinary 

creditor    148 

A  person  may  insure  his  life  for  benefit  of  one  without  I,  if  not  done 

in    a   collusive   manner 148,  14^ 

Where    beneficiary,    without    I.    is    moving    factor    in    procuring   policy, 

the  policy  is  speculative 148 

Assignment  of  policy   to   one  without   I   is   Invalid,   unless   to   creditor, 

and  then  it  is  valid  only  for  amount  of  debt 149* 

Corporation  has  no   impllpd    power   to   insure   life   of   president   beyond 

period  of  his  connection  with   It 19Z 

Annotation:     Insurance  of  life  of  officer  of  corporation  for  the  benefit 

of    the    corporation 151 

Under  policy  payable  to  survivor  of  husband  or  wife,  the  husband  did 
not  have  to  prove  a  pecuniary  interest  as  required  under  Eng.  Life 
Assur.    Act    1774 16J 

Assignee  of  policy,   who   has  no  I.   is  limited   to  recovery  of  advances 

made    by    him 170 

Allegation    that    beneficiaries    were    the    "only    heirs"     is    sufficient    to 

show  their  I,  in  absence  of  any  objection  in  trial  court 21T 

Where   beneficiary   is   designated    by    will,    it    is   not    necessary   that    he 

have  an  1 281 

Annotation:     Designation  of  beneflciai-y.  in  policy  or  certificate,  of  one 

without  I,  as  affected  by  consldoratlons  of  public  policy 234 

Creditor  has  no  I,  under  Laws  N.  H.  1S95.  p.  444.  c.  86.  sec.  10,  ex- 
empting proceeds  of  benefit  certificate  from   creditors 241 

Stockholder  of  corporation  has  I  In  its  property 94 

Extent  of  I  of  stockholder  in  property  of  corporation 94 

Burden  Is  on  Insurod  to  prove  measure  of  his  1 94 

Where  proof  shows  that  insured  has  some  Interest,  It  is  error  to  charge 

jury  generally  in  favor  of  company 94 

Equitable  owner  has  1 10& 

Husband  has  no  I  in  wife's  property  because  of  the  marital  relation —   107 

Annotation:     Insurable  Interest  of  adult  child   In  life  of  parent 187 

Bill  of  lading  freight  may  be  subject  of  insurance 381 

Contract  to  furnish  burial  is  contract  of  life  Insurance  within  mean- 
ing of  Burns'  Rev.  St.  1908,  sec.  4713.  requiring  that  beneficiary 
have    1 839^ 

"Insurable   Interest"    construed 339 

Official  undertakers  of  burial  association  have  no  I  in  lives  of  mem- 
bers*   lives 389 

Fact    that    I    ceased    at    time   of   divorce,    will    not    prevent    recovery    if 

designation  as  beneficiary  was  valid  at  time  of  Inception 846 

Divorced  wife  has  I  In  life  of  husband  during  time  alimony  is  payable..     199* 

INSURANCE  COAIMISSIONER. 

[See  Commissioner  of  Insurance;  Statutes;  Taxes  and  Taxation.] 

Tenn.  fire  marshal  law  (Tenn.,  Acts  1907.  p.  1540,  c  460.  sec.  3)  vesting 
I  with  powers  of  trial  justice  for  the  purpose  of  summoning  and 
compelling  attendance  of  witnesses,  authorizes  him  to  Issue  sub- 
poenas for  bringing  witness  from  any  part  of  the  State 46> 
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For   disobedience   to   summons.    Issued   by   I,    action   for   penalty   must 

be  brouirht  in  name  of  State 46 

Fact  that  I  exceeded  his  authority  under  flre  marshal  law  (Tenn., 
Acts  1907.  p.  1640,  c.  460)  would  be  no  excuse  for  witness  to  dis- 
obey summons 46 

I  has  no  discretion  in  Issulnir  license  where  society  has  compiled  with 

law  authorizinir  It  to  do  business 236 

Construction  placed  on  plan  of  business  by  I  Is  not  blndlnir  on  courts 

but  Is  entitled  to  weight 266 

Suits   to   enjoin  mergrer  of   mutual   stock   companies   must   be   brought 

by    1 877 

Auditor  of  state  has  no  authority  to  collect  Insurance  taxes  In  Indiana, 
and  as  he  Is  a  constitutional  officer,  companies  are  required  to  take 
Judicial  notice  of  his  authority 894 

INSUBED. 

[See  Assured;  Beneficiary.] 

INTEMPERANCE. 

[See  Intoxication;  Policy.] 

INTENTIONAL  INJURIES. 

[See  Accident  Insurance;  Policy.] 

Annotation:  Liability  of  Insurance  company  In  case  of  intentional  de- 
struction of  property  by  Insured 88 

Loss,  occasioned  by  explosion  of  dynamite  to  retard  spread  of  flre,   Is 

loss  by  reason  of  design  and  not  by  accident 886 

INTEREST. 

[See  Damages;  Statutea] 

Where  loss  due  90  days  after  proof  of  loss  Is  made,   Interest  will   not 

commence  until  90  days  has  expired 63,     68 

I  on  Indemnity  policy  does  not  begin  until  insured  has  paid  Judgment 

against    him 360 

Where  tender  of  sufficient  I  was  made  and   refused   no   further  I  will 

be    allowed 860 

INTERPLEADER. 

[See  Pleading;   Practice.] 

Where  creditors  of  Insured  attach  proceeds  of  policy,  and  action  is 
subsequently  brought  by  Insured,  and  garnlshers  are  not  inter- 
pleaded, a  Judgment  for  insured  against  company  will  not  protect 
it  from  paying  insured,   notwithstanding  the  garnishment 24 

Act  of  company  in   filing  I  did   not   deprive  original    beneficiary   from 

asserting  right  to  fund 231 

Where  there  are   rival   claimants,    company   should   be   allowed   to   pay 

proceeds    into    court 251 

I  is  an  equitable  proceeding 266 

INTERSTATE  COMMERCE. 

[See  Constitutional   Law.] 
Business  of  Insurance  is  affected  with  a  public  interest 76 

INTOXICATION. 

[See  Intemperance;  Policy.] 

Statement  of  insured,  after  contract  was  complete,  of  use  of  opium, 
was  not  such  a  declaration  against  interest  as  would  be  admis- 
sible in  evidence 126 

Evidence  of  habits  subsequent   to   time   policy   became  effective   is  not 

admissible    126 

"Addicted."   as  applied  to  use  of  Intoxicants,   means  habitual  and   not 

occasional   use 149 

Under  the  circumstances,  although  only  one  witness  testified,  the  ques- 
tion of   insured's  being   Intoxicated   was   for  Jury 149 

Evidence  Is  considered  and  held  that  insured  had  never  drunk  intoxi- 
cants to  excess 156 

"Occasional    drink"    construed 166,  187 

Drinking  "to  excess"  construed 166 
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Whether    member    forfeited    certificate    by    Intemperate    use    of    liquor 

waa    for    jury 20f 

Inconsistent  answer  as  to  use  of  intoxicants,  company  could  not  avoid 

policy    for ttb 

Instruction,   that   word    "Intemperate"    meant    "moderate"    and  did   not 

admit  of  precise  definition,   was  not  erroneous 220 

Intemperate    defined 221 

Proof  that  Insured  drank  to  such  an  extent  as  to  Impair  his  health 
prior  to  Issuance  of  policy,  did  not  show  violation  of  policy,  pro- 
viding for  forfeiture,  if  he  should  so  impair  his  health 262 

Wood   alcohol   is  not  an   intoxicatlngr   liquor 27E 

Knowledge  of  agent  of  habits  of  applicant  estops  company • 27C 

Proof  held  Insufficient  to  sustain  finding  that  Insured  was  in  such 
physical  condition  as  to  require  habitual  use  of  morphine  to  pro- 
long   his    life 277 

Annotation:  Scope  and  effect  of  provisions  In  policies  of  Insurance  for- 
bidding  use   of   Intoxicating   liquor 28f 

Where  I  Is  defense.  It  must  be  shown  that  Insured  was  intoxicated  at 

time  accident  befell  him 805 

"While   intoxicated"    construed 208 

"Under  the  Influence  of  any  intoxicant"  construed 828 

"Bar  keeper  or  other  person  who  sells  or  serves"  does  not  Include  pro- 
prietor       282 

INVENTOBY. 

[See  Iron-Safe   Clause;   Policy.] 

I  could  not  take  place  of  requirement  of  accounts  showing  sales  and 

purchases    62 

mON-SAFB  CXAL8K. 

[See  Policy;  Forfeiture;  Waiver.] 

Where  the  purpose  of  I  is  to  enable  company  to  determine  amount  of 
■loss,  there  was  no  default  where  insured  did  not  keep  accounts  of 
sales  and  purchases  until  the  expiration  of  time  for  taking  in- 
ventory, for  without  such  inventory  the  accounts  would  have  been 
immaterial    S 

Failure  to  comply  with  I  is  cause  for  forfeiture 6.     68 

Annotation:     What   books  and   inventories  must  be  kept  In  a  safe  to 

comply   with   requirements   of   the    1 8 

Inventory  could  not  take  the  place  of  accounts  showing  sales  and  pur- 
chases      68 

Examination  of  insured  is  not  a  waiver  of  I 64 

Statement  of  agent,  that  I  was  not  enforced  in  insurance  of  small 
stores  and  that  such  provision  of  policy  would  not  be  insisted  on. 
is  evidence  of  waiver 68 

Where  insured's  books  were  burned,  and  company's  adjuster  requested 

insured  to  procure  duplicate  invoices,  the  I  was  waived 78 

Mistake  in  entry  on  books  of  amount  of  purchase  is  not  cause  for  for- 
feiture under  1 8f 

Where  firm  sold  trade  coupons  redeeniable  In  goods,  the  entry  on  their 

books  of  such  sales  of  coupons  was  sufllcient  compliance  with  I...     8f 

Agreement  In  application  to  keep  last  Inventory  in  iron-safe  authorises 
company  to  insert  I  in  policy,  extending  to  last  inventory  only 
and  not  to  books  of  account 87 

I  Is  valid  provision 87 

Provision  of  policy  requiring  books  to  be  kept  in  safe  during  closing 

hours,     construed 9S 

"Merchandise  or  other  personal  property"  does  not  Include  store  fix- 
tures       112 

The  I  Is  satisfied  where  such   books  are  kept  as  to  enable  parties  to 

determine   amount    of   loss 2^1 

Where  company  accepted  risk  knowing  that  Insured   had  no  iron  safe 

I   was   waived 112 

JUDGMENT. 

[See  Incumbrance;  Policy;  Title.] 

JURISDICTION. 

[See   Policy;    Statutes.] 

J  of  board  of  arbitration  is  limited  to  determining  the  amount  of  loss; 

they  can  not  pass  upon  Insured's  title SS 
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In  action  by  indorsee  of  premium  note  Justice  court  has  J  to  decide 

suit  against  company  although  It  had  no  J  to  cancel  policy 181 

Life  policy  Is  transitory  In  nature,  and  suit  may  be  Instituted  in  any 

State  where  beneficiary  Is  resident  and  company  Is  doing  business..   165 
Because  policy  Is  payable  In  bonds  does  not  Justify  suit  in  equity  for 

cancellation   for   fraud 178 

Courts  of  equity  have  J  In  action  agalnit  foreign  company  to  deter- 
mine rights  of  parties 205 

Appearance  to  question  J  does  not  amount  to  Jt  general  appearance....   805 

Face  of  policy  together  with  Interest  determines  J 818 

Special  appearance  may  be  made  to  question  J  of  court 322 

General  appearance  waives  objections  to  J 822 

Court  of  admirallty  does  not  have  J  of  suit  on  contract  between  ma- 

rlne  company  and   an  agent 824 

Court  of  equity  will  take  J  of  action  against  unincorporated  associa- 
tion      113,  850 

Jurisdiction  to  fasten  choses  In  action  In  garnishment  proceedings  de- 
pends only  upon  ability  to  serve  the  debtor  of  the  defendant 890 

JUBY. 

[See  Practice.] 

Facts  are  In  dispute,  when  question  must  be  decided  by  drawing  an  in- 
ference of  fact  from  the  primary  facts  shown 2 

Whether  or  not  Insured  had  knowledge  of  questions  and  answers  in  ap- 
plication prepared  by  company's  agent,  was  a  question  for  J 5 

Whether  or  not  company  vexatiously  refused  to  pay  loss  and  is  liable 

to  penalty  Is  for  J 11 

An   instruction   to   J.    Ignoring  defense   of   company.    Is   peremptory   in 

effect  and  erroneous 24 

Whether,  or  not,  agent  consented  to  other  insurance  is  a  question  for 

the    J 82 

Under  the  evidence,  agency  was  a  question   foTr  the  J 39.  137 

Over-valuation   is  usually   a  question   for  J,   but   where   facts   are   ad- 

mlted  by  demurrer,  it  Is  for  the  court 50 

Whether  or  not  insured  fraudulently  over-valued  property  was  for  J..     58 

Whether  a  single  attempt  of  an  unknown  person  to   bum  property   Is 

an  Increase  of  risk  Is  a  question  for  J 94 

Whether  company  consented  that  contents  of  new  barn  were  to  be  In- 
cluded in  term  "contents  of  bam  buildings"  was  for  J 97 

Where  evidence  was  conflicting,  vacancy  was  for  J 71 

Where  there  Is  doubt  whether  or  not  statements  of  agent  were  given 

and  received  as  expressions  of  opinion,  the  question  is  for  J 127 

Where  applicant  stated   that   he   had   had    fits,   whether   he   was   guilty 

of  fraud  in  not  stating  the  precise  kind  of  fits  was  for  J 130 

Whether  or  not  policy  was  speculative  was  for  J 148 

Under  the  circumstances,   even  though   only   one   witness  testified,    the 

question  of  insured's  being  Intoxicated  was  for  J 149 

Whether  custom  of  receiving  after-due  premiums  was  abrogated,  under 

the   evidence,   was   for  J 158 

Evidence  considered  and  held  that  whether  or  not  applicant  had  mis- 
represented his  condition  of  health  was  for  J 184 

Whether  applicant  gave  suflUcient  details  of  nature  of  Illness  was  for  J  165 

Under  the  evidence,  whether  the  examiner  wrote  down  wrong  answer 

in  application  was  for  J 172 

Whether  or  not  premium  had  been  paid  was  for  J 175 

Whether  prudent  person  would  have  been  Justified  in  believing  an- 
other agent  of  company  was  for  J 177 

Whether  company  had  abrogated  by-law  requiring  written  application 

for  reinstatement  was  for  J 206 

Under  the  evidence,  suicide  was  a  question  for  J 209,   242.  271 

Whether  member  had   forfeited  certificate  by   intemperate   habits  was 

for  J 209 

Whether  insured   was   in   a  delirium   when   he   committed   suicide   was 

for   J ' 218,  271 

Truth  or  falsity  of  answers  in  application  is  a  question  of  fact 221 

Although  presumption  of  death  arises  after  seven  years'  disappearance, 

the  time  of  death  is  for  J 246 

Under  the  evidence,   the  question  of  payment  of  assessments  was  for 

the    J 264 

Whether  or  not  attacks  of  biliousness  and  indigestion  constituted  a  se- 
rious illness  was  for  J 260 

Whether  or  not  applicant  had  knowledge  of  falsity  of  statements  as  to 

health    was   for   J 261 
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Where  waiver  of  Illegality  of  sutpenslon  depended  upon  parol  evidence. 

such  waiver  was  for  J 27S 

Verdict  for  amount  payable  In  event  of  suicide  is  equivalent  to  verdict 

of  suicide    185 

Cause  of  death  is  for  J  where  testimony  Is  conflicting 287,   288,  217 

Due  diUirence  In  protectlngr  self  from  death  held  for  J 287 

Materiality  of  misrepresentation  as  to  age  is  for  J 29S 

By   returning  verdict   for  defendant,   J    necessarily   rejected    theory   of 

plaintiff    295 

Weiirht  to  be  given  testimony  of  witness,   who  said  that   he  had  sent 

'   proofs,  and  plaintiff  had  not  seen  them,  was  for  J 296 

Voluntary  exposure  was  for  J  where  evidence  conflicted 296,  320 

Reasonableness  of  time  of  griviuK  notice  is  for  J 301 

Falsity  of  statements  as  to  Income   held   for  J 813 

Whether  or  not  proofs  of  death  showed   cause  of  death   to   have  been 

within  policy  was  for  J 315 

Whether    or    not    Insured    could    see    sign    prohlbitinsr    trespasslnir    on 

rigrht-of-way  was  for  J 820 

Whether   Insured   accepted   policy,    and   was   given  credit   for  premium 

was  for  J 837 

Right  of  company  to  terminate  agency  contract,  under  terms  thereof, 

held    for   J 385 

Knowledge  of  offlcers  of  dishonesty  of  cashier  is  for  J 387 

LANDLORD  AND  TENANT. 

Where  tenant  failed  to  take  out  insurance  as  he  agrreed  to  do.  landlord 
could  recover,  from  the  tenant,  the  amount  of  loss,  not  exceeding 
the  amount  of  insurance  agreed  to  procure;  he  was  not  limited  to 
recovery  of  amount  of  premiums  it  would  take  to  purchase  such 
insurance     54 

Life-tenant    is    not    bound    to    insure    interests    of    remaindermen,    but 

either  may  Insure  for  his  own   beneflt 104 

Distribution   of  proceeds,   where   remainderman,    who   was   guardian  of 

Incompetent  life-tenant,  had  insurance  in  his  own  name 104 

LEADING  ARTICLES. 

[See  Annotations  to  Cases.] 
State  control  of   foreign   corporations 899 

LEASE. 

[See  Policy;   Title.  1 

Covenant  of  lessors  "to  request  and  do  hereby  so  request"  mortgages 
to  apply  insurance  money  to  construction  of  other  buildings,  in 
case  of  Are,  did  not  impose  on  lessor's  duty  to  make  any  other 
request  than  that  In  L 102 

"Hereby    agree    to    request"    in    covenant    of    lessors    is    not    equivalent 

to  "hereby  agree  to  endeavor  to  persuade" 102 

Lessees  can  not  recover  of  lessors  for  failure  of  such  lessors  to  request 
mortgagees  to  apply  insurance  moneys  to  rebuild  property  unless 
such  failure  to  request  was  the  cause  of  the  mortgagees'  refusal...   102 

LEGAL   REPRESENTATIVES. 

[See   Beneficiary;    Definitions;    Heirs.] 

LEX  FORI. 

[See  Contract;  Jurisdiction.] 

LEX  LOCL 

[See  Contract.] 

Where  contract  executed  and  premiums  to  be  paid  Is  the  L 9t 

Collateral  note  pledging  policy  as  security  is  a  contract  of  the  State 

where  the  loan  was  approved  and  accepted 117 

Collateral   note   secured   by   policy   is   a   contract   of   State   where   note 

was   signed 128 

Policy  Issued  by  foreign  company  in  Missouri  is  a  contract  of  that  State  182 
Policy  issued  by  Wisconsin  at  Its  home  oflflce  in  that  State  and  payable 

there  is  a  Wisconsin  contract 160 

Where   policy   stipulates  that   It  is  a  contract  of  a  certain  State   the 

laws  of  that  State  govern  in  its  construction 170 
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Construction  of  contract  le  one  of  ireneral   law,   where  policy  does  not 

stipulate  that  It  Is  to  be  construed  by  laws  of  certain  State 170 

L  is  place  where  application  was  made  and  certificate  Issued  and  de- 
livered      211 

Laws  of  domicile  of  society  are   part  of  contract  and   are  bindlnir  on 

member    274 

Place  where  last  act  was  done  to  complete  contract  is  the  L 183 

Where  capital  stock  note  was  executed  and  where  payment  was  to  have 

been  made  is  L 354 

Debts  have  no  locus  or  situs  unless  some  special  place  is  stipulated  in 

contract    390 

LIABIIXTT  INSURANCE. 

[See  Employer's  Liability;  Policy.] 

UBEL  AND   SLANDER. 

Communications   made    in    course    of    Investigation    of   officers'    conduct 

is    privileged    269 

Company  can  not  be  held  liable  for  slanderous  statements  of  its  agents 

not  spoken  in  course  of  employment 338 

LICENSE. 

[See  Agent;  Foreign  Company;   Taxes  and  Taxation.] 

Domestic  company  is  bound   to  know  that  if  it  violated  statute  so  as 

to  merit  corporate  death,  the  legislature  could  inflict  that  penalty  187 
Termination  of  company's  existence  terminates  all  agency  contracts...  137 
Right  of  Insurance  Superintendent  of  N.  Y.  to  revoke  agent's  L  without 

a  previous  conviction  considered 140 

Whether    benefit    order    is    doing    life    insurance    business    so    as    to    be 

liable  for  agent's  L  depends  on  nature  of  its  contracts 218,  219 

L  is  distinct  from  taxation,  and  exemption  from  one  does  not  exempt 

from    the    other 219 

Mandamus  will  not  issue  to  compel  commissioner  to  issue  L  to  benefit 

society  to  do  business  "for  which  it  was  organized  and  chartered" . .  286 
Where   society    has   complied    with    act    authorizing   it    to   do    busineas, 

commissioner  must  issue  L 236 

L  is  not  contract,  but  a  mere  grant  of  authority  to  do  business  for  the 

space  of  one  year 186 

Refusal    to    relicense    foreign    company    is    without    effect    on    former 

transactions    186 

The  fact   that  company  has  spent  large  sums  of  money   is   no   reason 

why  commissioner  should   renew   L   where   such    company   has   not 

complied  with  law  enacted  since  its  original  entrance  into  State..   186 

LIEN. 

[See  Incumbrance;  Ownership.] 

Existence  of  a  vendor's  L  is  an  incumbrance  within  meaning  of  pro- 
vision that  interest  of  insured  Is  "unincumbered  and  sole  owner- 
ship"          56 

The  fact  that  premiums  were  paid  with  borrowed  money  did  not  give 

lenders  a  L  on  proceeds  for  amount  of  loan 176 

Judgment  giving  executor  of  assignee  L  on  proceeds,  can  not  be  com- 
plained of  on  ground  that  it  did  not  order  the  surrender  of  the 
policy   when  options   became   available 842 

LIFE-TENANT. 

[See  Insurable   Interest;   Ownership.] 

LIGHTNING. 

[See  Explosion;   Policy;   Risk.] 

Under  policy  insuring  against  loss  by  fire,  insured  could  not  recover 
where  barn  knocked  down  by  L  but  not  burned,  although  company 
had  been  accustomed  to  pay  damage  done  by  L 10 

Payment  for  loss  done  by  L,  which  did  not  burn  building,  under  policy 

insuring  against  loss  by  fire,  was  ultra  vires 10 

UMTTATION  OF  ACTION. 

[See   Policy;    Statutes.] 

Election  of  company  to  repair  is  a  new  contract,   and   not  subject   to 

L  in  policy 4 
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L,  &■  provided  In  policy,  it  waived  where,  after  loss,  the  company  flies 

a  bill   to   cancel   policy 53 

Under  provision  of  policy  forbiddinir  suit  within  60  days,  but  stipulating 
that  suits  must  be  brought  within  12  months,  the  12  months  do 
not  begin  to  run  until  the  60  days  have  expired 68 

It  was  necessary  for  trustee  of  insolvent  mutual  company  to  prove  that 
assessments  made  by  directors  did  not  set  statute  of  limitations  in 
motion  so  as  to  defeat  an  action  brought  by  him  to  recover  assess- 
ments made  by  court 70 

L  to  within  six  months  after  death  is  reasonable 146 

Right  of  action  to  have  policy  reformed  accrues  at  time  of  delivery  and 

must  be  brought  within  period  of  L  commencing  at  that  time 163 

Admission  of  by-laws  to  prove  beneficiary  does  not  change   nature  of 

contract    within   statute   of   limitations 207 

L  can  not  be  pleaded  under  Rev.  St.   Mo.   1899,  sec.   899 210 

Although  policy  provisions  limiting  time  of  action  can  not  be  pleaded 
in  Mo.,  such  L  may  be  pleaded  in  that  State  in  action  on  contract 
made  in  III 211 

Provisions  of  policy  for  L  to  less  than  statutory  period  is  valid  unless 

prohibited   by  statute 214 

Policy   provision   limiting   time    within    which    action   may    be    brought. 

l>eing  for  company's  benefit,  may  be  waived 214 

Statute  of   limitations   is   no   bar   to   claim   on   policy   as  security,    even 

though   the  original   debt   is   barred 2K1 

One  year  L,  does  not  begin  until  policy  became  payable 106 

Provision   that  suit  must   be   brought   within  six   months  after  the   Are 

is    valid 107 

L   clause   Is   waived   where   adjuster    informs    insured    that   company    is 

disposed  to  await  action  of  other  companies 107 

Twenty-flve  days  after  payment  was  refused  was  not  unreasonable  de- 
lay  in   bringing  suit ]  OA 

Provision   limiting  time   of  action  does   not   apply   to   suit   for  damages 

on  account  of  defective  nature  of  repairs  made  by  the  company...   109 

Under  L  to  within  60  days  after  time  injury  assumed  permanent  char- 
acter, the  time  the  injury  assumed  such  permanent  character  was 
for  jury 290 

Denial   of   liability   waives   L   clause 281,    SOO,  S02 

Amendment  of  complaint   relates  back  to  flltng  of  original   complaint..    317 

Failure  to  file  suit  within  period  of  U  bars  action 827 

L  clause  of  marine  policy   construed 333 

Passing  claim   for  payment   waives    L 353 

Although  capital  stock  note  was  not  due  until  payment  was  demanded 
it  was  nevertheless  subject  to  statute  of  limitations  as  applicable 
to    written    instruments 354 

L  to  within  60  days  after  Judgment,  under  liability  policy,  binds  in- 
sured        870 

Appointment  of  receiver  did  not  suspend  running  of  limitation 370 

L  to   less   time   than  general  statute  of  limitation   is  valid   under  sec. 

414,   N.   Y.   Code  Civ.    Proc 379 

Failure  to  bring  suit  on  liability  policy  within  time  stipulated  therein 

bars  action 379 

Because  suit  was  pending  against  principal  contractor  at  end  of  limita- 
tion period  did  not  effect  limitation  as  agreed  upon  by  subcon- 
tractor in  his  tolicy 880 

Action  by  Insured  (subcontractor)  within  30  days  after  Judgment 
against  him  in  favor  of  principal  contractor,  was  not  compliance 
with  requirement  that  suit  be  commenced  within  80  days  after 
judgment  In  favor  of  injured  party 380 

Evidence  considered  and  held  that  limitation  clause  of  liability  policy 

had  not  been  waived 880 

UVE  STOCK  INSURANCE. 

Measure   of   recovery  on    L   policy    providing   that   amount    to   be   paid 

should  not  exceed  three-fourths  of .  cash  value  at  time  of  death....    370 

Complaint  on   L.  policy,   not   alleging  that   cause   of  death   was  within 

risks    insured    against.    Is    defective 884 

LLOTDS'  ASSOdATIONS. 

[See  Statutes ] 

Provision  of  L  policy  making  provisions  of  policy  of  another  company 

basis  of  contract,  construed 113,  114 
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"This  policy  Is  Issued  *  *  *  on  the  warranty  by  the  assured,  that 
the  Phenlx  Insurance  Company  of  New  York  have  a  policy  or  pol- 
icies In  force  on  the  Identical  property  described  herein  durln^r  the 
existence  of  this  policy"  construed 114 

Power  of  attorney  of  L  to  conduct  business,  does  not  ^ve  them  power 
to  bind  principals  to  provision  of  policy  stipulating  that  no  suit 
shall  be  brought  against  more  than  one  underwriter  at  any  time 
In  any  court  other  than  court  of  original  Jurisdiction 402 

Judgment  of  Justice  of  peace  may  come  within  provision  of  L  policy 
stipulating  that  action  must  be  brought  In  highest  court  of  original 
Jurisdiction     402 

Bringing  suit  against  other  underwriters  on  their  separate  contracts 
does  not  bar  action  on  L  policy  providing  that  no  suit  shall  be 
brought  against  more  than  one  of  the  underwriters  at  any  one 
time    402 

LOAN. 

[See  Contract;   Pledge;   Policy.] 

Collateral   note  pledging  policy  as  security   is  a  contract   of  the   State 

where   the   L  was  approved   and   accepted 117 

Sale  of  pledged  policy,  without  notice,  is  not  good  against  beneflciary. .  .117 

Provision  in  L  contract  between  Insured  and  company,  that  If  L  with 
interest  shall  equal  legal  reserve,  the  company  may  demand  pay- 
ment or  cancel  policy,  Is  available  only  where  there  is  no  balance 
of  reserve  above  L  and  Interest 129 

Where  policy  provides  terms  of  L,  a  more  onerous  condition  In  L  con- 
tract   is    void 180 

The  fact  that  premiums  were  paid  with   borrowed  money  did   not  give 

lenders  a  lien  on  proceeds  for  amount  of  L 176 

Condition  in  L  contract  authorizing  company  to  cancel  policy  and  apply 
surrender  value  to  payment  of  L.  If  not  paid  at  maturity.  Is  valid, 
and  such  provision  is  not  waived  by  extending  time  of  payment  of 
loan     180 

LOCATION  OF  PROPERTY. 

[See   Forfeiture;    Policy;    Risk.] 
L   is  of  essence   of   contract 66,     67 

BLUUNO. 

[See  Assessments;  Premiums.] 

Mailing  check  Is  not  payment  of  premium  until  letter  Is  received  by  the 

company    82 

Where  M  Is  permitted,  a  remittance  made  in  time  to  reach  company  on 

or   before   time   of   payment,    is  sufllclent   payment 180 

Where  premium  was  not  mailed  in  time  to  reach   company  on  date  of 

payment   the    policy    was    forfeited 180 

Registered   letter  is  presumed   to   have   been   received    In   due   course   of 

mail     817 

MARINE  INSURANCE. 

[See  Policy.] 

A  vessel  is  a  chattel  and  a  mortgage  thereon  a  chattel  mortgage 98 

Contract  between  M  company  and  an  agent  is  not  a  maritime  contract  824 
Moving  vessel  to  safer  harbor  Is  breach  of  warranty  that  vessel  will  be 

laid   up   and   out   of   commission   for   the   winter 324 

Knowledge  of  unseaworthiness  estops  company 324 

Measure  of  recovery  under  average  clause  of  M  policy 325 

Right  of  abandonment  does  not  depend  on  certainty  but  upon  the  high 

probability    of    loss 325 

Right  to  abandon  ship  Is  determined  as  of  time  of  abandonment 825 

Subsequent  expense  in  releasing  vessel  may  be  considered  in  determin- 
ing the  probabilities  of  loss  at  time  of  abandonment 325 

Cost  of  wrecking  service  as  evidence  of  constructive  total  loss  of  vessel  326 
Right  to  abandon  vessel  depends  upon  fact  or  high  probability  that  loss 

will    exceed   one-half  of   value   as   flxed    by    policy 325 

Evidence  considered  and  held  sufficient  to  warrant  finding  that  there 
was  high  probability  that  loss  would  exceed  half  of  Insured  value, 

and    warranted    abandonment 826 

Proof   of   loss   under   M    policy    is   unnecessary    where   abandonment    Is 

only    issue 826 
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"Disbursement"  policy  construed 826 

Provisions  of  rider  as  to  riirht  of  abandonment   held   to  control  pro- 
vision   of    policy 826 

"ExlstiniT  insurance"  as  used  in  M  policy,  construed 327 

Failure  to  brln^  action  within  period  of  limitation  bars  action S27 

Company   can   recover  dama^res  aerainst   contractor  who   failed   to   re- 
lease vessel  in  stipulated  time 327 

In  action  for  contract  price  for  releasinir  vessel,   insurer  could   coun- 
ter-claim for  damages  paid  to  insured  for  failure  to  release  vessel 

within   stipulated    time 327 

Owner  of  vessel   could   sue  party,   with   whom   insurer   had   contracted 
to   release   vessel,    for   failure   to   complete   the    release    within   the 

stipulated  time 327 

Agreement  of  owner  of  vessel  to  defend  action  by  one  who  had  con- 
tracted to  release  vessel  against  insurer,  construed 327 

Deviation  is  cause  for  forfeiture 328 

Voyage  made  to  port  other  than  permitted  by  policy  is  a  deviation...   32S 
Whether  company  consented  to  deviation  was  for  jury  under  the  evi- 
dence       328 

Statement  that  loss  would  be  paid  waives  forfeiture  for  deviation 329 

Order   of    court    to    bring   vessel    within    Jurisdiction    for    inspection    is 

valid    829 

"Pirates,"  as  used  in  M  policy,  defined 329 

Bill  of  lading  freight  may  be  subject  of  insurance 331 

Company  held  liable  for  loss  of  cattle  under  policy  Insuring  against 
loss   from    mortality,    where   such    loss    was    due    to    mortality   due 

to   deficiency    in    kinds   of   food    supplied 331 

Failure  to  furnish  proper  food  did  not  render  vessel  unseaworthy 332 

Company  was  liable  for  extra  expense  occasioned   by   deviation   to  se- 
cure  men    to    take    place   of   mutineers    under    sue    and    and    labor 
cure  men  to  take  place  of  mutineers  under  sue  and  labor  clause. —   332 
"This  insurance  Is  not  to  cover  more  than  $100,000  by  any  one  steamer 

or  in  any  one  place  at  one  time"  construed 832 

It  is  duty  of  shipper  to  proceed  without  unnecessary  deviation 333 

Placing  vessel  in  dry  dock  to  be  painted,  when  not  a  maritime  neces- 
sity, is  a  deviation 333 

Limitation  clause  of  M  policy  construed 333 

MARRIED  WOMAN. 

[See  Husband  and  Wife;   Wife's  PoUcy.l 

MATERIAUTY. 

[See   Application:    Representations;    Statutes;    Warranty.] 

Mis-statement    of    dimensions    of    property    is    not    material    of    itself; 

company  must  plead  facts  in  its  answer  showing  the  M 15 

Keeping   of   accounts,    showing   sales   and    purchases,    is   material   even 

though  Insured  took  an  inventory  Just  three  days  prior  to  the  fire..  63 
Burden  of  proof   is  on   company   to   show    M   of   misrepresentations   in 

application     127.  156 

Mis-statement   as   to   previous    history    is   material    to   risk   and   avoids 

policy     148,  146 

The    fact   that    company    would    have   declined    risk    had    It    known    of 

misrepresentation   Is   conclusive   of  Its   M 154 

When   M   of   representations    Is   question   of    law 292 

Age,  M  of  misrepresentation  as  to.  Is  for  Jury 293 

Facts  warranted  to  be  true  are  material 387 

MEASURE  OF  RECOVERY. 

[See  Damages.] 

Where  it  was  not  possible  for  insured  to  replace  the  goods  in  time  for 
the  season's  trade,  he  could  recover  the  cash  value  of  property, 
and   was  not   limited  to   the  cost   of  manufacture 5 

Under  a  serviceable  contract,  a  recovery  may  be  had  for  item  with- 
out regard  to  the  others 16 

Instruction,  that  the  M  will  be  "the  cash  market  value  •  •  •  at 
the  time  of  loss,  not  exceeding  the  face  of  the  policy"  Is  more  fa- 
vorable than  it  should  have  been  under  a  valued  policy  law,  and 
there  was  no   room  for  objection   by   company 29 

For  damage  to  party-wall,  the  Insured  could  recover  the  difference  be- 
tween the  value  of  the  building  Just  before  the  fire  occurred  and 
the  same   building   immediately   afterwards 88 


Digitized  by 


Google 


19W.]  INDEX  TQ  DIGEST,  VOL.  XXII.  467 

A  contract  of  Insurance  ia  a  contract  of  indemnity  and  Insured  must 
show  an  Insurable  interest  in  order  to  recover;  strictly  speaklns. 
it  is  the  interest  of  the  person  and  not  the  property  itself  that  is 
insured   41 

Airent,  who  failed  to  cancel  policy  as  he  was  instructed  to  do.  is 
liable  to  company  for  amount,  with  interest,  which  company  was 
obllered  to  pay  over  and  above  what  it  would  have  had  to  pay  had 
the   cancellation    been    made 44 

Where  tenant  had  failed  to  take  out  Insurance  as  he  agreed  to  do,  the 
lessor  could  recover  the  amount  of  loss  not  exceedingr  the  amount 
the  tenant  agreed  to  procure;  he  was  not  limited  to  a  recovery  of 
amount  of  premiums  it  would  take  to  procure  the  Insurance......     54 

Where  policy.  limiting  amount  of  recovery  to  three-fourths  of  actual 
value  of  property,  separately  insured  bar  fixtures  of  value  of  $280. 
insured  could  recover  only   three-fourths  of   |280 59 

Creditor,  as  beneficiary,  can  only  recover  enough  of  proceeds  to  make 

him    whole 148 

Assignee,    without    Insurable    interest,    can    recover    only    what    he    has 

advanced      170 

M    under    by-laws   providing    for    deduction    of   amount    of   assessments 

during  term  between  death  and  end  of  life  expectancy 216 

Reinsurer  is  liable  to  the  same  extent  as  company  Issuing  the  certifi- 
cate would   have   been 268 

Clerk  and  part  owner  of  destroyed  goods  may  testify  as  to  their  value     74 

Insured  can  not  recover  greater  amount  than  Is  named  In  appraise- 
ment          84 

Value  of  property   Is  determined   at   time   loss   occurs  and   not  at   time 

fire   breaks   out 89 

Ruling  price  on  exchange  at  the  time  the  loss  occurred  may  be  taken 

as  the  value  of  cotton  destroyed 90 

Attorney's  fees  may  be  recovered  as  part  of  damages  where  com- 
pany's refusal  to  pay  was  in  bad  faith 90 

Beneficiary  can  sue  for  full  amount  of  policy  where  death  of  Insured 
occurred  within  six  months  after  lapse,  where  insured  had  six 
months  to  exercise  options 199 

Where  insured  did  act  on  thing  pertaining  to  another  occupation,  his 
M  was  limited  to  amount  provided  for  under  the  more  hazardous 
occupation     288 

*'Shall  be  In  lieu  of  any  other  Indemnity  provided  in  this  clause"  con- 
strued      296 

Beneficiary    supplement    limiting    M    to    "the    original    principal    sum" 

construed     299 

li  where  insured  was  Injured  while  engaged  In  a  more  hazardous  oc- 
cupation    S14 

M  under  average  clause  of  marine  policy 325 

Company  Is  liable  for  extra  expense  occasioned  by  deviation  to  se- 
cure men  to  take  place  of  mutineers  under  sue  and  labor  clause 
of    marine    policy 332 

"This  insurance  Is  not  to  cover  more  than  $100,000  by  any  one  steamer 

or  in  any  one  place  at  one  time"  construed 332 

Complaint  held  sufllcient  to  charge  carrier  with   liability   for  damages 

to    part    of    cargo 382 

Company    is   not    liable    for   loss   caused    by   delay    which    In    turn    was 

caused   by  ordinances  relocating  streets 351 

Delay   In    rebuilding   caused    by    fall    of   debris    is    within    exception    of 

loss   caused    by    "interruption    of    business" 851 

Employers'  liability  company  held  not  liable  for  costs  of  suit  by  In- 
jured  person  against  employer. 855,  881 

Under    provision    of    Indemnity    policy    limiting    M    to    certain    amount, 

such   amount  does  not  include  costs  and   Interest 860 

On  live  stock  insurance  policy,  providing  for  payment  of  three-fourths 

of  cash   value  at   time  of  death,    construed 870 

Rider  relating  to  accounts  previously  made  as  a  basis  for  determining 
measure  of  company's  liability  on  credit  policy,  held  In  effect 
to  antedate  policy  that  length  of  time 878 

Rent   insurance   policy,    M   under 382 

Company  could  show.  In  mitigation  of  damages  for  breach  of  agency 
contract,  that  by  proper  diligence  the  agent  could  have  obtained 
other    remunerative    employment 384 

M,   under  title   Insurance  policy,    considered 386 

Cost  of  property  Is  not  evidence  of  Its  value  at  time  of  loss 393 

M  by  principal  contractor  on  subcontractor's  bond *. 397 

What  evidence  Is  admissible  to  prove  amount  of  loss 113 
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M  on  fidelity  bond,  where  such  bond  and  continuances  thereof  consti- 
tuted one  contract  for  entire  premium,  is  limited  to  face  of 
ori^nal    402 

MEDICAI.  EXAMINATION. 

[See  Statutes.] 

Evidence  considered  and  held  that  M  was  sufficient,  and  company  was 
not  estopped  under  Rev.  Laws,  Minn.  1905.  Sec.  1693,  to  defend 
on   ground    of   unsound    health 123 

Statement  in  M  as  to  physical  condition  is  a  warranty  of  opinion  only  158 

Burden    is    on    company    to    establish    fraud    in    obtaining    approval    of 

medical    examiner 168 

Issuance  of  policy,   without  M.   is  in  violation  of  Burns'   Ann.   St.   Ind. 

1908,    Sec.    4713 SS9 

MEDICAL   EXAMINER. 

[See  Physician.] 

Knowledge  of  M  of  health  of  insured  is  knowledge  of  company  and 
acceptance  of  risk  with  such  knowledge  waives  condition  as  to 
sound    health 150 

M  is  agent  of  company,  and   when  he  writes  down  wrong  answer  the 

company    is    estopped 157 

Statements    of    agent,    when    admissible    to    show    knowledge    of    M    of 

health    of    insured 157 

Statements  to  M  are  not  privileged  communications  within  meaning  of 

N.    Y.    Civ.    Code    Proc,    Sec.    834 173 

MEMBERSHIP. 

[See    Fraternal    Benefit    Orders;    Mutual    Company.] 

Acceptance  of  policy  in  mutual  company  makes  insured  member  thereof 
and  he  is  concluded  by  proceedings  dissolving  the  company  and 
fixing  liability  of  Its   members 86 

Effort  to  have  proceeds  paid  to  creditor,  which  could  not  be  done  under 

by-laws,   did  not  constitute  a  severance  of  M 208 

M  is  not  complete  until  initiation  takes  place  where  by-laws  so  provide  223 

Allegation  in  complaint  of  M   held   sufficient 238 

MERGER. 

[See   Contract;    Ultra   Vires.] 

Action,  to  declare  void  a  M  agreement  with  foreign  company  is  an  ac- 
tion in  rem,  and  service  on  such  company  by  publication  is  suffi- 
cient        245 

Tenn.  Acts  1887,  p.  329,  c.  198,  authorizing  corporations  to  lease  or  sell 
property  or  franchise,  would  not  permit  lease  or  sale  of  business 
society  organized  under  Shannon's  Code,  Sec.  2524.  for  general  wel- 
fare and   not   for  profit 246 

M  agreement  of  benefit  societies  held  ultra  vires 24 C 

Acquiescence  of  beneficiary  in  M  contract  estops  him  to  question  va- 
lidity    thereof 198 

Policyholder   of   mutual   stock    company    can   sue    to   enjoin    transfer   of 

assets  to  foreign  company 366 

Policyholder  of  mutual  stock  company  can  not  sue  to  enjoin  M 877 

Suits  to  enjoin  M  must  be  brought   by  insurance  commissioner 377 

MINOR. 

[See    Age;    Contract.] 

MISREPRESENTATION. 

[See    Application;    Materiality;    Representation;    Warranty.] 

Misrepresentation   of  dimensions   of   property   is   not   material   of   itself; 

company  must  state  facts  in  its  answer  showing  the  materiality...     15 
Under  Code  Iowa,  Sec.   1741,  providing  that  M  is  not  available  as  a  de- 
fense unless  copy  of  application   is  attached  to  policy,   a  M  could 

not  be  proved  where  application  was  oral 52 

To  be  available  as  a  defense,   M  must   be  pleaded 52 

Burden  of  proof  is  on  company  to  show  materiality  of  M 127 

The  fact   that   company  would   have   declined   risk  had  It  known  of  M 

is   conclusive  of  Its  materiality 164 
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Under   the   evidence,    whether   applicant    had    mlirepresented    his   state 

of  health  was  for  Jury 164 

M  as  to  state  of  health  is  cause  for  forfeiture  irrespective  of  its  ma- 
teriality  under   Rev.   St.    N.   C.    1905,    Sec.    4808 167 

Mo.    Rev.    St.    1899.    Sec.    789.   providing  that   M   are   Immaterial   unless 

they  contribute  to  loss,  applies  to  policy  as  well  as  application....   1S4 

MORTGAGE. 

[See   Incumbrance;   Policy;    Title.] 

M  of  property  In  violation  of  policy  provision  is  cause  for  forfeiture...      1 

Insured  was  not  bound  by  statement  in  application  that  there  was  no 
M,  where  application  prepared  by  company's  aerent,  unless  he 
had  knowledere  of  the  falsity  of  such  answer 6 

Provision  In  policy  for  forfeiture  if  foreclosure  proceedings  are  insti- 
tuted Is  valid  and  binding  on  insured 14 

Where  agent   had   knowledge  of   M   company   was  estopped   to   claim   a 

forfeiture     19 

Where  M   invalidated   policy  as   to   mortgagor,   acceptance  of  premium 

note  from  mortgagee  estops  company  to  claim  forfeiture  as  to  him     19. 

To  entitle  company  to  subrogation  to  rights  of  mortgagee,  it  must 
allege  and  prove  facts  that  would  exempt  It  from  liability  to  the 
mortgagor   21 

Joint  receipt  of  mortgagor  and  mortgagee  for  money  paid  to  mortgagee 

Is  no  defense  to  action  for  what  waa  due  to  mortgagor 21 

Mortgagee  owes  no  duty  to  mortgagor  in  respect  to  securing  an  in- 
surance  company's   consent   to   a   foreclosure 28 

Foreclosure  sale   to   mortgagee,    to  whom   policy   is  payable,    is   such   a 

sale  within  meaning  of  policy  as  avoids 37 

Statement  that  property  was  unincumbered,  whereas  a  decree  fore- 
closing a  chattel  M  had  been  made  an  appeal  from  such  decree 
was   pending,   avoided   liability   of   company 60 

The  status  of  the  title  is  not  effected  by  existence  of  an  incumbrance 

on  the  subject-matter  of  the  insurance 56 

Provision  of  policy  for  forfeiture  if  "subject  of  Insurance"  be  or  become 
Incumbered  is  not  breached  where  part  of  property  is  Incumbered 
as  "subject  of  insurance"  means  all  of  property  Insured 63 

M  Is  such  change  of  title  as  avoids  recovery 76,  106 

A  vessel  is  a  chattel  and  a  M  thereon  is  a  chattel  M 93 

"Present    Incumbrance.'*    chattel    M    is   so   long  as   debt    is   outstanding 

although  not  in  default 93 

Chattel  M  subsequent  to  application  is  not  a  change  of  Interest  ma- 
terial   to    risk 99 

Forfeiture  because  of  M.  under  the  evidence  held  to  have  been  waived..   105 

MORTGAGOR  AND  MORTGAGEE. 

[See  Policy.] 

Where  policy  was  payable  to  "mortgagee  as  his  Interest  may  appear" 
an  adjustment  between  mortgagor  and  company  was  not  binding 
on    mortgagee 1 

Where  mortgage  invalidated  policy  as  to  mortgagor,  acceptance  of  pre- 
mium note  from  mortgagee  estops  company  to  claim  a  forfeiture..      19 

To  entitle  company  to  subrogation  to  rights  of  mortgagee  it  must  allege 
and  prove  facts  that  would  exempt  It  from  liability  to  the 
mortgagor     21 

Joint  receipt  of  M  for  money  paid  to  mortgagee  is  no  defense  to  ac- 
tion for  what   was  due  mortgagor 21 

Mortgagee  owes  no  duty  to  mortgagor  In  respect  to  securing  an  in- 
surance company's  consent  to  a  foreclosure 28 

Although  policy  is  payable  to  mortgagee,  a  sale  under  foreclosure  to 
him  did  not  change  legal  effect  of  sale,  and  there  had  been  such 
a  sale,  within  meaning  of  policy  as  avoided  it 87 

Title  of  pledgee  is  sufficient  legal  title  to  establish  an  insurable  interest     44 

Policy  delivered  to  mortgagee  with  consent  of  insured  becomes  effective 

from   time   of   acceptance   of   application 70 

Annotation:      Effect    of    breach    of    policy    by    mortgagor   on    rights    of 

mortgagee   85 

MUTUAL  BENEFIT  ASSOCIATIONS. 

[See    Fraternal    Benefit    Orders;    Mutual    Company.] 

Beneficiary    under    mutual    benefit    certificate    has    no    vested    Interest 

until    death    of    member 210 
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Members  of  M   have  no  property  rlirht  In  proceeds,   but  only  rl^ht  to 

designate    beneficiary 210 

Officers  of  M.  doing  business  on  assessment  plan  without  capital  stock. 

could  not  sell  any  Interest  In  company 220 

Agrreement  of  officers  of  M  to  use  their  Influence  to  secure  resigna- 
tion of  certain  directors  and  removal  of  principal  office  is  against 
public    policy 220 

Any  agreement  of  officers  of  M  tending  to  Interfere  with  their  discre- 
tionary   powers   Is   Illegal 220 

Where  second  party  knew  the  nature  of  the  company,  he  was  a  party 

In  pari  delicto  and  could  not  ask  relief 220 

Ambiguities  In  constitution  of  M  are  construed  most  favorably   to  the 

beneficiary     221 

Any  one  may  be  beneflclary  In  certlflate  of  M.  where  right  of  designa- 
tion Is  not  restricted  by  by-laws 234 

Amusement   contract  of  M   Is  valid 241 

Rights  of  member  of  M   are   governed   by   his  contract,   whether   It   Is 

found   In   constitution,    by-laws   or   elsewhere 243 

Table  of  rates  of  assessments  can  not  oe  modified  so  as  to  require  mem- 
ber to  pay  more  than  maximum  rate  as  fixed  at  time  he  became 
a    member 1  Jl 

MITCAI.  COMPANY. 

Although  by-laws  of  M  required  that  entry  of  assignment  be  made  on 
Its  books,  written  permission  of  Its  secretary  to  make  such  assign- 
ment would  estop  company  to  deny  the  validity  thereof 9 

Ky.  St.  1903.  Ses.  712.  giving  M  Hen  on  Insured  property  for  assess- 
ments operates  against  subsequent   purchasers  without   notice 12 

Ky.  St.  1908,  Sec.  712.  giving  M  lien  on  insured  property  for  assess- 
ments, does  not  provide  for  lien  for  membership  dues 12 

Complaint  by  M  for  pro  rata  of  Indebtedness  of  company  must  allege 
that  such  pro  rata  Is  based  upon  calls  or  assessments,  and  set  up 
the  facts  showing  the  same  to  have  been  legally  made 12 

N.  Y.  Laws  1898.  p.  1506.  C.  654  (Ins.  Laws.  Sec.  278)  requiring  co- 
operative companies  to  have  $1,000,000  Insured  property  for  each 
new  county,  excuses  members  In  such  new  counties  from  payment 
of    assessments    unless    law    Is    compiled    with 22 

Town  or  county  co-operative  company  may  reinsure  risks  of  another 
such  company,  and  subject-matter  of  reinsurance  becomes  "In- 
sured property"  within  N.  Y.  Laws  1898,  p.  1506,  C.  654  (Ins.  Laws, 
Sec.    278) 22 

Where  town  or  county  co-operative  company  Insures  risks  of  another 
company,  such  other  company  becomes  a  member  thereof  and  Is 
liable  for  assessments  as  provided  by  N.  Y.  Laws  1897,  p.  12,  c  19 
(Ins.    Laws,    Sec.    268) 22 

Co-operative  company  Is  estopped  to  defend  that  resolution  was  Irregu- 
lar after  three  years'  compliance  therewith 22 

Policyholder  In  co-operative  company  was  not  relieved  of  liability, 
because  agent  signed  application  containing  promise  to  pay  pro 
rata  liability,  where  policy,  with  by-laws  attached,  showed  that  it 
was   a   co-operative    company 23 

Provision  of  N.  Y.  Ins.  Law,  Sec.  267  (Laws  N.  Y.  1892.  p.  2032.  c  690) 
that  applicant  must  give  his  undertaking  to  pay  his  pro  rata 
share  of  losses,  may  be  waived  without  losing  right  to  enforce 
obligation    28 

Although  M.  organized  under  N.  Y.  Ins.  Laws.  Sees.  110-137  (Laws 
N.  Y.  1892,  p.  1973,  c.  690)  may  Issue  policies  for  a  fixed  sum 
without  liability  for  further  assessment,  town  and  county  co- 
operative companies,  organised  under  sees.  260-279  (page  2029) 
are  given  no  such  right 22 

Act   of  agent.    In   taking  out  policy   in   M,    Is   ratified   where   principal. 

upon  cancellation  of  such  policy,   accepts  the  return  premium 86 

Acceptance  of  policy  in  M  makes  Insured  member  thereof,  and  he  Is 
concluded  by  proceedings  dissolving  the  company  and  fixing  the 
liability    of    members 86 

Mo.  Rev.  St.  1899.  Sec.  8092  (Ann.  St.  Mo.  1906,  p.  3843).  providing  for 
service  of  process  on  M  by  service  on  certain  officers  at  "principal 
office"  Is  not  satisfied  by  return  reciting  that  it  was  served  on 
such    officer    at    "usual    business    office" 40,  49.     S9 

Liability   of   M    Is    fixed    by    the    policy,    without    regard    to    nature    of 

company    42 

Liability  of  sureties  on  bond  of  M.  conditioned  for  payment  of  assess- 
ments to  beneficiaries.  Is  fixed  by  the  bond  Itself  and  not  the  P....     42 
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Supreme  Court  will  take  Judicial  notice  of  existence  of  class  of  compa- 
nies dolniT  business  on  mutual   basis 42 

Where  policy  in  M  required  insured  to  make  a  deposit,  and  pro- 
vided for  return  of  such  deposit  upon  surrender  of  policy,  unless 
less  properly  expended,  the  burden  of  proof  was  on  reinsurer  of 
company's  risk  to  show  that  such  deposit  was  properly  expended.  47 
Action  brought  against  town  M  in  county  where  property  insured  and 
destroyed  is  proper  under  Rev.  St.  Mo.  1899,  Sec.  8092  (Ann.  St. 
Mo.  1906,  p.  3843)  which  provides  that  suits  against  such  com- 
panies may  be  brouirht  In  county  where  cause  of  action  originated.  49 
Action  afiralnst  unincorporated  M  must  be  brought  in  name  of  all  mem- 
bers unless  articles  authorise  another  mode G& 

Where  by-laws  authorise  suit  to  be  brought  against  trustees  of  unin- 
corporated M,  the  compltiint  must  allege  that  they  are  sued  as  such     G6 
Rule  estopping  an  association  to  deny  corporate  existence,  where  it  has 
assumed    to   act   as   such,    has   no   pertinency   where   policy,    by    its 

terms,  states  that  it  Is  not  a  corporation 66 

It  was  necessary  for  trustee  of  insolvent  M  to  prove  that  assessments 
made  by  directors  did  not  set  statute  of  limitations  in  motion  so  as 
to  defeat  an  action  brought  by  him  to  recover  assessments  made  by 

court   70 

Judgment  of  court  of  sister  state  of  amount  and  necessity  of  an  assess- 
ment does  not  adjudicate  the  question  of  liability  of  the  policy- 
holder       70 

Guarantee  bond  of  M  held  not  to  cover  policies  issued  prior  to  time  bond 

was  executed * 88 

Amendments  to  charter  of  M  are  part  of  contracts  subsequently  issued.   100 
Each  member  is  required  to  contribute  his  proportionate  share  of  loss 

where   one   member   has   paid    Judgment lOS 

"Mutual     insurance     company"     construed 338 

Assessment    companies   and   M   distinguished 862 

Although  capital  stock  note  was  not  payable  until  demanded,  it  was 
nevertheless    subject    to    statute    of    limitations    as    applicable    to 

written    instruments 864 

Maker  of  capital  stock  note  is  estopped   to  set   up   fraud  where   third 

parties  would   be   prejudiced 354 

Liability  of  solvent  members  of  insolvent  M  to  assessment 364 

Right  of  policyholders  of  M  to  share  In  surplus 866 

Laws  N.   Y.   1906.   p.    763,   c.   326,    providing   for  mutuallzation  of   stock 

life  Insurance  companies  is  valid 366 

Powers  of  officers  of  M  are  more  limited  than  those  of  stock  companies  359 

Rights  and  liabilities  of  members  of  M.  considered 350 

Preference  of  one   member  at   expense   of   the   others   contravenes    the 

principles  of  mutuality  upon  which   M   are  based 359 

Member  of  M  is  bound  by  statutes,  charter  and  by-laws 350 

Officers  of  M  can  not   waive  by-laws  relating  to  the  substance  of  the 

contract    359 

When  court  of  equity  will   grant  an  accounting  or  appoint  a  receiver 

of    a    M 361 

Claim  of  stockholders  of  M  of  ownership  of  surplus  does  not  authorize 

suit   for  accounting  or   receiver 361 

Wrongdoing  of  officers  of  M  gives  po  Jurisdiction  for  an  accounting  as 
between  policyholder  and  company,  in  absence  of  any  trust  rela- 
tion  between   them 361 

Misappropriation  by  officers  of  M  before  moneys  reach  surplus  fund 
does   not   authorize   suit    to   establish    trust    relation    in    absence   of 

any  such  relation  resulting  from  policy 361 

There  is  no   trust  relation   in   New    York   between   M   and   policyholder 

entitled  to  share  in  surplus  fund S61 

Mismanagement   by  officers   of  M   does   not   entitle   policyholder  to   ac- 
counting of  surplus  in  any  other  manner  than  stated  In  policy....   361 
Appointment  of  receiver  for  M  can  not  be  had  at  suit  of  policyholder 

unless  a  trust  relationship  exists  between   the  two 361 

Policyholder   of   M    is  quasi   owner   of   part    of   assets   and    can   sue    to 

enjoin  their  transfer  to  company  outside  State 366 

Transfer  of  assets  for  inadequate  consideration  will  be  restrained  and 

receiver  appointed  pendente  lite  to  preserve  such  assets 366 

By-law    of   mutual    hail    company    excluding   from    benefits    those    who 

failed  to  pay  premium  at  certain  time  is  valid 881 

NAME. 

[See  Injunction;   Mandamus;   Pleading.] 

Renewal   policy    issued   to   corporation   in   its   original    N   and   accepted 

by  such  corporation  created  a  binding  contract  on  both   parties..     S6 
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Misnomer  of  "Newark"  aa  "New  Ark"  in  petition  and  summona  la  Im- 
material          68 

Misnomer  is  not  ^ound  for  dismissal  but  for  plea  in  abatement 279 

NEOUGENCE. 

[See  Accident  Insurance;  Policy.] 

In    action    against    railroad    company    for    negligence,     plaintiff    must 

allege  that  it  was  free  from  contributory  negligence 47 

Use  of  blow-lamp  to  remove  paint  is  not  N 69 

It  was  erroneous  to  refuse  to  instruct  that  if  blow-lamp  was  used  on 
windy  day.  and  if  it  was  N  to  use  blow-lamp  on  such  a  day,  there 

could   be  no  recovery 69 

Burden  Is  on  company  to  prove  voluntary  exposure 290 

Rule  that  it  is  not  contributory  N  to  Jump  from  moving  car  to  avoid 

Injury  does  not  apply  to  accident  Insurance 294 

"Voluntary    exposure"     construed 808.  804 

Unconsciousness   of  danger,    when   not   excuse   to   defense   of  voluntary 

exposure     304 

When  law  of  N  is  applicable  to  determination  of  rights  under  acci- 
dent   policy    304 

"Voluntary  and  negligent  exposure"   construed 305 

Complaint   held   sufficient   to   charge   carrier   with   liability   for  damage 

to   part   of   cargo 332 

Employer's  liability  company  is  liable  In  damages  for  N  in  defending 

suit   against   insured 400 

NEXT  OF  KIN. 

[See  Beneficiary;   Fraternal   Benefit   Orders.] 

NOTICE. 

[See  Condition  Precedent;  Policy;   Proofs  of  Loss;  Statutes;  Waiver.] 

^'Forthwith"  means  with  due  diligence,  and  is  a  question  of  law  where 

facts    are    not    In    dispute 2 

The  requirement  of  due  diligence  is  satisfied  where  insured  did  not  un- 
necessarily   postpone    sending    statement 2 

Knowledge  of  broker,  who  effected  insurance,   of  change  of  ownership. 

is   not   N   to   the   company 6 

Where  It  had  been  custom  of  agent  to  renew  policy  and  give  insured 
credit  for  premium,  such  custom  could  not  be  discontinued  with- 
out  N   to   insured 18 

Under  the   policy,    N   of  vacancy   was   required    only    where   no   permit 

had    been    given 16 

N  to  agent  is  Imputed  to  company 19,   20,   81,   86,   108,  166,  276 

When  N  to  broker,  of  cancellation  Is  binding  on  insured 26 

Failure  of  Insured  to  give  N  of  loss  as  required  by  policy  forfeited  his 
rights  thereunder,  even  though  contract  was  made  by  his  agent  and 
he  had  not  been  notified  of  the  contract 27 

Defense,  that  no  N  of  loss  was  given,  must  be  pleaded 34 

N  of  loss  to  agent,   with   request   that   he  notify  company,   constitutes 

such  agent  the  agent  of  both  parties 37 

Fact,  that  existence  of  policy  was  unknown  to  insured  Is  no  defense...     40 

Agent  to  adjust  losses  has  authority  to  waive  N  and  proof  of  loss 48 

Where  complaint  did  not  show  time  in  which  policy  required  N  of  loss 
to  be  given,  the  court  could  not  as  a  matter  of  law  say  that  N 
given   in   22   days  was   unreasonable 50 

An  agent,  with  authority  to  solicit  applications  and  receive  pre- 
miums, is  a  general  agent,  N  to  whom  Is  N  to  company 61 

N   to   agent   is   not   Imputed    to   company,    where   such    agent   was  also 

agent    of    the    other   party 55 

Provision  of  policy,  authorizing  public  sale  of  pledged  policy  with- 
out N,  dispenses  with  N  only  as  to  pledgor,  but  not  as  to  bene- 
ficiary        117 

N   to    husband    can    not    be    Imputed    to   wife   on    theory    that    husband 

was   agent    of    wife 117 

N  to   agent,    who   apparently   has   general   authority,    is   N   to    company 

although  such  acts  are  forbidden  by  contract  of  agency 186 

Where    policy    Is   delivered    on    condition.    Insured   should    have    notified 

company    of    his    election    to    accept    same 147 

Thirty  days'  N  Is  condition  precedent  to  forfeiture  in  N.  Y 150 

Knowledge  of  medical  examiner  is  knowledge  of  company 150 
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Where  appHcant  stated  that  he  had  an  attack  of  insomnia  and  nerv- 
ousness,  company  was  chargrecl   with  N  of  reasonable  consequences 

of  such    attack 164 

N.  T.  law  requirlnsr  N  of  forfeiture  does  not  apply  to  policies  Issued  in 

other    States 167 

By-law    stipulatiner   that   mailiner   of   society's    official    paper    would    be 

sufficient   N   is  void    for  unreasonableness 225 

Affidavit  of  publisher  of  society's  official  organ,  admissible  under  by- 
laws,   is    prima    facie    evidence   of    mailing   and    receipt    of    N    and 

shifts  burden  to  plaintiff 226 

Failure    of    local    lodge    to    notify    supreme    lodge    of    member's    death 

would   not   deprive  beneficiary  of   right   to   recover 239 

Suspension.   N  of.   must  be  given   member 254,  257 

N  of  cancellation  to  insured's  agent  is  sufficient 79,     80 

Knowledge  of  clerk  of  agent  is  N  to  company 81 

By  accepting  policy,   insured   is  charged  with   N  of  contents 87 

N  to  soliciting  agent  after  issue  of  policy  is  not  imputed  to  company...     94 

In  computing  time  the  first  day  is  not  counted 101 

Cancellation   without   N  is   without   effect   on   insured 102 

Failure  to  give  immediate  N  of  injury  is  cause  for  forfeiture 289 

Immediate    N    construed 801 

Reasonableness  of  time  of  giving  N  is  for  Jury 301 

Purpose  of  N  as  required  by  accident  policy,   considered 807 

N  to  specified  person  at  specified  place  Is  not  given  until  It  reaches  the 

person  named   at  place  specified 307 

Sending  of  blank  for  proof  of  loss,  when  not  waiver  of  provision  for  N  307 
Failure  to  give  N  within  time  stipulated  In  policy  is  cause  for  forfeiture  308 
Annotation:      Validity    of    provision    of    accident    or    health    policy    re- 
quiring N  of  accident  or  sickness  within  specified  time 808 

Unless   provision    for   N    Is   stipulated    to    be    a   condition   precedent,    it 

will  be  treated  as  condition  subsequent 309 

Unconsciousness  is  sufficient  excuse  for  non-complaince  with   provision 

for  N 809 

It  was  laches  to  wait  three  weeks  after  regaining  consciousness  be- 
fore sending  N  of  injuries 309 

"As  soon   as  possible"   construed 813 

Evidence   considered   and   held   that   whether   N   was   sent    "as  soon   as 

possible"  was  for  Jury 813 

Annotation:     When  strict  compliance  with  requirements  as  to  time  of 

N  in  accident  or  health  policy  Is  excused 316 

Provisions    relating    to    N    and    proofs    of    loss    are    strictly    construed 

against    company 318 

Annotation:      Effect    of    custom    to    give    N    of    maturity    of    premium 

where   insured  is  not  otherwise  entitled   to   N 323 

Annotation:     Rule  as  to  first  and  last  days  in  computation  of  time....   337 
Under  employer's   llabllify  policy,    N  given   three   months   after   injury 
is    immediate,    where    insured    did    not    know   of    Injury    until    that 

time     346 

Under  provision   of    liability   policy,    employer   was   required    to    give   N 

both   of   injury   and   commencement   of   action 848 

N  given  nine  months  after  injury  is  not  Immediate 349 

To  constitute  waiver  of  N,  It  must  be  shown  that  company  did  some- 
thing   Inconsistent    with    Its    intention    to    claim    N.    which    misled 

insured    849 

Termination  of  agency  contract,   sufficiency  of  written   N 354 

Provision,  In  fidelity  policy,  for  N,  If  knowledge  comes  to  officers  of 
dishonesty  of  employee,  is  not  operative  until  such  dishonesty  be- 
comes known  to  them  as  a  fact 367 

Under  terms   of   fidelity   bond,    failure   of   insured   to   notify   insurer   of 

delinquency  of  employe  was  cause   for  forfeiture 388 

Requirement  of  Immediate  N  in  burglary  policy  Is  valid 892 

Act  of  liability  company  in  making  motion  to  set  aside  default  against 

policyholder  waives  provision  for  N 895 

N  given  28  days  after  loss  would  not  necessarily  work  forfeiture  under 

provision    requiring    immediate    N 114 

Insufficiency  of  N  is  waived  where   company  rested   defenses  on  other 

grounds    114 

Statements  of  Insured's  husband   three  years  before   issue  of  policy  is 

not  N  to  company 116 

What  N  of  cancellation  is  sufficient 116 

OCCUPANCY. 

[See   Use  and   Occupancy.] 
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OCCUPATION. 

[See  Accident   Insurance:   Increase  of   Risk;   Policy.] 

The  presence  In  a  druer  stock  of  10  bbls.  of  beer  and  70  saL  of  whiskey 
and  that  insured  had  thrlvlnir  trade  In  beer  and  whiskey,  did  not 
as  a  matter  of  law  show  that  insured's  business  was  unlawful ....     11 
Investing  money  in  saloon  business  is  not  enflraging:  in  sale  of  intoxi- 
cants        107 

The  words  "engaged  In"   imply  an  active  interest 207 

Where  insured  did  act  pertaining  to  another  O,  his  measure  of  re- 
covery was  limited   to  amount   provided   for  under  the   more   has- 

ardous     0 289 

Bvldence  considered  and  held  Insufficient  to  warrant  court  in  directing 

verdict   for  company   because   of   change   In   0 812 

"Occupation"    defined SIS 

What    constitutes   change   of   0 814 

Measure  of  recovery  where   Insured   was  injured  in   a  more   hazardous 

O    314 

Resort  to  other  activities  for  30  days  is  not   change  of  business 318 

Enlarging  scope  of  employe's  duties,   when  not  cause  for  forfeit'ure  of 

fldellty    policy 398 

Statement  in  application  for  fldellty  bond  that  employe  has  certain  du- 
ties to  perform.  Is  not  a  guarantee  that  he  will  not  be  given  addi- 
tional   duties 398 

By-laws  of  fraternal  order  excluding  saloon  keepers  from  membership. 

held  not  to  apply  to  those  already  belonging 279 

What  inquiry  as  to  O  Is  sufficient 280 

"Bar   keeper    or   other   person    who    sells    or   serves"    does    not    include 

proprietor     282 

OTHER  INSURANCE. 

[See    Additional    Insurance;    Forfeiture;    Policy;    Waiver.] 
Requirement   of  written  consent   to   O   is  not  violated   where   risk  was 

not   assumed   by   such   other   company IS 

O  clause  Is  for  benefit  of  company  and  may  be  waived  by  it 20 

Notice  to  local  agent  of  O  is  notice  to  company 20,     88 

Consent  of  agent  to  O  estops  company  to  claim  forfeiture,  even  though 

policy  requires  written  consent  of  company  to  such  0 21 

Acceptance  of  risk,  after  statement  to  agent  that  other  policies  had 
been  mailed  to  company  for  cancellation,  was  sufficient  to  consti- 
tute  a   waiver   of   provision   against    0 25 

Provision   for   forfeiture   If   insured    procures    O,    whether   valid   or   not. 

Is     valid 32.     95 

Agreement   of   agent   to   allow   O   eliminated   the   clause   prohibiting   it. 

and   even  though   It  was  not   in  writing  as   required   by  the   policy, 

because  the  law  did  not  require  such  agreement  to  be  In  writing...     32 

Statement    of   agent    that    It    would    be    all    right    for    insured    to    take 

out  other  insurance  and  asking  that  It  be  taken  out  with  him.  is  a 

watver  of  provision   against   0 32 

Whether,  or  not.  the  agent  consented  to  O  Is  a  question  for  the  Jury..      S3 
An  Instruction,  falling  to  submit  Issue  as  to  consent  to  O,  is  erroneous..      33 
Fact    that   Insured    obtained    satisfaction   from    other   Insurance   compa- 
nies  Is   an   affirmative  defense 48 

Agreement  of  agent  that  policy  to  be  Issued  would  permit  O  Is  binding 

on    company 52 

O  clause  may  be  waived 73 

Where  agent  of  defendant  procured  O,  such  clause  was  waived 73.     90 

Where  one  stock  of  merchandise  was  removed  to  store  in  which  an- 
other such  stock  was  kept,  each   having  been   Insured,   it  could  not 

be   said    that   this   amounted    to   0 74 

Rider,   providing  that  total   Insurance  shall   not  exceed   75   per  cent,   of 

value.  Is  waiver  of  O  clause 74 

Where  agent  Issued  policy,  without  Indorsing  company's  consent  to  O. 
after  knowledge  of  existence  of  such  O.  the  provision  of  the  policy 

was    waived 75 

Failure  to  get   company's  consent   to  O  Is  cause   for  forfeiture 86 

Consent   of  agent   waives  O   clause 89 

Adjustment   of  loss  without   knowledge  of  O  does  not   waive  forfeiture 

for  such   0 95 

"To   effect   other   Insurance"    means   other   and    additional    Insurance...   100 
Knowledge  of  company  of  existence  of  O  Is  waiver  of  clause  prohibit- 
ing   it ! 108 

Statements  of  agent   of  meaning  of  O  clause  are  admissible   to  prove 

his  knowledge  of  existence  of  0 108 
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Agent's  Interpretation  of  O  clause  is  blndinir  on  company 109 

Clause  problbltlnir  O  without  consent  is  promissory  warranty 109 

Because  amount  of  O  is  small  does  not  excuse  violation  of  provision...  109 

"Bxistlnir  insurance,"  as  used  In  marine  policy,  construed 328 

••Concurrent"   means  running  with S60 

OYERINSUBAMCE. 

[See  Additional  Insurance;  Other  Insurance.] 

OVEBVAI.UATION. 

[See  Valuation.] 

O,  not  knowingly  made,  is  no  cause  for  forfeiture 40 

O  is  usually  a  question  for  the  jury,  but  where  the  facts  are  admitted 

by  demurrer  it  is  for  the  court 60 

Whether  or  not  insured  had  fraudulently  overvalued  the  property  was 

for   Jury 68 

OWNKBSHIP. 

*  [See  Mortgage;  Pleading;  Policy:   Title.] 

Where  property  insured  in  trade-name,  a  sale  of  the  property  to  others, 
although  business  still  conducted  in  trade-name,  is  a  breach  of 
condition   against   change   in   O S 

Where  agent  knew  of  changes,  but  did  not  know  whether  such  changes 
were  of  O  or  Just  in  its  operation,  such  knowledge  was  Insufficient 
to   establish   a   waiver 6 

Knowledge  of  broker,   who  eflTected  Insurance,   of  change  of  O,   Is  not 

notice  to  the  company 6 

Provision  of  policy  that  it  will  be  void  if  building  be  on  ground  not 
owned  In  fee  simple,  is  waived  where  agent  had  knowledge  that 
insured's  title  was  a  99-year  lease,  and  had  so  stated  in  appli- 
cation         16 

Vendee   In   possession   under  an   executory   contract   of   purchase   is   an 

"unconditional    and    sole   owner" 17 

Provision  of  policy,  that  change  of  Interest,  title  or  possession,  whether 
by  legal  process  or  Judgment  or  otherwise"  Is  breached  where  re- 
ceiver takes  possession  of  property 18 

Act  of  local  agent  in  drafting  bill  of  sale  and  stating  that  the  policies 

were  "all  right"  was  waiver  of  sole  and  unconditional  O  clause...     24 

Copy  of  list  of  delinquents  and  notice  of  sale  of  land  for  taxes  Is  In- 
sufficient evidence  to  show  that  Insured  was  not  sole  and  uncondi- 
tional   owner    29 

Stipulation,  that  policy  will  be  void  if  interest  of  Insured  Is  other 
than  sole  and  unconditional  O.  or  If  property  Is  on  ground  not 
owned  by  Insured   in  fee  simple.   Is  valid 29 

Conveyance,  where  deed  unrecorded,  though  fraudulent  and  void  as  to 
creditors,  would  not  be  void  as  against  the  grantee,  claiming  as 
the     insured 30 

Possession   of  goods   under   contract   of   lease   with    right    to  sell   all   or 

any  of   goods,   is  sole  and   unconditional   0 34 

Property  described  In  policy  as  purchased  on  contracts  was  notice  to 
company  that  something  remained  to  be  done,  and  company  was 
estopped  to  say  that  insured  was  not  sole  and  unconditional  owner     84 

Allegation  in  complaint,  that  insured  owned  property  "down  to  time  of 

their  destruction  by  Are"  is  sufficient  allegation  of  O  at  time  of  Are     48 

Knowledge  of  general  agent,  that  property  stood  on  leased  ground  and 
was  Incumbered,  estops  company  to  claim  a  forfeiture  for  breach  of 
provision  as  to  sole  0 61 

Burden   of  proof  Is  on  company   to  show   a  breach  of  provision  as  to 

sole    0 6S 

Contract  of  sale,  even  though  vendor  had  right  of  re-entry  upon  de- 
fault in  payments,   is  such  change  in  O  as  avoids  policy 6S 

Contract  of  sale,  with  right  of  vendor  to  re-enter  and  take  iK>ssession 

upon  default   in  payments,   is  not  an   option 63 

"This  entire  policy  •  •  •  shall  be  void  •  •  •  If  the  interest  of 
the  assured  be  other  than  unconditional  and  sole,  O"  applies  to  ex- 
isting conditions  and   not   future  changes 88 

Where  policy  stipulated  that  It  would  be  void  If  interest  of  insured 
were  other  than  sole  O,  it  was  duty  of  Insured  to  disclose  nature 
of  his  title 86 
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"In  Intereit  •  •  •  become  other  than  the  entire,  unconditional  and 
■ole  ownership"  is  not  broken  by  existence  of  vendor's  lien  on 
property     56 

Existence  of  vendor's  Hen  Is  an  Incumbrance  within  meaning  of  pro- 
vision that  Interest  of  Insured  Is  "unincumbered  and  sole"  0 66 

Alleeration  In  complaint  of  O  at  time  policy  Issued  raises  Implication  of 

O   at   time   of   loss 69 

Option  contract  Is  not  within  meaning  of  provision  airainst   change  In 

title     70 

Knowledge  of  agent  at  time  policy  was  Issued  that  property  was  on 
ground  not  owned  by  Insured  estops  company  to  claim  forfeiture 
for  breach  of  O  clause 81,     82 

Sale  of  Interest  by  one  member  of  firm  not  cause  for  forfeiture  where 
agent  had  knowledge  of  such  change,  but  where  no  objection  was 
raised   until   after   loss 89 

Vendee   is  owner  although   deed   unrecorded 90 

Because  Insured  was  not  sole  owner  of  realty,  is  no  ground  for  non- 
suit where  he  was  sole  owner  of  personality  insured  by  same  policy     91 

Vendee  in  possession  under  a  payment  contract  designated  as  a  "lease 

contract"    Is   a   sole   owner 91 

Annotation:  Effect  of  appointment  of  receiver  for  Insured  on  Are  in- 
surance          96 

Equitable  owner  is  "entire  and  sole  owner" 104 

Where  company  offered  In  evidence  a  deed  by  insured  as  evidence  that 
he  was  not  sole  owner,  evidence  on  part  of  Insured  that  third  party 
held   legal  title  In   trust   for  him  was  admissible 104 

Weight  of  evidence  on  part  of  Insured  that  vendee  held  legal  title  in 
trust  for  him  need  not  be  within  rule  requiring  strong  and  con- 
vincing    proof 105 

Equitable  owner   has   insurable   interest 105 

Annotation:     Vendee  under  executory  contract  as  owner,  where  vendor 

holds   legal   title 110 

Title  through  wife's  deed  of  sale,  which  was  Invalid  because  not  ap- 
prove^ as  required  by  laws  of  Georgia,   was   not  sole  0 112 

Title  through   wife's  deed  of  gift,   although   not  approved,   passes  valid 

title,    in    Georgia 112 

Person  in  possession  of  personal  property  is  presumed  to  be  the  owner 

thereof    116 

PAIO-UP  INSIRANCE. 

Under  policy  giving  Insured  option  of  taking  a  P  policy  within  six 
months  after  default  In  payment  of  premium,  he  was  entitled  to 
benefit  of  full  Insurance  for  the  six  months  notwithstanding  a 
prior  election   to   take   a   P   policy 121 

Although  policy  provided  for  P  where  Insured  defaulted  after  three 
payments  of  premium,  Insured  was  entitled  to  benefits  of  Rev.  St. 
Mo.  1899,  Sec.  7897,  providing  that  three-fourths  of  net  value  of 
policy  should  be  treated  as  premium  for  extended  insurance  upon 
default    133 

PARTIEa 

[See  Pleading;   Practice.] 

For  disobedience  to  summons,  issued  by  insurance  commissioner,  action 

for  penalty  must  be  brought   in  name  of  State 46 

Unauthorized  foreign  company  can  maintain  action  In  tort  against  rail- 
road company  for  loss  caused  by  reason  of  negligence  of  such  rail- 
road   company 47 

Unincorporated  society  must   sue  in  name  of  all  of  its  members  unless 

articles   provide   another   mode 65 

Where  trustees  are  sued,   complaint  must  allege  that   they  are  sued  as 

such     ^ 66 

Where  policies  were  payable  to  executors,  the  fact  that  company  paid 
two  to  mother  would  not  estop  it  to  say  that  she  was  not  proper 
party   plaintiff  In   action   on   third 143 

Assignee  Is  only  necessary   P  to  action  on  renewal  policy  payable  to  It, 

or  Its  assigns 152 

Where  insured  died  before  policy  issued,   right  of  action  vests  In  wife 

who  was  beneficiary 159 

Administrator  of  father  and  mother,  who  were  heirs  of  original  bene- 
ficiary Is  not  necessary  P  to  action  by  another  heir 207 

Members  of  benefit  society,  objecting  to  merger  agreement,  may  main- 
tain  action   to   declare   such    agreement   void 246 


Digitized  by 


Google 


iw©.]  Index  to  Digest,  vol.  xxil.  477 

Where  loss  is  irreater  than  the  Insurance,  the  action  against  the  wrong- 
doer should  be  in  name  of  Insured 107,  111 

Company,  after  payment  of  loss,   Is  not   necessary  P  to  action  against 

wrong-doer    110 

Insurance  company  if  not  necessary  P  to  action  by  trustee  In  bank- 
ruptcy to  determine  amount  of  premiums  paid  by  bankrupt  in  fraud 
of    creditors 190 

Owner  of  vessel  could  sue  P.  with  whom  insurer  had  contracted 
to  release  vessel,  for  failure  to  complete  release  In  the  stipulated 
time    827 

Consignor  Is  proper  P  to  sue  on  policy  Insuring  goods  against   loss  In 

transit     876 

Beneficiary  Is  proper  party  plaintiff  on  policy  promising  to  pay  ben^ts 

to  beneficiary  on  "death  or  disability"  of  insured 288 

PARTNERSHIP. 

Where  property  is  Insured  in  trade-name,  a  sale  of  It  to  others,  al- 
though business  is  still  conducted  In  trade-name.  Is  such  a  change 
of  ownership  as  avoids  the  policy 6 

Sale  of  interest  by  one  member  of  P  Is  not  cause  for  forfeiture  where 
agent  had  knowledge  of  such  change,  but  where  no  objection  was 
raised   until   after   loss 89 

PAYMENT. 

[See   Evidence;   Premium;   Settlement;   Waiver.] 

Fact  that  Insured  obtained  satisfaction  from  other  insurance  compa- 
nies Is  an  affirmative  defense 48 

Provision  of  policy,  that  receipt  signed  by  representative,  etc.,  of  in- 
sured will  be  conclusive  evidence  of  P,  does  not  render  a  receipt 
of  executor  a  defense  against  beneficiary 120 

Compromise  P,  made  where  there  was  reasonable  doubt  as  to  the  com- 
pany's liability,  can  not  be  said  to  be  fraudulent 125 

Under  policy  payable  to  executors,  etc.,  unless  P  was  made  to  others 
named,  a  P  to  which  such  others  after  administrator  brought  suit 
would    not   operate   to   bar   such    suit 163 

Where  policy  Is  payable  in  bonds,  a  denial  of  liability  Is  repudiation 
of  contract,  and  Insured  is  entitled  to  recover  damages  to  amount 
of    bonds 177 

Release  procured  by  fraud  of  agent   is  treated  only  as  a  partial   P....   224 

Annotation:  Right  of  Insurance  company  In  making  P  of  proceeds  of 
policy,  to  rely  on  clause  giving  company  option  as  to  payee,  and 
making  receipt  conclusive  evidence  of  P  to  proper  person 199 

Where,  under  policy,  P  was  due  within  certain  time  after  proof  of  loss, 
and  such  proof  of  loss  was  waived,  the  time  of  P  was  counted 
from   the   time  of  the   waiver 290 

Retention  of  check  for  indemnity,  which  Included  a  clause  waiving 
other  indemnity,  did  not  show  an  election  to  agree  to  such  waiver, 
where  insured  notified  company  of  his  refusal  to  sign  It 298 

Receiver's  note  was  not  such  P  to  employe  as  would  satisfy   provision 

of  employer's  liability  policy 348 

P  of  an  amount  Into  court  estops  company  to  afterwards  deny  liability 

for  a   less  amount 35 1 

Draft   payable   "on   acceptance"    Is   not   a  negotiable   Instrument   within 

meaning  of  Mass.   Rev.    Laws,   C.    73 368 

Debts   have   no   locus  or  situs   unless   some   special    place   Is   stipulated 

in    contract 890 

PENALTY. 

[See  Statutes.] 

Whether  or  not  company  vexatiously  refused  to  pay  loss  and  is  liable 

for  P  is  question  for  Jury 11 

Although  statute  provides  for  P  for  failure  to  pay  loss  within  time 
stated  in  policy,  such  P  should  not  be  assessed  where  payment 
was  prevented  because  of  garnishment  proceedings  by  creditors  of 
insured     24 

For  disobedience  to  summons,  issued  by  insurance  commissioner,  action 

for  P  should  be  brought  in  name  of  State 4f 

PERSONAI.  PROPERTY. 

[See  Mortgage;  Policy;   Risk.] 
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PHYSICIAN. 

[See  Evidence;   Medical   Examiner;   Statutes;   WltneMes.] 

Misstatements    as    to    previous    medical    attendance    are    material    and 

avoid    policy 14C 

Call  made  by  P  at  request  of  Insured's  husband  Is  a  consultation 221 

Annotation:     What  constitutes  consultation  with  or  attendance  by  a  P 

within  the  meaning  of  an  application  for  life  Insurance 182 

Testimony  of  P.  who  were  not  acquainted  with  Insured  prior  to  last 
Illness,  as  to  previous  condition  'of  health,  held  insufficient  to  es- 
tablish  breach  of  warranty 169 

Evidence  considered  and   held  sufficient  to  show  that  Insured   had   not 

mape  false  statements  as  to  consultations  with   P 251 

PLACE  OF  CONTRACT. 

[See  Lex   Loci;   Policy.] 

PLATE   GLASS   INSURANCE. 

[See  Policy.] 

Fire   is   proximate  cause  of  breaking  glass,   where   dynamite  explosion 

to  retard  Are  shatered  the  glass S3C 

Loss  by  explosion  of  dynamite  to  retard  spread  of  fire  is  loss  by  reason 

of  design  and  not  by  accident S3€ 

PLEADING. 

[See  Practice.] 

Balllnger's  Ann.  Codes  and  St.,  Wash..  Sec.  4934,  allowing  Insured  to 
plead  generally  as  to  performance  of  conditions  precedent,  does 
not  apply  to  conditions  subsequent,  as  to  which  the  company  has 
the   burden   of  proof S 

Complaint  by  co-operative  company  for  pro  rata  of  indebtedness  of 
company  must  allege  that  such  pro  rata  is  based  upon  cails  or 
assessments,  and  set  up  the  facts  showing  the  same  to  have  been 
legally    made 12 

Where  property  was  burned  before  delivery  of  policies,  and  agent  re- 
fused to  disclose  name  of  company  that  took  risk,  a  demurrer,  by 
company  supposed  to  have  taken  risk  on  ground  that  no  contract 
was  shown  between  the  parties,  to  bill  of  discovery  by  Insured, 
should  have  been  overruled  as  circumstances  required  an  answer..     IS 

Sufficiency  of  complaint  on  contract  to  renew  policy 18 

It  appearing  that  statements  In  application  were  warranties,  a  para- 
graph of  answer,  stating  that  plaintiff  falsely  stated  and  repre- 
sented value,  will  be  taken  as  a  defense  of  false  warranty 15 

Where  policy  Is  void  ab  Initio  for  fraud,  answer  need  not  allege  tender 

back    of    premium 15 

Where  complaint  alleged  compliance  with  terms  of  policy,  a  reply  set- 
ting up   a  waiver  constituted    a  departure 28 

A  departure  Is  waived,   where  defendant  failed  to  move  to  strike  out, 

and   by  going  to  trial   on   Issues  thus  raised 28 

Defense,   that   no   notice   of   loss   or  proof  of  loss  was   given,   must   be 

pleaded    34 

Complaint,    falling   to   allege    that    property    was    destroyed    In    certain 

county,  was  not  InsufRclent 40 

In  action  against  railroad  company  for  negligence,  plaintiff  must  allege 

that  It  was  free  from  contributory  negligence 47 

Iowa  Code.  Sec.  3499.  providing  that  Insurance  companies  may  be  sued 
in  county  where  contract  was  made,  refers  to  contract  between' 
company  and  Insured  and  not  a  reinsurance  contract 47 

Allegation  In  complaint,  that  Insured  owned  property  "down  to  time 
of  their  destruction  by  Are"  Is  a  sufficient  allegation  of  ownership 
at   time  of   Are 48 

Failure  to  demur  to  defects  In  service  of  process  is  a  waiver  of  such 

defects    49 

Complaint  alleging  that  loss  was  due  60  days  after  ascertainment  there- 
of, but  falling  to  allege  that  such  ascertainment  had  been  made, 
was    defective 49 

Complaint   alleging  that  proof  of   loss   had   been  made,   sufficiently  al-     - 
leges  an  ascertainment   of   loss 49 

Complaint  alleging  performance  of  all  conditions  of  policy  Is  suffi- 
cient to  permit  proof  of  all  forms  of  waiver  In  Missouri 50 
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To  be  available  as  a  defense,  false  representations  must  be  pleaded....     62 

An   amended    answer,    maklnir   It   a   cross-bill,    and   prayln^r    "that   the 

policy  be  reformed  and  paid"  Is  Rood  against  a  demurrer 6S 

Insured  could,  under  the  general  Issue,  prove  an  estoppel  to  claim 
forfeiture  for  non-payment  of  premium,  even  though  ho  alleged 
an  agreement  of  company  to  accept  monthly  installments  of  pre- 
mium         58 

Under  provision  of  policy  that  company  would  not  be  liable  for  loss 
occurring  while  any  part  of  premium  remained  due  and  unpaid, 
company  was  bound  to  prove  not  only  that  part  of  premium  was 
unpaid  but  that  It  was  past  due 59 

Custom  need  not  be  pleaded 60 

Stipulations,  omitting  Issue  as  to  value  of  property  Insured,  admit  the 

value  of  property  to  be  as  stated  in  policy 63 

Unincorporated  society  must  sue  in  name  of  all  of  Its  members,  unless 

articles  provide  another  mode 65 

Where   trustees   are   sued,    coniplalnt   must   allege    that   they   are   sued 

as    such 65 

Although  company's  name  implied  that  it  was  a  corporation,  member 
could  not  claim  that  it  was  estopped  to  deny  such  fact  after  alleg- 
ing that   it  was  a  co-partnership 66 

Misnomer   of    "Newarlc"    as    "New    Ark"    In    petition    and    summons    Is 

immaterial    68 

Sufficiency  of  complaint  can  not  be  questioned  after  Judgment 69 

Allegation  In  complaint  of  ownership  at  time  policy  was  written  raises 

an  Implication  of  ownership  at  time  of  loss 69 

Answer  alleging  use  of  property  for  other  purpose  than  named  In  the 
policy  but  not  denying  that  it  was  occupied  for  the  purposes  named 
in  the  policy,   is  demurrable 71 

Allegation,    denying    use    of    property    for    purposes    stated    In    policy, 

and  avering  use  for  another  purpose,  should  not  be  stricken  out...     71 

General  allegations  of  fraud  of  agent  were  sufficient  to  form  basis  for 

introduction   of   testimony   as   to   such   fraud 130 

Answer,  to  action  to  compel  restoration  of  policy,  held  sufficient 133 

Although  insured  attached  to  policy  the  notice  of  transfer  to  reinsurer, 
it  was  not  necessary  for  him  to  file  copy  of  this  notice  with  plead- 
ings  as   an   exhibit 149 

Petition  of  holder  of  matured  tontine  dividend  policy  asking  an  ac- 
counting,   held    sufficient 141,  142 

Complaint  alleged  that  Insured  applied  for  Insurance;  reply  alleged 
that  applicant  was  examined  "by  the  procurement  of  the  defend- 
ant" ;   the  departure  was  immaterial 142 

Where  policies  were  payable  to  executor,  the  fact  that  company  paid 
two  to  mother  would  not  estop  it  to  say  that  she  was  not  proper 
party   plaintiff   in   action    on   third 143 

Complaint   not   showing  that   policy   provision   for   proof   of  death    had 

been   complied   with   is   insufficient 180 

Failure   to   attach    policy   as   an   exhibit    to    P    Is   an   amendable   defect 

and  should  have  been  reached  by  demurrer  In  lower  court 182 

Plaintiff  must  allege  fact  of  non-residence  under  Burns  Ann.  St.  Ind. 
1908.  Sec.  4803,  prohibiting  foreign  companies  from  inserting  pro- 
visions in  policy  limiting  action  to  less  than  three  years 214 

Counter-claim  alleging  that  it  was  duty  of  company  to  apply  money 
owing  Insured  for  services  to  payment  of  assessments  should  allege 
facts    from    which    duty    arose 214 

Allegation  that  beneficiaries  were  the  "only  heirs"  is  sufficient  to  show 

their  interest,  in  absence  of  any  objection  raised  in  trial  court 217 

Complaint  on  policy,  what   allegations  are  necessary 224 

Failure  to  plead  statutes  of  another  State  precludes  party  from  raising 

question   on   appeal 230 

Complaint  on  benefit  certificate  not  alleging  what  class  of  persons  was 

entitled  to  benefits,  and  that  plaintiff  was  in  that  class  Is  deficient  232 

Motion    to    require    plaintiff    to   set    out    full    copy    of   policy    is   proper 

where  the  copy  as  set  out  was  incomplete 233 

Where  plaintiff  has  not  full  copy  of  policy,  the  rule  "less  particularity 
is  required  where  facts  are  within  knowledge  of  the  adverse  party" 
applies    233 

Membership,  allegation  of,   held  sufficient 238 

Allegation  that  policy  was  obtained  on  fraudulent  statements  does  not 

raise   question   of   breach   of  warranty 142 

"Complied  with"  served  the  purpose  of  "performed"  within  meaning  of 

Burns  Ann.  St.  Ind.  1908,  Sec.   376 238 

Accounting,  complaint  that  did  not  show  contractual  right  to.  is  In- 
sufficient       243 
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Reply  setting  up  waiver  to  company's  general  denial  Is  bad 247 

Allegation  that  "they"   waived   forfeiture  by  accepting  premiums  is  too 

indefinite  as  to  who  accepted  the  premiums 248 

Allegation  of  waiver  by  accepting  premiums,  without  denying  aver- 
ments in  answer  as  to  circumstances  under  which  they  were  ac- 
cepted   was    insufllcient 248 

Authority  of  local  officer  Is  implied  under  allegation  of  waiver  by  ac- 
cepting  after-due    premiums 248 

P  should  be  treated  as  amended  where  adverse  party  consents  to  ad- 
mission of  evidence  of  facts  not  pleaded 257 

Time  of  Insured's  death  is  a  material  averment 272,  276 

Averments   of    complaint    held    to    be    sufficient    under    Ala.    Code    1907, 

p.    1196.    form    12 276 

Complaint   on   benefit   certlflcate   held  sufficient 277 

Inconsistent  defenses  may  be  pleaded  in  reply  on  answer 73 

Concealment  after  loss  is  material  Issue  where  policy  so  provides 82 

If  appraisement  is  void,  Insured  may  plead  Invalidity  in  reply,  but  If 
only  voidable,   he  should  unite  cause  of  action  in  petition  to  have 

same   set   aside 84 

Action  against   mutual   company   and   Its  sureties   may   be  Joined   under 

Acts   Arl<.    1905,    p.    798 88 

Company  Is  not  required  to  negative  an  averment  of  waiver 95 

Misnomer   is   not   ground    for  dismissal,    but   for   plea   In   abatement 279 

Where  evidence  of  waiver  not  objected  to,  P  will  be  treated  as  amend- 
ed  so  as  to  include  allegation  of  waiver 109 

In  action  against   wrong-doer  In  name  of  insured,  a  reply  stating  that 

suit  was  brought  for  benefit  of  insurer  was  not  a  departure Ill 

Ancillary    suit    in    equity    may    be    maintained    where    insured's    suit    at 

law  was  on  theory  of  policy  as  it  would  be  after  it  was  reformed..   Ill 
Complaint   alleging  breach  of   contract   because  of   reinsurance  of  risks 

held   sufficient   to   constitute   a  cause  of   action 193 

Instructions   must    conform    to    issues 193.    194,  286 

Amendment  to  answer  will  not  be  allowed  on  ground  of  discovery  of 
fact  that  Insured   had   not  disclosed  other  insurance  in  application, 

where  proof  of  death  showed  all  other  Insurance 287 

Defenses   not    pleaded    can   not    be   proved 293 

That  action  was  prematurely  brought  must   be  specially  pleaded 301 

Appearance  to  question  Jurisdiction  does  not  amount  to  a  general  ap- 
pearance        306 

Amendment  to  complaint   relates  back  to  time  original   complaint  was 

filed     317 

Complaint,  which  did  not  specify  that  Insured  died  during  existence 
of    policy    Insufficient   under   Ala,    Code    1907,    vol.    2,    p.    1196,    sec. 

5382,     form     12 319 

Where  complaint  Is  on  life  policy,  a  health  or  accident  policy  is  inad- 
missible, In   support   of   complaint 319 

Owner  of  vessel  could  sue  party,  with  whom  insurer  had  contracted 
to    release   vessel,    for    failure    to    complete    the    release    within    the 

stipulated    time 327 

Stipulations,  to  effect  that  question  of  notice  Is  only  issue,  was  in  ef- 
fect an  amendment  of  P.   eliminating  all   questions  except   that  of 

notice    346 

Waiver  must   be   specially   pleaded 349 

Holder  of  seml-tontlne  policy,  in  suit  for  an  accounting,  may  allege 
an    Indefinite   amount    as   due.    and   cast    burden    of   accounting    for 

surplus    on    company ..." 362 

Complaint  on   live  stock   policy,   not   showing  that   cause   of  death   was 

within   risks   Insured   against,    is  defective 884 

General  allegation  of  damages  held  sufficient  in  action  on  title  insur- 
ance    policy 386 

In  action  to  recover  premiums  due  on  bond,  the  bond  Is  not  a  neces- 
sary    exhibit 391 

Sufficiency  of  complaint  iri  action  to  recover  premiums  due  on  bond...   391 
Sufficiency   of   complaint   on   bond   Insuring  against   loss   by   dishonesty 

of   employe   amounting   to    larceny 392 

Remedies  of  company  where  action  is  prematurely  commenced 114 

Beneficiary  Is  proper  party  plaintiff  on  certificate  payable  to  such  bene- 
ficiary on  "death  or  disability"  of  Insured 288 

PL.EDGE. 

Collateral   note   pledging  policy  as  security  is  a  contract   of  the  State 

where  the  loan  was  approved  and   accepted 117 

Sale  of  pledged  policy,  without  notice.  Is  not  good  against  beneficiary..   117 
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widow's  statutory  allowance  is  Inferior  to  right  of  bank  which   holds 

policy  as  security  for  a  debt 121 

Policy   payable   to    wife    for   her  sole   use   and    benefit    is    her   separate 

property   and   may   be   pledged   by   her 128 

Statute  of  limitations  is  no  bar  to   claim   on   policy   as  security,   even 

though   the  original  debt  is  barred 251 

POISON. 

[See   Accident   Insurance:   Policy.] 

POUCEMAN'S  RELIEF  A880CIATIOX. 

[See    Assessment   Companies;    Fraternal    Benefit    Orders.] 

POLICY. 

[See   Certificate;   Constitution   and    By-Laws;    Contract:    Statutes.] 

Compliance  with  provision  of  P.  requiring  proofs  of  loss  to  be  fur- 
nished forthwith  Is  a  condition  precedent  to  the  company's  lia- 
bility     2,     «2 

Requirement  of  statement  of  loss  "forthwith"  is  satisfied  where  in- 
sured did  not  unnecessarily  postpone  sending  statement 2 

Promissory  warranty,  that  Insured  will  use  due  diligence  to  maintain 
an  automatic  sprinkler  system  in  good  working  order,  is  a  condi- 
tion subsequent  and  burden  of  proof  is  on  company 8 

P  provisions  requiring  insured  to  take  Inventory  at  least  once  a 
year,  and  to  keep  books  with  accounts  of  sales  and  purchases, 
should   be   construed    conjointly 3 

The  purpose  of  the  iron-safe  clause  being  to  enable  the  company  to 
estimate  the  damage  in  case  of  loss,  there  was  no  default  where 
Insured  failed  to  keep  accounts  of  sales  and  purchases  until  the 
expiration  of  the  time  within  which  to  take  an  inventory,  for 
without  such  inventory  the  accounts  would  have  been  immaterial..       8 

Where  P  is  ambiguous,  it  will  be  construed  so  as  to  prevent  a  forfeit- 
ure    4.    16,    25,   30.   68.   74,   79,   152.   161,   179.   207.   242,   311,   842 

Where  terms  of  P  are   unambiguous,    they  will   be   construed    In   their 

ordinary   sense 4,     69 

Provision  In  automobile  insurance  P  exempting  company  from  loss  from 

fire  originating  "within"   the  machine,   construed 4 

Election  of  company  to  repair  is  a  new  contract,  which  Is  not  subject 

to  limitation  of  action   In  P 4 

Non-complalnce  with  provisions  of  Iron-safe  clause  Is  cause  for  for- 
feiture            6 

Fire  Insurance  P  is  personal  contract  and  does  not  follow  property  on 

Its    sale 6 

In  P  provision:  "not  be  liable  for  loss  caused  directly  or  indirectly 
by  invasion.  •  •  •  or  for  loss  or  damage  occasioned  by  or 
through  any  •  •  •  earthquakes,"  the  words  "directly  or  Indi- 
rectly"  do  not  apply  to   provision  respecting  earthquakes 7.     79 

Annotation:  What  books  and  Inventories  must  be  kept  In  safe  to  com- 
ply with  requirements  of  Iron-safe  clause 8 

"Drummer  floater"    P,   construed ,. 9 

Loss  by  "fire,"  unless  distinction  Is  made  in  P  may  be  both  a  burn- 
ing by  slow  and  a  burning  by  rapid  combustion 9 

Under  P  insuring  against  loss  from  fire,  insured  could  not  recover 
where  barn  knocked  down  by  lightning  but  not  burned,  although 
company  had  been  accustomed  to  pay  damage  done  by  lightning. .      10 

Payment  for  loss  done  by  lightning,  which  did  not  burn  building,  under 

P  insuring  against  loss  by  fire,  was  ultra  vires 10 

P  Insuring  drugs  and  liquors  Is  for  protection  against  loss  from  fire 
and  not  against  loss  sustained  In  consequence  of  violation  of  law, 
and  Is  legal  If  insured's  Intention  was  to  conduct  a  lawful  busi- 
ness      V '     10 

"Dwelling   and    addition"    held   to   Include   building   used    in   connection 

with   main  building  but  not  attached  thereto 11 

P   Insuring   "dwelling   and    addition"    and    "contents   of   dwelling"    does 

not    cover    contents   of    addition 11 

P  insuring  personal  property  for  gross  premium  In  gross  sum,  di- 
vided Into  three  classes,  representing  different  kinds  of  property. 
Is  a  severable  contract  as  to  each   class 13 

Provision    for    forfeiture    if    foreclosure    proceedings    are    instituted    is 

valid  and  binding  on  insured 14 

Requirement  of  written  consent  to  additional  Insurance  Is  not  violated 

where  risk  was  not  assumed  by  such  other  company 15 

1«)&-81 
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Under  P.   notice  of  vacancy   was   required   only  where   no   permit    had 

been    given 16 

Where  P  Insures  different  classes  of  property,  each  class  being  sep- 
arated from  the  other%  and  Insured  for  a  specific  amount,  the 
contract    Is   severable 16 

Under  a  severable  contract,  a  recovery  may  be  had  for  one  Item  with- 
out regard   to   the  others 16 

Vendee   In  possession  under   an  executory   contract   of   purchase   Is   an 

"unconditional    and    sole    owner" 17 

Provision,  that  change  of  Interest,  title  or  possession  "whether  by  legal 
process  or  Judgment  or  otherwise"  Is  breached  where  receiver 
takes  possession  of  property 18 

Other  Insurance  clause  Is  for  benefit  of  company  and  may  be  waived 

by     It 20 

"Void"    as   used    In    P   construed    to   mean   voidable   at    the   election   of 

company    20 

Limitation  In  P  upon  authority  of  agent  Is  inferior  to  law  of  equitable 

estoppel  and  may  be  waived 21 

Acceptance  of  risk,  after  statement  to  agent  that  other  P  had  been 
mailed  to  company  for  cancellation,  was  sufficient  to  constitute  a 
waiver  of  P  provision  against  other  Insurance 25 

P  covering  cotton  on  or  In  depots,  platforms,  or  grounds  adjacent 
thereto,  and  In  transit,  while  In  custody  of  railroad  company,  but 
excepting  cotton  In  open  cars,  covers  goods  on  stationary  flat  car 
from  which  cotton  will  be  subsequently  transported  to  another  car 
for   shipment 25 

Where  language  of  P  Is  plain  and  unambiguous  It  must  be  enforced  as 

written    26.    02.    2»4.  298 

In  construing  P,  all  words  must  be  given  efTect  if  possible SO 

In  construing  a  P  of  Insurance,  the  Intention  of  the  parties,  after  con- 
sidering the  subject-matter  of  the  contract,  the  business  of  the 
parties,  and  purpose  they  had  in  view,  will  be  given  effect 26 

Where  value  of  Insured  property  was  uncertain,  and  quantity  destroyed 
was  in  dispute,  a  case  was  presented  for  appraisement,  under 
clause  in  P  providing  for  appraisement  In  event  of  disagreement 
as   to    amount    of    loss 26 

Provision  of  P.  that  no  oflncer  or  agent  has  authority  to  waive  Its 
requirements,  and  that  no  waiver  would  be  binding  on  company 
unless  in  writing  and  attached   to   P.   is  valid 28 

Provision  of  P  that  "no  denial  of  liability  or  other  act  on  the  part  of 
the  company  shall  be  deemed  to  waive  or  dispense  with  the  fur- 
nishing of  such  proor*  of  loss,   may  be  waived 29 

Stipulation  that  policy  will  be  void  If  Interest  of  insured  is  other  than 
sole  and  unconditional  ownership,  or  If  property  Is  on  ground  not 
owned   by  Insured  in  fee  simple.  Is  valid 29 

Contract  of  insurance  is  construed  as  any  other  contract 30 

Under  P  insuring  against  "all  direct  loss  or  damage  by  fire  except 
•  •  •  loss  caused  directly  or  Indirectly  by  •  •  •  riot,"  the 
company  was  not  liable  for  loss  by  fire  as  the  result  of  riot 80,     99 

Provision  for  forfeiture  for  obtaining  other  Insurance,   whether  valid  or 

not.    Is    valid 32,     95 

Consideration  supporting  original  contract  Is  sufficient  to  support  a  sub- 
sequent   parol    agreement 32 

Conditions   In   P,    to   be   performed    by   Insured,    may    be   waived,    unless 

by  such  act   Insured   loses  his  insurable   interest 33 

Oral  waiver  may  be  made,  although   P  stipulates  that  waiver  can  only 

be  made  by  express  agreement  endorsed   thereon 83 

Arbitration  clause  Is  not  to  be  construed  to  authorise  referees  to  pass 
upon  insured's  title,  but  Is  limited  to  an  estimation  of  the  amount 
of   loss    35 

Maine  standard  P.  after  acceptance  by  parties.  Is  to  he  treated  as  their 
voluntary  contract,  and  Is  construed  as  any  othtrr  contract  of  In- 
surance        85 

P    provision    for    arbitration    as    a    condition    precedent    Is    valid,    and 

does  not  deprive  courts  of  Jurisdiction 35 

Renewal   P  Issued  to  corporation  In  Its  original   name  and  accepted  by 

such  corporation,  is  a  binding  contract  on  both  parties 36 

Fact  that  existence  of  P  was  unknown  to  Insured  is  no  defense 40 

A  contract  of  Insurance  Is  a  contract  of  Indemnity,  and  claimants  must 
show  an  Insurable  interest  in  order  to  recover;  strictly  speaking. 
It  Is  the  Interest  of  the  person  and  not  property  Itself  that  is 
insured     41.  106 
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Omission  of  one  item  in  describing  property  does  not  Invalidate  con- 
tract, where  P  refers  to  application  for  a  fuller  description,  which 
includes  the  omitted    item 41 

Liability  of  company  is  flxed  by  P  without  regard  to  character  of  the 

company     42 

"Disinterested  appraiser."  as  used  in  P,  construed 44 

"This  policy  does  not  cover  on  property  specifically  Insured."  did  not 
entitle  another  company,  which  had  issued  a  P  on  a  separate 
bulldins  of  insured,  to  prorate  its  loss  with  the  other  insurance 
carried    44 

Proof  of  loss,  provision  of  P  relating  to.  should  be  construed   liberally..      48 

Agent  to  adjust  losses  has  authority  to  waive  notice  and  P 48 

Agreement  of  agent  that   P  to  be  issued  will   permit  other  Insurance  is 

binding  on  company 52 

Company  is  entitled  to  a  substantial  compliance  with  terms  of  P 54 

Rule  of  construction  in  favor  of  insured  can  not  nullify  express  agree- 
ments  of   insur«*d 54 

"If  the  interest  of  the  assured  be  or  become  other  than  the  entire,  un- 
conditional,   and    sole    ownership,"    construed 56 

Failure  to  All  blanlc  in  binder,  providing  for  date  to  which  such  tem- 
porary insurance  shall  extend,  where  period  is  stated  as  30  days, 
does   not   invalidate   contract 57 

Cancellation    of    binder,    to    which    a   standard    P    was    attached,    could 

only  be  made  by  giving  5  days'  notice  as  stipulated  in  the  policy..      57 

Amount  of  Insurance,  stated  in  binder  as  600  means  $500;  a  vertical  line 
between  the  figures  "5"  and  "0"  should  not  be  given  effect  of  a 
decimal     57 

Binder  is  not  invalid  because  It  does  not  state  amount  of  premium:  the 

customary  rate  will  be  presumed 57 

Under  provision  of  P  forbidding  suit  within  60  days,  but  stipulating 
that  suits  must  be  brought  within  12  months,  the  12  months  do  not 
begin  to  run  until  the  60  days  have  expired 58 

The  terms  "after  loss"  and  "after  the  fire"  as  used  In  P  are  synonym- 
ous         58 

Under  provision  of  P  that  company  would  not  be  liable  for  loss  occur- 
ring while  any  part  of  premium  remained  due  and  unpaid,  company 
was  bound  to  prove  not  only  that  part  of  premium  was  unpaid  but 
that  it  was  past  due 59 

"Contained    in"    as   used    In    P   Is   not    limited    to   articles   contained    in 

building  at  time  of  contract,  but  during  life  of  contract 69 

"Contained   In"    barn,   does   not    include   horse   I<ept   in   pasture   for   two 

months  previous  to  time  it  was  struck  by  lightning  and  Icilled....     60 

There  must  be  some  act  of  acceptance  on  part  of  insured,  where  com- 
pany proposes  to  renew  contract,  to  complete  the  contract  of  re- 
newal          60 

Provision  of  forfeiture  if  "subject  of  Insurance"  Is  Incumbered,  con- 
strued          63 

Wheat  in  a  "stack"  includes  wheat  stacked  under  a  shed 66 

Location  of  property  Is  of  essence  of  contract 66,     67 

Whether    company    consented    that    contents    of    new    barn    were    to    be 

included  In  term  "contents  of  barn  buildings"  was  for  Jury 67 

"Attached"    and    "additions   attached   thereto"    mean    "connected    with" 

or  "joined  to" 68 

Lost  P.   terms  presumed  to  be  same  as  usual   form  of  P 70 

Written  provisions  of  P  can  not  be  waived  by  soliciting  agent 71 

Insurance   of  electric   motor   "all    while   contained    in      •      •      •      quartz 

mill  building"  did  not  include  motor  In  power  house  1,250  feet  away     72 

"Lumber  manufactured  or  in  course  of  manufacture"   covers  lumber  in 

process  of  manufacture  for  cradles  and  washing  machines 72 

Provision  of  P,  authorising  sale  of  pledged  P  without  notice,  dispenses 

with  notice  only  as  to  pledgor,  but  not  as  to  beneficiary 118 

Compliance   with    P   provisions   as   to    notice   and    delivery   is   condition 

precedent  to  right  to  maintain  action  for  surrender  value 118 

Provision  of  P.  that  receipt  signed  by  legal  representative  of  Insured 
shall  be  conclusive  evidence  of  payment,  does  not  render  a  receipt 
of  executor  a  defense  against  beneficiary 120 

Under  a  P  giving  insured  option  of  taking  paid-up  P  within  six  months 
after  default  in  payment  of  premium,  he  was  entitled  to  benefit  of 
full  six  months'  Insurance,  notwithstanding  a  prior  election  to  take 
the  paid-up  P 121 

"Sound    health"    construed 123 

Where  reinsurer  assumed  contracts  of  foreign  company,  and  insured 
undertook  to  comply  with  laws  of  state  of  reinsurer,  the  courts 
should  apply  the  laws  of  such  state  in  construing  the  contract 124 
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Where  P,  oy  us  termi.  la  not  complete  until  delivered  and  flr»t  pre- 
mium paid,  testimony  of  agent  that  contract  is  complete  when  P 
Is  delivered  Is  an  opinion  only  and  not  binding  on  company 125 

Provision  that  P  is  not  effective  until  premium  paid  in  cash,  is  waived 

where  agrent  accepts  note  and  becomes  responsible  to  company 125 

Blank  form  with  estimates  of  value  delivered  by  agent  with  P.  and 
over  his  signature,  held  to  be  only  a  statement  of  expectation  and 
not  enforceable   128 

Provision  in  loan  contract  between  Insured  and  company  that  if  loan 
with  Interest  shall  equal  legal  reserve,  the  company  may  demand 
payment  or  cancel  P.  is  available  only  where  there  Is  no  balance 
of  reserve  above  the  loan  and  Interest 12> 

Where    P   provides    terms   of    loan,    a    more    onerous    condition    in    loan 

contract    is   void 130 

Provision    in    life    P    for    payment    for    accidental    Injuries    is    invalid 

In   N.   J 188.   184 

Stipulation  in  P  that  forfeiture  can  not  be  waived  except  by  written 
agreement  refers  only  to  express  agreements,  and  does  not  prevent 
an  implied   or  parol   waiver , 134 

Declarations  to  physician,   not  made  part  of  contract,  or  referred  to  In 

P.   are  not   basis  of  contract 185 

P.  payable  to  executors,  administrators  or  assigns,  is  payable  to  in- 
sured's   estate 135 

Change   in   premium   rate  or   clauses   in   a  present    form   are   not   to   be 

considered  as  a  new  form  of  P 137 

Paper    sent    to    Insured    by    reinsurer    to    be    attached    to    P.    when    so 

attached   becomes  part  of  contract 188 

Where  reinsurer  wrote  insured  that  P  would  be  continued  on  same 
terms,  it  will  not  be  presumed  that  it  did  not  have  authority  to 
contract  on  such   terms 188 

That  insured  carried  pistol  at  time  of  death  was  no  defense  under  P 
exempting  company  where  death  met  in  violation  of  law.  unless 
the  act   brought   about   the   death 140 

Relation  of  holder  of  matured  tontine  dividend  P  and  company  is  that 

of  debtor  and  creditor 141 

Provision  of  P  for  deduction  of  Indebtedness  of  Insured  to  company  Is 
valid,  notwithstanding  Ann.  St.  Mo.  1906,  p.  3749,  exempting  wife's 
P    from    creditors 145 

Indebtedness  under  policy   "or  otherwise"   construed 145 

Limitation  of  action  to  within  six  months  after  death  Is  reasonable .   145 

Stipulation  that  P  will  not  be  binding  until  prepayment  of  first  pre- 
mium Is  not  against  public  policy 147 

Indorsement   on   renewal    P   that   It   could   be   exchanged    for  another   P 

bearing  original  date  and  age.  meant  date  and  age  of  first  P 152 

Preliminary  contract  becomes  merged  In  P  on  Its  Issue 153 

Where   Insured   falls   to  exercise   options,   automatic   extension   provision 

of  P  becomes  operative 154 

Contract  of  parties  measures  their  rights 154 

Provision    for    extended    insurance    from    date    of    default    in    premium 

"without  participation  in  surplus."  construed 155 

Annotation:     Effect  of  stipulation  in  application  or  P  that  it  shall  not 

be  binding  unless  delivered  to  assured  while  in  good  health 155 

Contracts  of  insurance  are  construed  strictly  against  company;  am- 
biguities are  construed  most  favorably  to  Insured 157 

Contract  held  to  have  bei>n  complete,  although  P  had  not  been  Issued..    169 

Where  oral  contract  made  and  premium  paid,  beneficiary  could  main- 
tain action  for  damage  for  company's  refusal  to  issue  P 159 

Where  death  from  execution  is  not  incorporated  in  other  exceptions.  It 

is  presumed  to  be  one  of  risks  insured  against 150 

Condition  In  P  for  forfeiture  for  non-payment  of  premium  is  a  condi- 
tion subsequent,  and   non-performance  avoids  P 161 

Forfeiture  provisions  of  P  are  construed  strictly  against  company.  .152.  161 

Provision  that  If  P  is  surrendered  within  six  months  a  paid-up  policy 
will  be  Issued,  otherwise  the  P  shall  cease,  does  not  provide  for 
forfeiture  Inside  of  six  months  after  default 161 

Relation  of  company  and  policyholder  Is  purely  contractual,  and.  upon 

death,  the  obligation  to  pay  becomes  a  liquidated  debt 162 

"In  force,"  as  used  In  15-year  distribution  plan  P,  construed 162 

Provision  of  P  for  payment  to  executors,  etc.,  unless  payment  is  made 

to  others  named,   construed 163 

Life  P  is  transitory  in  nature,  and  suit  may  be  brought  in  any  state 

where  beneficiary  is  resident  and  company  is  doing  business 164 


Digitized  by 


Google 


iwe.]  INDEX  TO  DIGEST,  VOL.  XXII.  485 

Incontestable  clause  construed   In  connection  with   provision   that   con- 
tract will  not  be  complete  until  first  premium  Is  paid  during  good 

health  of  Insured 165 

Delivery  of  P  Is  not  necessary  to  completion  of  contract 167 

Day  fixed  In  P  for  payment  of  premiums  Is  binding  on  both  parties. ...   167 
Where  P  stipulates  that  It  is  contract  of  certain  state,  the  laws  of  that 

state  control  In  construction 170 

Where  P  does  not  stipulate  that  It  is  to  be  construed  by  laws  of  a  cer- 
tain state,  its  construction  is  one  of  general  law 170 

Although,  by  stipulation  therein.   P  is  to  be  construed  by  laws  of  cer- 
tain state,  an  assignment  of  such  P  will  be  construed  according  to 

laws  of  state  where  made 170 

"Assured"  and  "Insured"  defined 172 

P    of    Insurance    is    entire    contract    for    life,    and    each    installment    of 

premium  Is  part  consideration  of  entire  insurance  for  life 179 

Provision  for  prompt  payment  of  premium  Is  of  essence  of  contract....   180 

"Physical  inability  to  work"  construed 206 

Limitation  of  action   to  period   less  than  provided    by  statute   is  valid 

unless  forbidden  by  law 21 4 

P  provision  limiting  time  within  which  action   may  be  brought,   being 

for  benefit  of  company,   may  be  waived 214 

Execution  of  P  is  not  complete  until  countersigned  as  provided  therein.   214 
Possession  of  mutual   benefit   certificate,  not  signed  as  required,   would 

not  raise  presumption  of  waiver  of  signature 215 

•  Killed"    defined 222 

"Shall   not  be  liable    •     •     •    in  case  of  disability  when  caused    •     •     • 
by     *     *     *     disease,  dueling,"  etc.,  does  not  fipply  in  case  of  death. 

but  of  disability  only 222 

Arbitration  "as  to  the  amount  payable  on  account  of  any  valid  claim," 

construed   232 

Where  company  Issues  both  old  line  P  and  P  on  assessment  plan,  the 

funds  of  the  two  classes 236 

Conditions  to  be  performed  after  death  are  liberally  construed 239 

"Constantly  in  the   house,"   construed 242 

Construction  of  P  must  be  according  to  intent  of  parties 242 

"Absolute,  necessary  and  continuous  confinement,"  construed 256 

Proof  that   insured  drank  to  such   an   extent   as   to   Impair  his   health 
prior  to  Issuance  of  P,  did  not  show  violation  of  P  providing  for 

forfeiture  If  he  should  so  Impair  his  health 262 

Indorsements  on  t>ack  of  P  must  be  construed  with  face  of  P 265 

Foreign  company  can  not  exempt  Itself  from  laws  of  state  by  Insertion 

of  provisions  in  Its  P  contrary  to  the  law 266 

Where  P  stipulates  forfeitures,  the  courts  must  sustain  them 267 

Construction  should  be  liberal,  but  not  strained 268 

Beneficiary    can    not    be    said    to    be    owner    of    P    issued    after    death 

of  insured 272 

Provision   of   P    that    no    acts    relating    to    determination    of   extent    of 

loss,  or  liability  of  company,  shall  constitute  a  waiver,  construed..     73 

Non- waiver  provision  of  P  may  be  waived 73 

Oral  contract  of  Insurance  is  valid 75 

Construction  of  contract  is  against  party  that  prepared  it 78 

Mutual  intention  of  parties  governs  construction  of  policy 79 

Where  company  expects  to  rely  on  constant  water  supply,   it  must  so 

stipulate    in    its    P 79 

Concealment  after  loss  is  material  issue  where  P  so  provides S% 

Company  may  defend  on  any  provision  of  its  P  which  is  not  unlawful..     83 

Provision  of  P  requiring  insured  to  submit  to  examination  is  valid 83 

Gasoline   "stored  or  kept"   Includes  gasoline  in  building  for  temporary 

purpose 84 

"This  entire  policy     •     •     •     shall  be  void     •     •     •     if  the  interest  of 
the  assured  be  other  than  unconditional  and  sole  ownership"  applies 

to  existing  conditions  and  not  future  changes 86 

Provisions  of  P  are  not  waived  because  of  failure  of  company  to  make 

inquiry  concerning  same 87 

Entire  contract,  P  Issued  for  gross  premium  is 87 

Provision  of  P  that  no  agent  can  waive  its  conditions  does  not  app(y 

to  acts  to  be  done  after  loss ; 91 

"Fallen    building"    construed 92 

Company  must  write  P  so  as  to  conform  to  application 97 

Insured    is   not   obliged    to   read    P,    as    It    Is   presumed    to    conform    to 

application    97 

Where  P  does  not  conform  to  application  It  may  be  reformed 97 

Iron-safe  clause  Is  a  valid  provision 97 
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Clause  exempting  "Iom  caused  directly  or  Indirectly  by     •     •     •     rtot." 

construed   99 

Terms  of  P  are  binding  on  both  parties  when  unambiguous 99 

"To  effect  other  insurance"  means  other  and  additional  Insurance 100 

"Issued"  means  when  the  P  Is  In  full  effect  and  operation 102 

Provision  of  P  requiring  separation  of  damaged  goods  from  undam- 
aged is  directory  and  non-compliance  is  not  cause  for  forfeiture, 
but   only   reduces   recovery , 102 

Provision  that  suit  must   be   brought  within  six  months  after  the  flre 

is   valid    107 

"To   adjust"    deflned 107 

Agent's  interpretation  of  provision  of  P  is  binding  on  company 109 

Provision  of  P  limiting  time  of  action  does  not  apply  to  suit  for  dam- 
ages on  account  of  defective  nature  of  repairs 109 

"Merchandise  or  other  personal  property."  as  used  in  iron-safe  clause. 

does  not   Include  store  fixtures 112 

"Warranty"  and  "condition  precedent"  are  interchangeable  terms 184 

"Indebtedness."  as  used  in  non-forfeiture  clause,  does  not  Include  pre- 
mium  notes    195 

Option  to  take  extended  Insurance  is  property  right   which  survives  to 

the  beneflclary 197 

Time  within  which  option  must  be  exercised,  as  to  insured,   is  limited 

by  terms  of  P;  the  time  is  unlimited  as  to  beneflclary 197 

Provisions  of  P  relating  to  continuation  of  risk  are  inapplicable  when 

P  has  been  converted  into  death  claim 197.  198 

Company  must  show  some  casual  relation  between  injury  and  fact  that 
Insured  was  in  a  place  where  he  was  prohibited  from  being  by 
terms  of  P 28« 

Leaving  train,  which  was  still,  but  started  to  move  Just  as  Insured 
started  to  step  to  ground,  was  not  within  meaning  of  clause  ex- 
empting liability  for  injury  received  while  entering  or  leaving 
moving  train    286 

"Due   diligence"   deflned 288 

Where,  under  P,  the  beneflts  were  payable  within  certain  time  after 
proof  of  loss,  and  such  proof  of  loss  was  waived,  the  time  of  pay- 
ment should  be  computed  from  time  of  waiver 290 

Application  is  not  made  part  of  P  by  statement  in  P  that   it  Is  Issued 

in  consideration  of  application 292 

Whether   application    is   part    of   P    is   determined   only    from    language 

of  P .' 292 

Provision  for  indemnity  for  conflning  illness,   and  another  for  one-flfth 

for  certain  conflning  diseases,  are  not  repugnant 293 

Accident  P  should  be  liberally  construed,  but  its  natural  meaning  must 

not   be  violated 294 

Company  Is  not  liable  for  Indemnity,  under  P  providing  for  such  while 
getting  on  or  off  car.  where  Insured  Jumped  from  car  to  avoid  a 
collision    294 

Broken   sternum    Is   not   a   "complication"    within   term   fractured    "ribs 

and    complications" 298 

There  can  be  no  recovery  for  loss  of  one  eye  under  P  insuring  against 

total  disability  and  loss  of  both  eyes 296 

Terms  of  P  can  not  be  varied   by  parol  evidence  unless  there  has  been 

a  mistake    297 

"Shall  be  In  lieu  of  any  other  Indemnity  provided  in  this  clause"  con- 
strued       297 

"While   intoxicated"    construed S08 

"Burning  of  building,"  as  used  In  accident  P,  construed 144 

Notice  "as  soon  as  possible"  construed 313 

"Directly  and  independently."  as  used  In  one  clause,   held  not  to  apply 

to  another  clause 316 

Provisions   relating  to   notice  and   proofs   of   loss  are  strictly   construed 

against  company 318 

Annotation:     What   reference   In   P   to   application  will   make   It   a  part 

of  P 321 

Annotation:  Failure  to  attach  a  copy  of  application  to  P  as  affect- 
ing the  right  of  the  company  to  rely  on  representations  and  war- 
ranties  Incorporated    In   the    P   Itself 321 

"Under  the  influence  of  any  intoxicant"  construed 323 

Sufficiency  of  compliance  with  requirement  that  Insured  provide  ma- 
chine eruards.   considered 337 

Forfeiture   clause   Is   not   applicable   after   incontestable   clause   becomes 

effective    28> 

"Immediately  disable"  construed 298 
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Beneflclai-y    supplement    limiting    recovery    to    "the    original    principal 

sum"   construed  800 

"Voluntary  exposure"  construed 303,  804,  305 

Failure  to  fill  blanks  in  P  can  not  be  taken  as  a  breach  of  warranty...    304 

Words  of  exception  are  construed  most  favorably  to  insured 805 

"Voluntary  and   negligent  exposure"   construed 316 

"Disbursement"   P  of  marine   Insurance  construed 826 

"Existing  insurance,"  as  used  in  marine  P.  construed 327 

Modiflcatlon  of  P  by  parol  agreement  is  valid 328 

Modification  is  subsequent  contract  and  not  a  variation  by  parol  evi- 
dence of  written  contract 329 

"Pirates,"  as  used  in  marine  P.  defined 829 

Company  held  liable  for  loss  of  cattle  under  P  insuring  against 
loss  from  mortality,  where  such   loss  was  due  to  mortality  caused 

by  deficiency  In  kinds  of  food  supplied 331 

Company  is  liable  for  extra  expense  occasioned  by  deviation  to  secure 
men   to    take    place    of    mutineers    under    sue    and    labor    clause    of 

marine    P    882 

"Contract  of  insurance"  defined , 388 

Contract  of  Insurance  is  a  contract  of  indemnity 338 

Contract  to  furnish  burial  is  a  contract  of  indemnity 339 

Contract   to   furnish   burial    is   contract   of   life   insurance   within   Burns 

Rev.  St.   Ind.   1908,  Sec.    4718 889 

Under  the  terms  of  traveling  salesman's  P  there  could  be   no  recovery 

for  theft  in  city  where  home  offices  were  located 340 

Extraction   of   money   from   safe    "by   the   use   of   tools      «      •      •      upon 

outside"  construed    344 

"Sickness  commencing  within  sixty  days  from  date  of  policy"  con- 
strued        847 

Under   provision   of   liability   P.    employer   was   required    to    give    notice 

both  of  injury  and  commencement  of  action 348 

"Concurrent  insurance"  means  running  with 360 

Rent    insurance   P   construed 851 

Annotation:      Construction   of    P    or    contract    insuring   against    loss    of 

rents    355 

"Double  insurance"  and   "reinsurance"   distinguished 857 

Under  provision  suspending  liability  during  time  premium  remained 
unpaid,  there  could  be  no  recovery  for  loss  occurring  between  lapse 

of  premium  and   cancellation  of  P 359 

"Experience,"   as  used   In  credit  insurance  P,   defined 377 

Credit   insurance  P  construed 377,    378,   379 

Cancellation  provisions  of  P  are  strictly  construed   against   company...    112 
Provision  of  Lloyds'  P  making  provisions  of  P  of  another  company  the 

basis  of  the  contract,   construed 113,   114 

Incontestable  clause  does  not  preclude  defense  of  suicide,  where  suicide 

clause  Is  part  of  P 200 

POUCYHOLDER8. 

Right  of  P  of  mutual  company  to  share  In  net  surplus 366 

When  court  of  equity  will  grant  an  accounting  or  appoint  a  receiver  at 

suit   of  a  stockholder 861 

Claim   of  stockholder  of  ownership   of   surplus   does   not   authorize  suit 

for  receiver  or  accounting  on   ground  of  mismanagement 361 

Wrongdoing  of  officers  of  mutual  company  does  not  authorize  suit  by  P 

for   receiver.    In   absence   of   any    trust    relation    between    them    and 

company    361 

There  Is  no  trust  relation  In  New  York  between  mutual  company  and  P 

entitled  to  share  In  surplus  fund 361 

Mismanagement   by  officers  of  mutual    company   does   not   entitle   P  to 

accounting  of  surplus  In  any  other  manner  than  stated  In  policy...  861 
P  of  mutual  company  is  quasi  owner  of  assets,  and  can  sue  to  enjoin 

their  transfer  to  company  outside  of  state 366 

P  of  mutual  stock  company  can  not  sue  to  enjoin  merger 377 

PRACTICE. 

[See  Evidence;   Pleading.] 

Where  policy  was  burned  before  delivery  of  policies,  and  agent  refused 
to  disclose  name  of  company  that  took  risk,  a  demurrer  by  com- 
pany supposed  to  have  taken  risk  on  ground  that  no  contract  was 
shown  between  the  parties,  the  bill  of  discovery  by  Insured  should 
have  been  overruled,  as  circumstances  required  an  answer 18 
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Where  creditors  of  Insured  attach  proceeds  of  policy,  and  action  is 
subsequently  brought  by  Insured,  and  grarnlshers  are  not  inter- 
pleaded, a  judgment  for  Insured  against  company  will  not  protect 

it  from  paying  Insured,  notwithstanding  the  garnishment 24 

An   instruction,    ignoring  defense  of  company,    is   peremptory   in   effect 

and  erroneous 24 

Supreme  Court  will  take  Judicial  notice  of  existence  of  class  of  com- 
panies doing  business  on  mutual  plan 42 

Where  evidence  Is  undisputed,  it  is  not  error  for  Judge  to  direct  a  ver- 
dict   accordingly    58,   14« 

Non-suit  is  properly  denied,  where  provision  of  policy  is  so  far  waived 

or  abandoned  as  not  to  be  a  part  of  the  contract 168 

Where  state  court  has  established  a  public  policy,  federal  courts  will 
follow  it,  although  contrary  to  what  has  been  Independently  an- 
nounced as  public  policy  by  such  court 160 

Statement  in  opinion  on  former  appeal  that  question  of  materiality  of 
misrepresentation   should    have    gone    to   jury,    is    not    law    of   case 

requiring  Jury  to  pass  on  materiality  of  testimony 164 

Fraud  is  a  complete  defense  to  action  on  policy;  company  can  not  have 
issue    of     fraud     tried     in     equity     before     proceeding    with     main 

action 166.  177 

Courts  of  one  state  can  not  enjoin  foreign  company 204 

Technical  matters  are  not  available  under  general  demurrer 2S0 

Motion  to  require  to  set  out  full  copy  of  policy  is  proper  where  copy 

as  set  out  is  Incomplete 2S3 

Provision  for  forfeiture  for  suicide  Is  valid 239 

Suit  to  declare  void  a  merger  agreement  with  a  foreign  company  is  an 

action  in  rem.  and  service  on  such  company  by  publication  is  good.  245 
Judge,  being  member  of  society,  has  such  pecuniary  interest  as  would 

disqualify  him  from  hearing  case 261 

Interpleader  is  an  equitable  proceeding 265 

Practice  of  embodying  recitation  of   facts   in   instruction  is   not   to  be 

encouraged    272 

Before   the    courts,    persons    and    insurance    companies    are    entitled    to 

equal  rights  and  protection 82 

Finding  of   waiver,    without   finding   facts   upon   which   such   waiver  is 

based,  is  Insufllcient  to  support  a  judgment 8S 

Failure  to  reserve  exception  to  erroneous  instruction  waives  such  error.     87 

Misnomer  Is  not  ground  for  dismissal,  but  for  plea  in  abatement 279 

Ancillary  suit  in  equity  may  be  maintained  where  insured's  suit  at  law 

was  on  theory  of  policy  as  it  would  be  when  reformed Ill 

Instructions  must  conform  to  issues 279,  280 

Court  did  not  abuse  discretion  in  denying  continuance  because  of  ab- 
sence of  witness,  where  plaintiff  admitted  facts  which  affidavit  for 

continuance  stipulated  would  be  testlRed  to  by  such  witness 286 

Supreme  Court  will  not  review  facts 306 

Special  appearance  may  be  made  to  question  Jurisdiction  of  court 322 

General  appearance  waives  objections  to  jurisdiction 322 

Supreme  Court   will   not  review   facts  as   found   by   Appellate  Court   in 

Illinois    896 


PREMIUM. 

[See  Agent;  Estoppel;   Policy;  Waiver.] 

Where  company  did  not  learn  of  breach  of  contract  until  after  loss,  Its 
failure  to  return  P  until  suit  was  brought  was  not  a  waiver  of  the 
forfeiture     J 

Making  and  collecting  assessment  on  P  note  after  knowledge  of  breach 

of  contract  is  waiver  of  forfeiture 12 

Where  policy  is  void  ab  initio  for  fraud.  P  can  not  be  recovered,  and 

answer  need  not  allege  repayment 16 

Non-payment  of  P  note  does  not  forfeit  rights  under  policy,  unless  so 

stated  in  the  policy 17,  162 

Retention  of  P  after  knowledge  of  breach  of  warranty  waives  forfeiture     20 

Brokers,  to  whom  Insured  forwarded  P,  were  her  agents  for  payment  of 
same,  and  their  failure  to  pay  company  within  time  limited  In  pol- 
icy was  cause  for  forfeiture 27 

Letters  of  company  to  broker,  and  bill  for  past  due  P.  did  not  consti- 
tute a  waiver  of  the  policy  provision  for  forfeiture  for  non-payment 
of  P  when  due 27 

Where  company  has  made  a  custom  of  accepting  checks  in  payment  of 
P,  It  will  be  estopped  to  say  that  such  payment  was  not  sufficient 
compliance   with   the  policy 31 
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Evidence  of  custom  in  receiving  after-due  P  atiould  not  tiave  been 
admitted  where  Insured  was  contending  that  policy  had  not  lapsed, 
but  had  been  reinstated  after  due  date,  but  before  the  fire SI 

Evidence  considered  and  held  that  P  had  not  been  received  until  after 

the  lire 81 

Mailing  check  is  not  payment  of  P  until  received 82 

Rev.  Civ.  Code,  8.  D..  Sec.  1849.  declaring  that  acknowledgment  of 
receipt  of  P  Is  conclusive  evidence  of  payment,  estops  company  to 
say  that  P  was  not  actually  paid 36 

Company    is   estopped    to   deny    payment    of    P    where    same    has    been 

charged  to  agent 40 

Binder  Is  not  Invalid  because  It  does  not  state  amount  of  P;  the  cus- 
tomary rate  will  be  presumed 67 

Insured  could,  under  the  general  issue,  prove  an  estoppel  of  company  to 
claim  forfeiture  for  non-payment  of  P.  even  though  he  affirmatively 
alleged  an  agreement  of  company  to  accept  monthly  Installments 
of  P 58 

Under  provision  in  policy  that  company  would  not  be  liable  for  loss 
occurring  while  any  part  of  P  remained  due  and  unpaid,  company 
was  bound  to  prove  not  only  that  part  of  P  was  unpaid,  but  that  It 
was  past  due 59 

To  cancel  policy,  return  of  P  need  not  be  through  broker  who  re- 
ceived it 60 

Although  payment  of  P  fell  due  on  Sunday  and  law  made  such  pay- 
ments payable  on  Monday,  the'  30  days  of  grace  allowed  by  policy 
Included   the   Monday 119 

Agreement  between  sons  of  insured  and  a  nephew,  that  nephew  pay 
part  of  P  and  receive  part  of  proceeds,  did  not  affect  validity  of 
contract    120 

That  policy  was  not  as  favorable  as  agent  represented  it  to  be.  would 

not  sustain  a  defense  of  fraud  in  obtaining  P  note 120 

Prepayment    of    P    in    cash    is    waived    where    agent    accepts    note    and 

becomes  responsible   to   company 125 

Company  could  not  demand  payment  of  P  note  and  at  same  time  Insist 

on  forfeiture  of  policy 129 

Where  powers  of  agent  are  not  restricted,  his  agreement  that  P  note 
would  be  returned  If  applicant  was  dissatisfied  with  policy  was 
binding  on  company 130 

Action  to  recover  back  P  is  of  the  nature  of  an  action  to  rescind  con- 
tract       131 

Where  agent  wrongfully  negotiated  P  note  before  policy  was  accepted. 

the  applicant  could  recover  of  company  the  amount  of  the  note....   131 

Company  may  rescind  without  returning  entire  P  where  it  has  sustained 

provable  damages 131 

Statement  of  cashier  that  policy  would  be  carried  a  specified  time, 
which  would  not  be  true  If  certain  P  had  not  been  paid,  is  evidence 
of  that  payment 133 

Non-payment  of  P  is  cause  for  forfeiture  if  policy  so  provides 134,   162 

Receipt  and  retention  of  overdue^P  waives  forfeiture 134 

Payment  of  P  to  unauthorised  ag*ent  can  not  be  recovered  from  company 
unless  it  is  shown  that  company  ratifled  such  agent's  act  in  accept- 
ing the   P 139 

Non-payment  of  P  note  is  cause  for  forfeiture 141 

Where  applicant  gave  note  to  agent  who  had  running  account  with 
company,  a  delivery  of  policy  on  such  payment  was  valid  and  fur- 
nished sufllcient  consideration  for  the  note 144 

Custom  of  accepting  P  after  due  date  estops  company  to  claim  a  lapse 

where  last  installment  was  delinquent  three  days 146 

In  absence  of  agreement,  prepayment  of  flrst  P  Is  unnecessary  to 
validity  of  oral  preliminary  contract,  but  payment  must  be  made  of 
delivery  of  policy 147 

No  contract,  oral  or  otherwise,  is  complete  unless  prepayment  of  P  is 

made.  If  policy  so  provides 147 

Stipulation  that  policy  will  not  be  binding  until  prepayment  of  flrst  P 

la  not  against  public  policy 147 

Company  need  not  file  claim  against  estate  to  be  entitled  to  set-oflt  for 

unpaid  P.  where  policy  provides  therefor 148 

Testimony  of  actuary,  when  not  admissible  to  prove  P  rate 168 

Prompt  payment  of  P  on  Industrial  policy  Is  waived,  where  company 
had  accepted  P  after  due  date  on  seven  different  times  during  the 
year 168 

Whether  custom  of  receiving  after-due  payments  of  P  had  been  abro- 
gated, under  the  evidence,  was  for  Jury 168 
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Partial  payment  of  arrears  does  not  reinstate  policy,  where  policy  re- 
quires payment  of  all  arrears 161 

Condition  in  policy  for  forfeiture  for  non-payment  of  P  is  a  condition 

subsequent,  and  non-performance  avoids  policy 161 

Provision  that  If  policy  Is  surrendered  within  six  months  a  paid-up 
policy  will  be  issued,  otherwise  the  policy  shall  cease,  does  not 
provide  for  forfeiture  Inside  of  six  months  after  default 161 

Day  Axed  In  policy  for  payment  of  P  is  binding  on  both  parties 167 

Where  third  person  pays  P.  at  request  of  Insured  and  beneficiary,  such 
payments  are  chargeable  against  proceeds  and  may  be  recovered  by 
such  third  person 17$ 

Policyholder  is  entitled  to  recover  P  paid  upon  the  faith  of  a  repre- 
sentation of  an  agent  that  after  a  certain  time  she  would  be  given 
a   free   policy 174 

Whether  or  not  P  had  been  paid  was  for  Jury 176 

Possession  of  P  receipt  is  prima  facie  proof  of  payment  and  places  bur- 
den on  company 175 

The  fact  that  P  were  paid  with  borrowed  money  did  not  give  lenders  a 

lien  on  proceeds  for  amount  of  their  loan 176 

Policy  of  insurance  Is  an  entire  contract  for  life,  and  each  installment 

of  P  is  part  consideration  of  entire  insurance  for  life 179 

When  policy  contains  no  provision  for  forfeiture  for  non-payment  of  P. 
all  that  company  can  demand  In  case  of  non-payment  is  right  to 
set-off  against  proceeds,  the  amount  of  premiums  due  with  interest  179 

Provision  of  policy  for  prompt  payment  of  P  Is  of  essence  of  contract, 

and  where  not  complied   with   is  cause  for  forfeiture 180 

Where   mailing   P   is   permitted,    a   remittance   made    In   time   to   reach 

company  on  or  before  date  of  payment  is  sufficient  payment 180 

Wliere  P  was  not  mailed  in  time  to  reach  company  on  date  of  payment, 

the  policy   was   forfeited 180 

Annotation:     Unsuccessful   attempt  to  collect   P  as  waiver  of  forfeiture  182 

Payment    of    P    for    four    years    estops    member    to    claim    breach    of 

contract   because   of   Increased   P 204 

Custom  of  receiving  P  after  due  date  is  a  waiver  of  prompt  payment..   208 

It  is  not  duty  of  company  to  pay  assessments  out  of  money  due  insured 

for  services,  unless  It   Is  directed   to  do  so 214 

"Shall   not   be   entitled    to    benefits   until   six   months   after   payment   of 

arrearages"    construed    223 . 

By-law  stipulating  forfeiture   for  non-payment  of  P  is  reasonable  and 

will    be   enforced 243 

Custom  of  local  lodge  to  advance  P,  when  not  waiver  of  forfeiture  for 

non-payment     243 

Refusal  of  P  waives  right  to  demand  tender  of  future  P 262 

Failure  to  notify  insured  of  Increased   rate  of  P,  and  to  make  demand 

therefor,   waives  such   higher   P   rate 75 

Upon    cancellation,    return    of    P    In    form    of    check,    where    same    was 

retained   by   Insured,   was  sufficient 81 

Where    policy    never   attaches,    insured    may    recover    P    unless    he    has 

been  guilty  of  fraud 87 

Entire  contract,   policy  issued    for  gross  P  is 87 

Act  of  agent  in  giving  credit  for  P  is  binding  on  company 101 

Retention  of  P,  with  full  knowledge  of  facts  that  would  have  rendered 

the  policy  void   ab  Initio,  estops  company 108 

Annotation:      Acceptance   of   P   as   waiver   of   provision   of   policy   as   to 

form   of  receipt   therefor 183 

That  insured  had  |100  in  pocket  on  day  policy  issued  and  receipt  given 

Is  no  evidence  of  payment   of   P 187 

Failure  to  pay  second  P  Is  no  cause  for  forfeiture,  where  days  of  grace 

had   not   elapsed 194 

Provision    for    forfeiture    for    non-payment    of    P    note    does    not    forfeit 

right   to   extended    Insurance 195 

It  Is  duty  of  company  to  apply   credits  In   its  hands  to   payment   of  P 

so  as  to  avoid  forfeiture,  especially  where  it  had  previously  done  so  196 

Retention  of  dishonored  check  estops   company   to   claim   forfeiture  for 

non-payment   of   P 197 

Evidence  considered  and  held  that  payment  of  P  had  been  waived 295 

Annotation:     Rule  as  to  first  and  last  days  In  computation  of  time....   337 

Recovery  of  earned  P  on  employer's  liability  policy  could  not  be 
defeated  on  ground  of  fraud  In  inserting  additional  risks  unless 
insured   was  deceived 343 

Laches  of  insured  in  objecting  to  inclusion  of  other  risks  in  employer's 

liability  policy  estops  it  to  liability  for  earned   P 844 

Company  is  estopped  to  deny  validity  of  contract  issued  by  agent  on 

special  P  rate,  where  it  did  not  cancel  same  after  knowledge 360 
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Under  provision  of  contract  suspendinflr  liability  during  time  any  P 
remained  unpaid,  insured  could  not  recover  for  loss  occurring  be- 
tween lapse  of  P  and  cancellation  of  policy 359 

Liability  of  insured  under  employer's  liability  policy  for  additional   P 

where  P  la  based  on  compensation  of  employees 374 

By-law  of  mutual  hail  company  excluding  from  benefits  those  who  did 

not  pay  P  by  certain  time  is  valid 881 

Failure  to  pay  P  note,  although  company  is  then  liable  to  insured  for 

loss,   held  cause  for  forfeiture  under  by-laws 381 

In  action  by  agent  on  P  note,  insured  could  not  set  off  loss  sustained 

under   hail    policy 882 

Insured  is  liable  for  additional  P  on  employer's  liability  policy  at  rate 
named  in  policy,  and  not  at  rate  given  by  agent  on  original  pay- 
ment       889 

In  action  to  recover  P  on  bond,  the  bond  Is  not  a  necessary  exhibit....   391 

Sufficiency  of  complaint  in  action  for  P  due  on  bond 391 

Return  of  P  is  condition  precedent  to  cancellation 113,  11« 

PRESrMPTION  OF  L.AW. 

Although  company's  agent  signed  application  for  policy  in  co-operative 
company,  containing  promise  to  pay  pro  rata  of  liabilities,  it  is 
presumed  that  insured  knew  nature  of  company  where  he  accepted 
policy  with   by-laws  attached   showing  that   fact 23 

Every  P  is  in  favor  of  validity  of  an  award 81 

Allegation    of    ownership    at    time    policy    issued    raises    implication    of 

ownership  at  time  of   loss , 69 

Lost  policy,  terms  presumed  to  be  same  as  usual  form  of  policy 70 

Where  reinsurer  wrote  insured  that  policy  would  be  continued  on  same 
terms,  it  will  not  t>e  presumed  that  it  did  not  have  authority  to 
insure  on  such   terms 138 

Where  certificate  was  found  among  member's  papers,   acceptance   will 

be    presumed    203 

Suicide,  P  is  against 209.   271,   301.   311 

Possession   of   mutual    benefit    certificate,    not   signed    as   required,    does 

not  raise  P  of  waiver  of  signature 215 

Disappearance  for  seven  years,  P  is  that  insured  is  dead 222 

Although  presumption  of  death  arises  after  seven  years'  disappear- 
ance,  the  time  of  death   is  for  Jury 246 

Members  are  presumed  to  know  by-laws 248,  266 

Compliance  with  provision  of  policy  for  appeal  to  board  of  directors  is 

presumed  where  action  not  brought  for  years  after  member's  death   258 

All  persons  are  presumed  to  be  sane 372 

Policy    is    presumed    to    conform    to    application    and    applicant    is    not 

obliged   to   read  policy 97 

Intention  to  waive  is  presumed  where  company  had  knowledge  of  facts 

upon  which  such   waiver  is  based 196 

Injuries  are  presumed  to  be  accidental 305,   311 

Registered   letter   is   presumed   to   have   been   received   in   due   course   of 

mails 317 

Death  of  reciprocal  beneficiaries  in  common  disaster,  there  is  no  pre- 
sumption  as   to   survivorship 321 

Under    rent    policy,    P    is   that    insured    took    possession    for   purpose    of 

rebuilding  as   soon   as   possible 351 

It    is    presumed    that    claims    against    insolvent    were    filed    within    the 

required    time    352 

Agency  contract  is  presumed   to   be  at  will   where   no  special   period   of 

duration    is   stated 375 

Person    in    possession    of    personal    property    is    presumed    to    be    owner 

thereof    115 

Possession  of  policy  raises  a  presumption  of  delivery 202 

FRINCIPAL  AND  AGENT. 

[See    Agency.] 

PRINCIPAL  AND  SURETY. 

[See  Fidelity  Insurance.] 

PROCEEDS. 

Member  of  mutual  benefit   company   has  no  property   rights  In   P,   but 

only  the  right  to  designate  beneficiary 210 

Annotation:      Disposition   of   P   in   mutual    benefit   society   upon    failure 

of    beneficiary    234 
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FBOCES8. 

[See   Service   of   Process.] 

PROHIBITED  BCSINISSS. 

[See  Occupation.] 

PROHIBITED  USE. 

[See  Use  and  Occupancy.] 

PROOFS  OF  DEATH. 

[See  Evidence;  Proofs  of  Loss.] 

Statements  In  P  are  admissible  In  evidence  If  policy  so  provides 151 

Complaint  not  showingr  that  policy  provision  for  P  has  been  compiled 

with   Is  not   good 1S9 

P  are  prima  facie  evidence  of  facts  stated  therein 20f 

P  are  admissible  to  show  admission  by  beneficiary  that  applicant  did 

have  la  grippe,  contrary  to  statements  In  application 221 

Statements    In    P    may    be    contradicted    In    trial,    unless    plaintiff    is 

estbpped     226 

Local  lodge  Is  not  agent  of  beneficiary  In  submitting  P 24S 

Refusal  to  accept  assessment  Is  waiver  of  right  to  demand  P 2SS 

Denial  of  liability  waives  defects  in  P 254 

PROOFS   OF  LOSS. 

[See  Condition  Precedent;   Evidence;    Policy;   Waiver.] 

Compliance  with  policy  provision  requiring  P  to  be  furnished  forth- 
with, is  condition  precedent  to  the  company's  liability..'. 2.     62 

Policy    provision    requiring   P   to    be    furnished    forthwith    means    with 

due    diligence    2 

Under  policy  provision  requiring  insured  to  furnish  sworn  statement  of 

loss,  he  was  not  required  to  furnish  P 2 

Evidence  considered  and  held  that  Insured  had  exercised  due  diligence 

In  sending  P ". 2 

Denial  of  liability  Is  waiver  of  P 6.   2»8,   301,  S92 

Failure  to  furnish  P  within  time  required  by  policy  bars  action 14,     87 

Denial   of   liability   after   time   for   furnishing   P   has   expired   is   not   a 

waiver    thereof    14 

Delay  in  objecting  to  defects  of  P  is  waiver  thereof 17 

P  is  waived  where,  after  written  notice  of  loss,   company  and  insured 

agree  upon  amount  of  loss 2$ 

Provision  of  policy  that  "no  denial  of  liability  or  other  act  on  the  part 
of  the  company  shall  be  deemed  to  waive  or  dispense  with  the  fur- 
nishing" of  P  may  be  waived 29 

Conduct  of  company,  that  has  Induced  delay  In  furnishing  P  until  after 

time  limited  In  policy,  is  a  waiver  thereof 29,     27 

Failure  of  company  to  object,  within  a  reasonable  time,  to  insufficiency 

of  P,  Is  a  waiver  thereof 3S,     34 

Defense  that  no  P  was  given  must  be  pleaded 84 

Delivery  of  P  to  adjuster  is  sufficient  delivery  to  company 40 

Provision  of  policy  relating  to  P  should  be  construed  liberally 48 

Agent  to  adjust  losses  hsis  authority  to  waive  P 48 

Conduct   of   agent,    leading   Insured    to    believe   that    P   is   unnecessary. 

estops  company  to  claim  forfeiture  for  failure  to  make  P 48,     91 

Defects   In   P   are   waived    where   company    raises   no   objection    to   the 

same    51.   55,   353,  292 

Failure  of  company  to  furnish  blanks  for  P,  after  a  request  to  do  so.  Is 

a   waiver   thereof 62 

Where  policy  does  not  specify  a  particular  place  for  P  to  be  made,  it 

is  sufllclent  to  leave  it  with  agent  possessing  power  to  adjust  losses     55 
Assured,   by  abandonment,  can  not  diminish  company's  right  to  state- 
ment as  to  loss,   forthwith 82 

Condition  precedent,  furnishing  P  Is 227,  314 

Conditional  acceptance  of  P  Is  not  a  waiver  of  breach  of  contract 260 

Statement  of  adjuster  that  P  would  not  be  necessary  waives  such  P...     91 
Statements   In   P  as   to  cause  of  death   are   prima   facie,   although   not 

conclusive,  evidence  of  the  cause  of  death 296 

Burden  Is  on  plaintiff  to  show  that  statements  in  P  are  untrue 296 

Statements  in  P,  executed  by  plaintiff's  agent,  are  to  be  taken  as  true 

until   mistake   Is  shown 296 

To  avoid  effect  of  statements  In  P,  plaintiff  must  show  that  the  state- 
ments were  erroneous  In  fact 296 
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Weight  to   be   given  testimony  of  wltneM,   who   testified    that   he   had 

sent  P.  and  that  plaintiff  bad  not  seen  tbem»  was  for  Jury 296 

A  statement  of  facts  held  to  satisfy  requirement  of  P.  where  company 

denied  liability   801 

Cancellation  of  policy  after  notice  of  disability  waives  P 801 

Requirement  of  P  within   30  days  after  end  of  period   for  which   the 

company  is  liable,  construed 308 

Satisfactory  P  construed 815 

Additional  affidavits  held  to  constitute  part  of  preliminary  P. 815 

Whether  or  not  P  showed   cause  of  death   to   have   been  within  policy 

was   for   jury 315 

Testimony  of  physicians,  although  tending  to  contradict  statements  in 

P,    held    admissible 815 

P  submitted   to   show   valid    claim   can   not    be   admitted   to   show   real 

cause   of   death 816 

What  testimony  is  necessary  to  establish  waiver  of  time  for  furnish- 
ing   P    318,  819 

Provisions  relating  to  notice  and  P  are  strictly  construed  against  com- 
pany        818 

Failure  to  make  objection  and  instruction  to  agent  to  obtain  additional 

P  is  waiver  of  time  for  giving  P -, 319 

Under  marine  policy,  P  Is  unnecessary  where  abandonment  is  only  issue  326 

PRO   RATA. 

[See  Measure  of  Recovery;   Policy.] 

Where  one  company  excepted  risks  on  buildings  specifically  Insured, 
another  company,  which  had  issued  a  policy  on  a  separate  building, 
would  not  be  entitled  to  pro  rate  Its  loss  with  the  insurance  carried 
under  such  an  exception 44 

PROXIMATE  CAUSB. 

[See  Accident   Insurance;   Earthquake;  Jury;  Marine  Insurance.] 

Earthquake  shock  which  rendered  useless  the  city's  water  supply  held 
not  to  have  been  the  Indirect  cause  of  loss  from  fire  occurring  the 
following   day    80 

Instruction  which  did  not  consider  whether  or  not  the  fire  (started  by 
earthquake),  extended  "at  once"  to  the  insured  property,  or  con- 
sider intervening  causes,  was  erroneous 80 

Company  must  show  some  casual  relation  between  injury  and  fact  that 
insured  was  in  place  where  he  was  prohibited  from  being  by  terms 
of  policy    286 

Disease,  and  not  lowered  vitality  caused  from  injury,  held  to  have  been 

cause   of   death 288 

P  of  death  where  there  was  a  double  injury 292 

Accident,   from   which   fatal    case   of   pneumonia   developed,    held   to   be 

P  of  death 302 

Abrasion  of  skin,  through  which  erysipelas  was  introduced,  held  to  have 

been  P  of  death 318 

Fire,   and   not   explosion   of  dynamite   to   retard   spread   of  fire,    held   to 

have  been  P  of  breaking  of  plate  glass 336 

PUBLIC  INTEREST. 

Business  of  insurance  is  affected  with  a  P 76 

PrBUC  POLICY. 

Commission  contract  for  20  years  is  not  against  P   137 

Stipulation   that   policy   will    not    be   binding   until    prepayment    of   first 

premium  is  not  against  P 147 

Where  a  State  has  established  a  P,  the  Federal  courts  will  follow  such 
P,  although  contrary  to  what  has  been  Independently  announced  as 

the  P  by  such  court 160 

Agreement  by  officers  of  mutual  benefit  company  to  use  their  Influence 
to  secure  resignation  of  certain  directors  and  removal  of  principal 

oflSce  was  against  P 220 

Annotation:     Designation  of  beneficiary,  in  policy  or  certificate,  of  one 

without  Insurable  Interest,  as  affected  by  considerations  of  P 234 

Contract  to  regulate  rates  Is  against  P  and  ultra  vires 76 

Annotation:     Insurance  on  bawdy  house  or  furniture  therein 86 

It  would  be  against  P  to  allow  policyholder  to  enforce  executory  con- 
tract made  in  violation  of  anti-rebate  law 199 

Employer's  liability  contract  to  Indemnify  employer  Is  not  against  P..   383 
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RAIUIOAD  BEUEF  ASSOCIATION. 

[See  Fraternal  Benefit  Orders;   Public  Policy;  Statutes.] 

"Physical  inability  to  work."  as  used  in  policy  issued  by  R.  construed . .  206 
Sufficiency  of  certincation  of  relief  scheme  under  Workmen's  Compen- 
sation   Act    J7« 

RAILROADS. 

[See  Common  Carrier;  Subroirattons;  Wrongr-Doer.) 

Where  Insured  had  released  R  company  from  any  loss  that  might 
occur,  the  Insurance  company  had  no  right  of  action  against  such 
R  company   17 

Insurance  company  is  subrogated  to  rights  of  Insured  against  R  com- 
pany, whose  locomotive  caused  Are,  where  it  has  paid  loss  to  in- 
sured           47 

"Entering  or  leaving  railway  conveyance"   construed 285.  286 

Leaving  train,  which  was  standing  still,  but  started  Just  aa  insured 
started  to  step  to  ground,  was  not  within  meaning  of  clause  ex- 
empting liability  for  injury  received  while  entering  or  leaving 
moving  train    286 

Statement  in  notice  and  proofs  of  loss  that  Insured  was  injured  while 
walking  on  R  track.  Is  not  inconsistent  with  finding  that  he  was 
Injured   while  crossing  such   track  at  public  crossing 2S9 

Where  Insured  Is  Injured   on  road-bed,   burden   Is  on  company   to  show 

that  he  was  not  on  crossing 290 

Clause  of  policy  exempting  company  from  liability  for  Injuries  received 
on  road-bed  Is  to  guard  against  Injuries  from  operation  of  trains 
and  not   from  defective  road-beds 290,  305 

Company  Is  not  liable  for  double  Indemnity,  under  policy  providing  for 
such,  while  getting  on  or  off  car.  where  Insured  Jumped  from  car 
to  avoid   collision 294 

Injuries  sustained  while  Jumping  on  train,  which  was  •prohibited  by 
law,  are  included  in  exception  of  injuries  sustained  in  violation 
of   law    294 

That  Insured  alighted  from  car  Is  sufHclent  .proof  that  she  was  "riding 

as   a   passenger" 317 

Entry  on  R  track  held  not  to  be  violation  of  law  where  company  had 

no  notice  posted   near  pathway 820 

Whether  or  not  Insured  could   see  sign  prohibiting  trespassing  was  for 

Jury   320 

RATE  ASSOCIATIONS. 

[See  Anti-Compact  Law:  Compacts;  Statutes.] 
Ala.  Code  1907.  Sec.  4594   (Code  1896.  Sec.  2619).  providing  for  payment 
of  penalty  of  25  per  cent,  of  loss  where  company  Is  member  of  R. 

Is  constitutional    65 

Contracts  to  regulate  rates  are  against  public  policy  and  are  ultra  vires     76 
Parties  to  contracts  regulating  rates  are  not  Immune  to  equitable  rem- 
edies         76 

Ala.  Code  1907.  Sec.  4594.  making  void  policy  provision  for  proof  of  loss 

If  company  Is  member  of  R,  Is  constitutional 94 

REBATE. 

[See    Statutes.] 

Definition   of   R 171 

Provision  for  special  Income  for  furnishing  reports  of  applicants  Is  not 

a  R  within  meaning  of  A\&.  Code  1907.  Sec.   4579 171 

Agency  contract,  made  at  time  policy  Issued,  held  not  to  constitute  an 

attempt  to  evade  anti-rebate  law 196 

Executed   agency  contract  by  which  rebates  are  given  does  not   render 

policy,   Issued   contemporaneously,   void 196 

Separate  agreement  to  reduce  second  premium  in  consideration  of  serv- 
ices Is  discrimination  within  meaning  of  Ky.  St.  1908.  Sec.  656 136 

Ky.  St.  1903,  Sec.   656.  Is  not  violated  by  agent  rebating  a  part  of  his 

commission    139 

Separate  agreement  made  with   policyholder  Is  not   R  within  meaning 

of  N.  C.   Rev.  St.    1905.  Sec.    4775 140 

Agency   contract,   executed   contemporaneously   with   policy,    held   to  be 

unjust  discrimination  under  N.  C.  Rev.  St.   1905,  Sec.  4776 198 

Policyholder  can   not   enforce  executory   contract   made   in   violation  of 

anti-rebate    law    301 

111.  Act  of  June  19,  1891.  prohibiting  R  construed 20O 
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RECEIPT. 

[See  Release.] 

Joint  R  of  mort^a^or  and  mort^a^ee  for  money  paid  to  raort^a^ee  la 

no  defense  to  action  for  mortgagor's  part 21 

Rev.  Civ.  Code,  8.  D.,  Sec.  1849,  declaring  that  acknowledgment  of  R 
of  premium  in  policy  is  conclusive  evidence  of  payment,  estops 
company  to  say  that  premium  was  not  actually  paid 36 

Possession  of  premium  R  Is  prima  facie  proof  of  payment  and  places 

burden  of  proof  on  company 175 

RECEIVER. 

[See  Insolvent  Company.] 

Policy  provision  that  change  of  interest,  title  or  possession,  "whether 
by  legal  process  or  Judgment  or  otherwise."  is  breached  where  R 
takes  possession  of  property 18 

Rights  and  liabilities  of  members  and  creditors  are  determined  at  time 

R  is  appointed 22 

Annotation:     Effect  of  appointment  of  R  for  Insured  on  Are  Insurance..     96 

Members  of  Insolvent  assessment  company  are  not  liable  to  assessments 

after  dissolution    352 

It  was  proper  to  order  return  of  assessments  to  members  of  Insolvent 
assessment  company  where  such  assessments  had  been  illegally 
made   352 

Policyholders  of  assessment  company  are  entitled  to  return  of  unearned 

assessments  upon   dissolution 352 

It  is  presumed  that  claims  against  an  insolvent  were  filed  within  re- 
quired ^me    352 

When   court  of  equity  will   grant  an  accounting  or  appoint   a  R   for  a 

mutual  company  361 

Claim  of  stockholders  of  mutual  company  of  ownership  of  surplus  does 
not  authorize  a  suit  in  equity  for  a  R.  based  upon  mismanage- 
ment, etc 361 

Appointment  of  R  of  mutual  company  at  suit  of  stockholder  will  not  be 

made  in  absence  of  existence  of  a  trust   relation 361 

Transfer  of  assets  for  inadequate  consideration   will   be  restrained   and 

R  appointed  pendente  lite  to  preserve  such  assets 365 

Appointment  of  R  does  not  suspend  running  of  limitation  of  action 370 

REFORMATION. 

[See    Contract;    Jurisdiction:    Equity.] 

Right  of  action  to  have  policy  reformed  accrues  at  time  of  delivery, 
and  must  be  brought  within  period  of  limitation  commencing  at 
that   time 153 

Company  is  not  entitled  to  R  for  mutual  mistake,  where  agent's  atten- 
tion had  been  called  to  mistake  before  the  policy  was  issued 85 

Where  policy  does  not  conform  to  application  It  may  be  reformed 97 

REGISTERED  LETTER. 

[See    Mailing.] 

REINCORPORATION. 

[See    Statutes.] 

REINSTATEMENT. 

[See  Constitution  and  By-Laws:  Expulsion:  Fraternal  Benefit  Ordecs.] 

Answer  to  complaint  asking  R  of  policy  held  sufficient 132 

Partial    payment    of    arrears    does    not    reinstate    policy,    where    policy 

requires  payment  of  all  arrears 161 

Good  health  for  five  weeks  after  R  is  condition  precedent  to  right  to 

recover  under  the  policy 161 

Verbal  application  for  R  is  sufficient  where  company  for  some  time  dis- 
regarded by-law  requiring  written  application 206 

Whether  company  had  abrogated  by-law  requiring  written  application 

for  R  was  for  jury 206 

R  was  not  vitiated  because  current  premium  had  not  been  paid,  where 

one  month  was  allowed  for  payment  of  premiums 206 

"Shall   not  be  entitled   to   benefits   until   six   months   after  payment    of 

arrearages"    construed    223 

Tender  of  assessments  by  beneficiary  within  period  stipulated  in  policy 

does  not  accomplish  R,  where  member  had  died  before  such  tender  224 
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Acceptance  of  asseuments  after  death  does  not  effect  R  unleaa  society 

had  knowledge  of  such  death 245.  249 

Application  for  R  Is  unnecessary  where  suspension  was  wrongrful 252 

Failure  to  apply  for  R,  where  suspension  was  wrongful,  did  not  consti- 
tute an  abandonment  of  policy 254 

Date  of  R,  evidence  considered 25f 

Where  by-laws  make  no  provision  for  R.  member  may  go  to  court  to 

compel   same    258 

Company   may  decline  to  reinstate   insured   where   health  certificate   is 

not    satisfactory    2<7 

Application  for  R.  where  made  under  mistake  of  facts,  is  not  waiver  of 

right   to  object   to   fol-felture 19f 

REINSIRANCE. 

[See  Contract.] 

Town  or  county  co-operative  company  may  reinsure  risks  of  another 
such  company,  and  the  subject-matter  of  R  becomes  "Insured  prop- 
erty" within  N.  Y.  Laws  1898.  p.  1506.  C.  654   (Ins.  Laws.  Sec.  178)..      22 

Where  town  or  county  co-operative  company  insures  risks  of  another 
company,  such  other  company  becomes  a  member  of  the  indemnify- 
ing company  and  is  liable  for  assessments  as  provided  by  N.  T.  Laws 
1897.  p.  12.  C.  19  (Ins.  Laws.  Sec.  268) 22 

Mailing  policies  to  one  company,  which  had  procured  some  of  the  pol- 
icies In  other  companies,  did  not  constitute  a  cancellation  of  all  of 
the  policies,  where  there  was  evidence  tending  to  show  that  the  one 
company  had  no  authority  to  make  cancellation  for  the  other  com- 
panies          25 

Reinsurer  assumes  risk  subject  to  terms  of  original   contract,   and   can 

not  defend  on  grounds  not  existing  In  favor  of  the  original  company  118 

Vendee  company  Is  entitled  to  statutory  deposits  made  by  vendee  com- 
pany  upon   its  organization 185 

Paper  sent   to   insured   by   reinsurer  to   be  attached   to  policy,   when  so 

attached  becomes  a  part  of  contract 138 

Where  reinsurer  wrote  insured,  saying  that  policy  would  be  continued 
on  the  same  terms,  it  will  not  be  presumed  that  it  did  not  have 
authority  to  Insure  on  terms  Indicated 138 

Copy  of  notice  of  transfer  to  reinsurer  need  not  be  filed  as  an  exhibit 

to  complaint  on  policy 139 

After  receiving  assessments  from  member  of  reinsured  society,  the  rein- 
surer Is  estopped  to  deny  validity  of  contract  of  R 267 

Copy  of  R  agreement  Is  admissible,   where  reinsurer  refuses  to  produce 

original     288 

Reinsurer  is  liable  to  same  extent  as  company  issuing  certificate  would 

have  been    268 

Fund  collected  for  the  payment  of  a  benefit,  when  given  over  to  rein- 
surer, will  be  treated  as  a  trust  fund  for  the  payment  of  such 
claim     288 

R  of  risks  is  breach  of  contract 193 

Complaint  alleging  breach  of  contract  because  of  R  of  risks  held  to  be 

sufllclent     198 

Complaint  alleging  breach  of  contract  because  of  R  of  risks  need  not 
allege  a  failure  of  the  company  to  exact  ample  security  from  rein- 
suring  company    198 

Original    application    becomes    part    of    contract    with    reinsurer,    where 

policy  Issued  by  reinsurer  states  that  It  Is  based  on  such  application  198 

Acquiescence  of  beneficiary  in  merger  contract  estops   him   to  question 

validity   thereof 198 

Settlement  by  Insolvent  company  with  creditors  on  30  per  cent,  basis 
should  not  be  considered  as  a  compromise  in  so  far  as  it  affected 
the  liability  of  a  reinsurer 867 

"Reinsurance"   defined    357 

By-law   enacted    by   reinsurer   after   contract   of    R.    where   policyholder 

had  notice.    Is   binding 363 

Agency  contracts  are  not  broken  because  of  R  where  there  is  no  speci- 
fied time  for  which  such  contracts  are  to  continue 876 

Agency  contract   providing  for  payment  of  renewal   commissions  is  not 

breached    by    R 875 

REJECTION. 

[See   Policy;   Warranty.] 

There  was  no  breach  of  warranty  where  Insured  stated  that  risk  on  his 
property  had  not  been  previously .  rejected,  where  such  risk  had 
been  refused  because  outside  of  agent's  territory 40 


Digitized  by 


Google 


19W.]  INDEX  TO  Digest,  Vol.  xxil.  497 

It   could  not  be  said   that   company  would   have   rejected   risk   had   It 

known  that  insured  had  been  treated  in  dispensary 169 

Company  having  knowledge  of  previous  R  Is  estopped  to  claim  breach 

of  warranty    172 

Application  of  insured  to  another  company  is  admissible  in  evidence  to 

contradict  her  statement  as  to  previous  R 171 

BEUBASE. 

[See  Cancellation;  Receipt:  Rescission.] 

Insurance  company  has  no  right  of  action  against  railroad  where  in- 
sured had  previously  released  railroad  company  from  any  loss  that 
might  occur 17 

Joint  receipt  of  mortgagor  and  mortgagee  for  money  paid  to  mortgagee 
did  not  R  company  from  liability  to  mortgagor  for  what  was  due 
him    21 

R,  procured  by  fraud  of  agent,  would  be  treated  only  as  a  partial  pay- 
ment       188 

To  rescind   R   it  is   not   necessary   for  insured   to   tender   back  amount 

paid  to  him 29» 

That  company  made  hard  bargain  in  obtaining  R  Is  no  ground  for  set- 
ting it  aside  in  absence  of  fraud 299 

R  obtained  by  fraud  Is  not  binding 299 

R    held    not    free    company    from    subsequent    liability    from    the    same 

sickness     SOO.  822 

There  is  no  consideration  for  R  from  future  liability,  where  at  time  of 

such  R  company  paid  only  what  was  then  due 801 

Insured  must  show  mutual  mistake  of  fact  in  order  to  rescind  R. 808 

R  made  under  mutual  mistake  of  fact  will  be  rescinded 809 

To  impeach  R  on  ground  of  fraud,  the  proof  must  be  convincing  beyond 

reasonable    doubt    866 

Surrender  of  certificate  usually  operates  as  a  full  R 281 

BENKWAIi. 

[See  Agent;  Commissions;  Contract;  Policy.] 

Complaint  on  contract  to  renew  policy  held  sufficient 18 

Contract  of  agent  to  renew  policy  for  same  period  from  expiration  of 
original  policy  and  for  same  amount  and  premium  Is  not  void 
because  of  uncertainty 18 

Where  it  had  been  custom  of  agent  to  renew  policy  and  give  insured 
credit  for  his  premium,  it  was  his  duty  to  renew  such  policy  on  Its 
expiration,  unless  he  had  previously  notlfled  insured  that  further 
credit  would  not  be  given 18 

R,  issued  to  corporation  in  its  original  name  and  accepted  by  such  cor- 
poration, created  binding  contract  on  both  parties 86 

There  must  be  some  act  of  acceptance  on  part  of  insured,  where  com- 
pany proposes  to  renew  contract,  to  complete  the  contract  of  R — .     60 

Indorsement  on  R  policy  that  It  could  be  exchanged  for  another  policy 
bearing  original  date  and  age  meant  date  and  age  of  first  policy 
taken   out    162 

Contract  of  R  held  Insufficient 75 

R  by  agent  after  accident  is  not  binding  on  company 812 

Statement  of  condition  of  accounts  is  not  warranty,  where  it  is  not  part 
of  bond,  nor  referred  to  in  it.  nor  required  by  Its  terms  as  condi- 
tion   of    R 840 

Termination  of  agency  contract,  R  commissions  held  to  have  terminated 

with    contract    854 

Where  new  applications  were  required  and  made  for  R,  they,  and  not 

original  application,  were  basis  of  contract 858 

Agreement  of  company,  as  part  consideration  of  second  contract,  that 
agents  should  have  R  commissions  under  original  contract,  waives 
forfeiture  of  such  commissions  upon  termination  of  original  contract  369 

R  of  fidelity  bond  held  to  be  separate  contracts 887 

Original  bond,  together  with  continuation  certificates,  held  to  constitute 

one  contract  for  entire  period 401,  402 

BBMT  INSURANCE. 

Company  held  not  liable  for  rents  caused  by  delay  in  rebuilding,  which 

in  turn  was  caused  by  reason  of  ordinances  relocating  streets 851 

Delay  in  rebuilding  caused  by  fall  of  debris  is  within  exception  of  loss 

caused  by  "interruption  of  business" 851 

Presumption  is  that  insured  took  possession  for  purpose  of  rebuilding 

as  soon  as  possible 851 

1900-32 
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Annotation:     Construction  of  policy  or  contract  Insuring  against  lom  of 

rents   356 

Measure  of  recovery  under  R  policy 882 

RKPAIBS. 

[See   Policy:    Rebuild.] 

Election  of  company   to  repair  is  a  new  contract,   and   not  subject  to 

limitation  of  action  in  policy 4 

Annotation:     Effect  of  company's  election  to  rebuild,  repair,  or  replace 

the  insured  property  after  loss 1 10 

Provision  limiting  time  of  action  does  not  apply  to  action  for  damages 

on  account  of  defective  R  made  by  companyt 109 

BEPRESENTATIONS. 

CSee  Application;  Materiality;  Policy;  Statutes:  Warranty.] 

Answer  in  application  as  to  dimensions  of  property  is  a  R 15 

To  be  available  as  a  defense,  false  R  must  be  pleaded 62 

|l  and  warranties  distinguished 360,  291 

Statements  as  to  previous  illness  are  warranties  of  opinion  only 2fl 

R  are  warranties  where  they  are  made  part  of  contract  or  policy 292 

Statements  In  application,  which  is  not  part  of  policy,  are  R,  which,  if 

false  and  material,  avoid  policy 292 

Materiality  of  R,  when  question  of  law 292 

REPlT>IATION. 

'Evidence  considered  and  held  that  company  was  entitled  to  a  trial  on 

the  merits 124 

IVhere  policy  is  payable  In  bonds,  a  denial  of  liability  Is  a  R  of  con- 
tract, and  insured  is  entitled  to  recover  damages  to  amount  of 
bonds    177 

Default  in  payment  of  an  installment  of  annuities  is  not  a  R  of  con- 
tract, and  does  not  entitle  Insured  to  sue  for  all  future  installments  216 

Action  for  all  future  annuities  only  lies  where  there  has  been  such  a  R 

as  amounts  to  abandonment  of  contract 216 

RES  AI>JUDICATA. 

Statement  In  opinion  on  former  appeal  that  question  of  materiality  of 
misrepresentation  should  have  gone  to  Jury,  is  not  law  of  case 
requiring  Jury  to  pass  on  materiality  of  testimony 164 

Judgment  granting  dissolution  of  assessment  company  can  not  be  ob- 
jected to  after  time  of  appeal  from  such  Judgment  has  expired 352 

Previous  Judgment  as  to  validity  of  tax  sale  was  conclusive  as  to  title 

of  Insured   115 

RESCISSION. 

[See  Contract;  Condition  Precedent:   Fraud;   Premlutfi.] 

Where  company  did  not  learn  of  breach  of  contract  until  after  loss, 
its  failure  to  return  premium  until  suit  was  brought  wsm  not  a 
waiver   of   forfeiture 1 

Insured  could  not  rescind  contract  without  returning  the  policy 42 

Where  policy  is  void  ab  initio  for  fraud,  premium  can  not  be  recovered. 

and  answer  need   not  allege  return   thereof 15 

To    cancel    policy,    return    of    premium    need    not    be    made    by    broker 

who    received    It 60 

To   set   aside   a   compromise,    the   beneficiary    must    allege    a   return   of 

the  amount  received 125 

Action  to  recover  back  premiums  paid  Is  of  nature  of  an  action  to  re- 
scind   contract ISl 

Company    may    rescind    without    returning    entire    premium    where    it 

has    sustained    probable    damages 132 

Company,    electing    to    rescind    for    fraud,    must    seasonably    return    or 

ofTer    to    return    premiums 168 

Death   of   Insured   does   not   excuse   return   or  offer   to   return   premium. 

where   company  elects   to   rescind   for  fraud 168 

After  policy  became  effective.  Interest  of  beneficiary  could  only  be 
divested  by  her  own  act,  and  In  such  case.  If  company  elects  to  re- 
scind. It  should  return  premium  to  beneficiary  and  not  to  personal 
representative    168 

Contract   for   benefit   of  third   party   can    not   be   rescinded    by   original 

parties    168 
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Company  la  not  precluded  from  making  defense  because  it  did  not  pro- 
cure appointment  of  administrator  and  then  tender  back  premiums 
to   him    169 

To    take    advantage    of    breach    of    contract,    member    must    make    a 

prompt    election    to    do    so 204 

Failure   to    return   assessments   is   not   a   waiver  of   breach   of  contract 

where  there  was  no  demand   for  such  return 259 

Where  policy  never  attached,  company  was  not  obliged  to  return  pre- 
mium until  after  notice  of  fact  that  It  was  not   In  force 87 

Beneficiary  may  rescind  indemnity  bond  given  to  save  society  harmless 
In  case  Insured  be  found  alive,  on  ground  of  mutual  mistake  of 
fact    278« 

To    rescind    release    it   was   not    necessary    for   insured    to    tender    back 

amount    paid    to    him 299 

Insured  must  show  mutual  mistake  of  fact  In  or^er  to  rescind  a  release  SOS 

Release  made  under  mutual  mistake  of  fact  will   be  rescinded 309 

Fraud  of  agent  aa  to  material  matters  Is  cause  for  R 864 

Insured  can   not   claim   R   for   fraud  of   agent   where   he   did   not   keep 

his    part    of    contract S64 

Return  of  premium  Is  condition  precedent   to  cancellation 113,  116 

RESEBTE  FUND. 

[See    Accounting;    Beneficiary;    Deposits;    Distribution;    Insolvency.] 

Reinsurance  R  is  not  such  a  liability  as  to  be  exempt  from  taxation..     94 
State  only  can  question  Investments  made  by  company 371 

RETAUATORT  LAW. 

[See  Statutes;  Taxes  and  JTaxation.] 

Ky.  St.  1909,  Sec.  637  (Russell's  St.,  Sec.  4284),  providing  for  a  re- 
taliatory  tax   is   unconstitutional 368 

RIDER. 

[See  Contract;   Policy.] 

Blank  form  with  estimates  of  values,  delivered  by  agent  with  policy 
and  over  his  signature,  held  to  be  only  a  statement  of  expectation 
and   not   enforceable    128 

Provisions  of  R  as  to  right  of  abandonment  held  to  control  previsions 

of  policy    826 

RIOT. 

[See  Policy;  Risk.] 

Under  policy  insuring  against   "all   direct   loss  or  damage   by  Are.   ex- 
cept    •     •     •     loss     caused     directly     or    indirectly     by     •     •     • 
riot."  company  was  not  liable  for  loss  by  fire  as  result  of  riot.. SO,     99 

Riot  defined 31 

Annotation:     Liability   of  company   for  property   destroyed   by   mob   or 

during  riot 110 

RISK. 

[See   Contract;    Jury;    Policy.] 

Under  policy  Insuring  against  loss  by  fire,  insured  could  not  recover 
for  damage  done  by  lightning,  although  the  company  had  been 
accustomed  to  pay  where  damage  resulted  from  fire  caused  by 
lightning     10 

Contract  insuring  drugs  and  liquors  is  for  protection  from  loss  by 
fire  and  not  against  loss  sustained  In  violation  of  law,  and  Is 
legal  if  insured's  Intention  w&b  to  conduct  a  lawful  business 10 

"Dwelling   and    addition"    held    to    cover    building   used    In    connection 

with  main  building  but  not  attached  thereto 11 

Policy    Insuring    "dwelling   and    contents"    and    "contents   of   dwelling" 

does  not  cover  contents  of  addition 11 

Policy  Insuring  cotton  on  or  In  depots,  platforms,  or  grounds  ad- 
jacent thereto,  and  in  transit,  while  In  custody  of  railroad  com- 
pany, but  excepting  cotton  In  open  cars,  covers  goods  on  stationary 
flat  car,  from  which  cotton  will  be  subsequently  transported  to 
another   car   for   shipment 25 

Under  policy  insuring  against  "all  direct  loss  or  damage  by  fire,  ex- 
cept •  •  •  loss  caused  directly  or  indirectly  by  •  •  •  riot," 
company  was  not  liable  for  loss  by  fire  as  result  of  riot 30 
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Owner  of  bulldlnir  can  recover  for  dama^  to  party-wall  located  one- 
half  on  his  land  and  one-half  on  the  adjoining  owner's  land, 
thouffh  he  only  owns  fee  to  center  of  wall,  because  the  thln^  in- 
sured was  not  the  wall  or  any  part  thereof,  but  the  house  as  a 
house    . . .-. 33 

A  contract  of  Insurance  Is  a  contract  of  Indemnity,  and  claimants  must 
show  an  insurable  Interest  in  order  to  recover;  strictly  speaking, 
it  is  the  interest  of  the  person  and  not  property  Itself  that  is  in- 
sured          41 

"Contained  In."  as  used  in  policy,  Is  not  limited  to  articles  in  build- 
ing when  contract  was  made,  but  during  the  life  of  the  contract..     S9 

"'Contained  in,"   bam,  does  not  include  horse  kept   in  pasture  for  two 

months  previous  to  time  he  was  struck  by  lightning CO 

Goods  held  by  insured  as  jMtilee  for  hire  are  included  in  policy  cov- 
ering  goods   held    in   trust <1 

Wheat    In   stacks    Includes   wheat   stacked   under   a   shed 66 

Change  of  location  of  property  is  cause  for  forfeiture 66.     67 

Whether   company    consented    that    contents   of    new    barn   were    to    be 

included  in  term    "contents  of  barn  buildings"   was  for  Jury 67 

Extension   of   main    floor,    by   means   of   excavation   Into   higher   ground 

adjoining  is  an  addition 68 

"All   while   contained    In     *     *     quartz   mill    building"    did    not   Include 

power  house  1,260  feet  away 72 

"Lumber  manufactured  or  In  course  of  manufacture"  covers  lumber  in 

process  of  manufacture  for  cradles  and  washing  machines 73 

Annotation:     Insurance  of  life  of  officer  of  corporation  for  the  benefit 

of    the    corporation 151 

Where  death  from  execution  is  not  incorporated  among  other  ex- 
ceptions, it  is  presumed  to.  be  one  of  R  insured  against 160 

Charter  authorizing  company  to  "make  all  and  every  insurance  ap- 
pertaining to  or  connected  with  life  risks"  includes  death  from 
execution    160 

Builder's  R.  prohibiting  occupancy  for  more  than  thirty  days  without 

permission,    construed     227 

Boiler  house  27  feet  from  main  building,   but  connected  by  steam  and 

sawdust   pipes,   is   an   addition 78 

Policy    insuring    lumber    stacked    In    mill    yard    covers    lumber    stacked 

under  open  sheds  in  such   yard 78 

Annotation:      Insurance  on   bawdy  house  or  furniture   therein 8S 

A  vessel  is  a  chattel 93 

Annotation:     Liability  of  company  for  value  of  party  wall 110 

Annotation:      Liability    of    company    for    property    destroyed    by    mob 

or    during    riot 110 

There   can   be    no   recovery    for   loss   of   one   eye   under   policy   insuring 

against   total   disability  and   loss  of  both   eyes 296 

Company  held  liable  for  loss  of  cattle  under  policy  insuring  against 
loss  from  mortality,  where  such  mortality  was  due  to  deficiency  of 
kinds   of    food    supplied 331 

Fixtures  of  restaurant  are  not   tools 33€ 

SALE. 

[See   Forfeiture;   Mortgage;    Policy;    Title.] 

Under  a  contract  of  8.  providing  that  vendor  should  retain  possession 
of  property 'and  be  liable  for  any  loss  thereto,  such  vendor  retained 
an   insurable   interest t 

Copy   of    list    of   delinquents   and    notice   of   sale    of   land    for   taxes   is 

insufficient  evidence  of  fact  that  land  was  sold   for  taxes 39 

Conveyance,  where  deed  unrecorded,  though  fraudulent  and  void  as  to 
creditor,  would  not  be  void  as  against  grantee,  claiming  as  the 
insured    " 30 

Under  a  statute  stipulating  that  a  conveyance  between  husband  and 
wife  would  be  void  as  to  third  parties  unless  recorded,  the  third 
parties  are  only  those  who  are  in  position  to  be  prejudiced  by 
such  secret  conveyance,  and  the  insurance  company  could  not  have 
been   so   prejudiced    30 

Although  policy  is  payable  to  mortgagee,  a  S  under  foreclosure  to  him 
did  not  change  the  legal  effect  or  character  of  8.  and  there  had 
been  such  a  8  within  meaning  of  policy  as  avoided  recovery 37 

There  was  sufficient  delivery  of  deed  to  constitute  change  in  title, 
where  both  parties  left  deed  with  attorney  to  be  recorded  upon 
obtaining  a  map  of  the  place 38.     39 

Contract  of  S,  even  though  vendor  had  right  of  re-entry  upon  default 

In  payments,  is  such  a  change  in  ownership  as  avoids  policy 6t 
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Contract  of  S.   with   right   of  vendor  to  re-enter  and   take   possession 

upon  default  In  pasrments.  Is  not  an  option 63 

Vendor    has    no    insurable    interest    after   vendee    takes    possession    and 

can  not  recover  on  policy  Issued  to  him  before  the  8 72 

Vendee  can  not  recover  on   policy   issued   to  vendor   where   consent   of 

company  to  transfer  was  not  obtained 72 

Administrator's   8,    after  confirmation   but    before   deed    has   passed,    is 

change  of  title 98 

Transfer  of  loans  for  purpose  of  annual  report,  held  not  to  constitute 

8   thereof,    although   colorably   so 865 

SALVAGE.  * 

[See  Marine  Insurance.] 

Provision  of  policy  requiring  separation  of  damaged  and  undamaged 
goods  is  directory,  and  non-compliance  Is  not  cause  for  forfeiture  but 
for    reduction    of    recovery 102 

SATISFACTION. 

[See   Compromise;    Payment.] 

Fact   that   insured   obtained   8   from   other   insurance    companies   is   an 

affirmative   defense    48 

Provision  of  policy  that  receipt  signed  by  representative,  etc.,  will  be 
conclusive  that  face  of  policy  has  been  paid,  does  not  render  re- 
ceipt given  by  executor  of  insured  a  defense  as  against  the  bene- 
ficiary        120 

Compromise,    made   where   there   was   doubt   as   to    company's    liability 

can  not  be  said  to  be  fraudulent 126 

Under  policy  payable  to  executor,  etc..  unless  payment  was  made  under 
another  clause  to  others  named,  a  payment  to  such  others  subse- 
quent to  time  administrator  brought  suit  would  not  operate  to  bar 
the  suit    163 

Compromise  settlement  with  Infant  beneficiary  could  be  avoided  during 

minority     180 

Compromise   of   bona   fide  dispute   for   an   agreed   sum   is   not   without 

consideration    219 

Payment   of  part  of   proceeds  did   not   constitute   S   where   amount   of 

claim   was   not    in    dispute 196 

Payment  of  part  of  defalcation,  believing  it  to  have  been  all  of  de- 
falcation, is  not  accord  and  8  so  as  to  release  fidelity  company..   358 

SEAWORTHINBSS. 

[See   Marine   Insurance.] 

Knowledge  of  unseaworthiness,  and  charge  of  higher  premium  because 

of  such  fact,  estops  company  to  claim  forfeiture 224 

Failure  to  furnish  proper  food  did  not  render  vessel  unsea worthy 332 


SKRIOIS  ILLNESS. 

[See  Illness.] 

SERVICE  OF  PROCESS. 

[See    Foreign    Company;    Insurance    Commissioner.] 

Mo.  Rev.  St.  1899,  Sec.  8092  (Ann.  St.  Mo.  1906,  p.  3843),  providing  for 
S  on  mutual  company  by  8  on  certain  officers  as  "principle 
office"    is   not    satisfied    by   return    reciting   that    it   was    served   on 

such  officer  at  "usual  business  office" * 40.  49,     59 

Failure  to  demur  to  defects  in  8  is  waiver  of  such  defects 49 

Appearing,  and  making  answer  waives  defects  in  S 69 

Misnomer  of  "Newark"  as  "New  Ark"  In  8  Is  immaterial 68 

That  the  name  "New  Jersey"  was  omitted  was  harmless  irregularity...     69 
Order  for  Issuance  of  an   "alias  summons"    is  an  abandonment  of  the 

original    writ 173 

Suit,   to  declare  merger  with   foreign   company   illegal,   is  an  action  in 

rem.   and   8  by  publication  is   good 245 

8  on  managing  agent,  who  had  resigned  but  who  still  retained  com- 
pany's books,   held  valid 77 

When  8  may  be  made  on  insurance  commissioner  under  Rev.   St.    Mo. 

1899.    Sec.    7991 298 

Sufficiency    of    motion    to    quash    8    after    removal    of    case    to    federal 

courts    298 
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S  on  medical  examiner,  who  came  into  State  to  adjust  losa.  was  good 

under  2  Mo.  Rev.  St.  1899,  Sec.  7992 806 

Burden  Is  on  company  to  show   that  person   upon   whom   process  was 

served    was    not    Its   agent 317 

Testimony  of  secretary  that  association  had  no  agents  In  State  is  in- 
sufficient to  rebut  presumption  of  sherifTs  return S17 

General  appearance  waives  insufficiency  of  S 218.  S22 

Service  on  acting  cashier  of  domestic  company,  which  had  transferred 
Its  business  to  a  foreign  company,  held  sufficient  under  N.  T.  Civ. 
Code  of  Proc.   Sec.   481 366 

Service  on  agent  of  foreign  company  who  was  in  charge  of  its  property 
and  collected  its  rent  was  service  on  "managing  agent"  within 
meaning  of  N.  Y.  Civ.  Code  of  Proc,  Sec.  ifit 866 

Under  Hurd's  St.   III.  1906,   c.   110,  Sec.   3,  S  on   "venerable  consul"  and 

"secretary   of   branch   order"    held   sufficient 281 

III.   Act  June  21.   1895.   providing  that  process  may  be  directed  to  any 

county  in  State   for  service,   construed 282 

Service  on  secretary  of  subordinate  lodge  held  sufficient  under  III.   Act 

June    21.    1895 283 

III.  Proc.  Act.  Sec.  18.  providing  that  accident  companies  must  ap- 
point an  agent  for  8.  does  not  operate  to  extend  law  of  venues 
as  fixed  by  other  statutes  of  State 321 

HBT   OF  BOOKS. 

[See    Iron-Safe    Clause;    Policy.] 

SET-OFF. 

[See    Counter-claim.] 

Company   need    not   file   claim   against   administrator   to   be   entitled    to 

8  for  unpaid  premiums,  where  policy  provides  therefor 149 

In  action  by  agent  on  premium  note,  insured  could  not  S  loss  sustained 

under   hail   policy 382 

SBTTLEBfENT. 

[See    Payment;    Satisfaction.] 

SICK  BENEFITS. 

[See   Constitution   and   By-Laws;    Fraternal    Benefit    Orders.] 

8TATt'TE8. 

[See   Constitutional    Law.] 

Abilmiim: 

Code    Ala.    1896,    sec.    2607,    providing    that    policy    payable    to    estate. 

wife  or  children  shall  be  exempt  from  claims  of  creditors,  construed  136 

Ala.   Acts  1896-7.  p.   1893.  exempting  proceeds  of  policy  from  creditors, 

construed  to  include  debts  made  by  estate  after  death 155 

Ala.    Code    1907,   sec    4594,    making   void    policy    provision   for   proof   of 

loss  if  company  is  member  of  rate  association  is  valid 94 

Ala.  Code  1907,  sec.  4594  (Code  1896.  sec.  2619)  providing  for  payment 
of  penalty  of  25  per  cent  of  loss  where  company  is  member  of 
rate  association,  is  constitutional 65 

Ala.    Code    1907.    sec.    4694    (Code    1896,    sec.    2619),    providing    penally 

where  company   Is  member  of  rate  association,    construed 65 

Ala.  Code  1907,  sec.  4579,  prohibiting  rebates,  is  not  breached  by  provi- 
sion for  special  income  In  consideration  of  policyholder  making 
reports    of    applicants 171 

Under  Code  Ala,  1896.  sec.  2607.  exempting  insurance  from  creditors,  a 
trustee  could  not  seize  surrender  value  under  provisions  of  Bankr. 
Act,   U.   S.   Comp.   St.   1901.   p.    3451 172 

Arkansas: 

Ark.  Acts  1905,  p.  308,  provides  for  penalty  for  failure  to  pay  loss 
within  time  stated  In  policy:  such  penalty  should  not  be  assessed 
where  payment  was  prevented  because  of  garnishment  proceed- 
ings  by   creditors   of   Insured 24 

Ark.  St.  (Sand.  &  H.  Dig.),  sec.  4155,  excluding  mutual  companies 
from  operation  of  general  Insurance  laws,  but  requiring  them  to 
give  bond  for  prompt  payment  of  assessments  to  beneficiaries, 
construed     42 

Bond  filed   in  pursuance  to  Acts   Ark.    1905,   p.    492,   sec.   4,   held  not  to 

cover  policies  Issued  after  bond   was  executed 88 
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Action  against  mutual  company  and  its  sureties  may  be  Joined  under 

Acts  Ark.   1906,  p.  798 88 

CaUfornI*: 

Cal.  Civ.  Code,  sec.  2628  exempting  insurance  companies  from  liability 
where  loss  is  caused  by  perils  "specially  excepted"  in  the  policy, 
does  not  create  an  exemption  greater  than  that  stipulated  by  the 
parties    7 

Under  Civ.    Code   Cal.,    sees.    2527,    2551,    2658,    a  contract   of   insurance 

Is  contract  of  indemnity 882 

Georfria: 

Under  Ga.  Civ.  Code,  sees.  2022.  2089,  providing  that  Insurance  con- 
tracts must  be  in  writing,  a  parol  agreement  of  the  agent  would 
be  without  effect 77 

DUboIs: 

Under  Hurd's  Rev.  St.  111.  1906.  c.  73,  sec.  258.  and  Act.  1898.  p.  130, 
BM  amended,  stating  who  may  be  benficlaries  in  benefit  certiflcate, 

construed     215 

111.  Acts  of  June  22,  1893.  entitled  an  act  to  incorporate  life  and  acci- 
dent companies  on  assessment  plan,  does  not  repeai  Act  of  June  19, 

1891,    preventing    unjust    discriminations 200 

111.    Act  of  June   19,    1891.   prohibiting  unjust   discrimination,    construed  200 
Under  Hurd's  St.  111.   1906,  c.  110.  sec.   3,  service  of  process  on  "vener- 
able consul"   and   "secretary  of  branch   order"    held   sufficient 281 

111.  Act  June  21,  1895,  relating  to  service  of  process,  construed 282 

III.  Froc.  Act,  sec  18,  providing  that  accident  companies  must  appoint 
agent  for  service  of  process,  does  not  operate  to  extend  law  of 
venues  as  fixed  by  other  statutes  of  the  State 821 


Contract  to  furnish  burial  Is  contract  of  life  insurance  within  meaning 
of  Burns'  Rev.  St.  Ind.  1908,  sec.  4713.  requiring  that  beneficiary 
have  insurable  interest 389 

Issuance  of  certificate,  without  medical  examination,  is  in  violation  of 

Burns'    Rev.    St.   Ind.    1908,   sec.    4713 339 

Ind.  Laws  1867,  p.  160,  c.  71.  authorizing  reinsurance  of  life  risks,  is 
consistent  with  Ind.  Laws  1897.  p.  381,  c.  195,  recognizing  and 
limiting    such    right 118 

Under  Burns'  Ann.  St.  Ind.  1908.  sec.  4803,  prohibiting  foreign  com- 
pany from  limiting  period  of  action  on  policy,  plaintiff  must  allege 
that  defendant  Is  a  foreign  company 214 

"Complied  with"  served  purpose  of  "performed"  within  meaning  of 
Burns'  Ann.  St.  Ind.  1908,  sec.  376,  providing  for  allegation  of  per- 
formance       238 

Payment  of  taxes  "into  the  treasury  of  the  State"  as  is  required  by 
Burns'  Ann.  St.  Ind.  1908,  sec.  10,216,  is  not  accomplished  by  pay- 
ment to  auditor 396 

Iowa: 

Substituted  beneficiary  is  not  an  assignee  within  meaning  of  Code  Iowa, 
sec.  4604.  prohibiting  party  from  testifying  to  transaction  with  de- 
ceased   against    assignee 123 

Iowa  Code.  sec.  3499.  providing  that  insurance  companies  may  be  sued 
in  county  where  contract  was  made,  refers  to  contract  between 
company  and  Insured  and  not  a  reinsurance  contract 47 

Under  Code  Iowa.  sec.  1741.  providing  that  misrepresentation  is  not 
available  as  a  defense  unless  copy  of  application  is  attached  to 
policy,  a  misrepresentation  could  not  be  proved  where  applica- 
tion   was   oral 52 

Under  Iowa  Code.  sec.  1819,  company  Is  precluded  from  pleading  falsity 
of  warranties  by  not  attaching  full  and  true  copy  of  application 
to  policy    166 

What  acts  constitute  company  an  assessment  company  under  Rev.  St. 

Iowa    1899.    sec.    7901 218 

Assessment  companies  organized  under  Code  Iowa.  sec.  1784.  can  not  do 

business    on    any    other   plan 266 

Iowa  non-forfeiture  law   (Rev.  St.   Iowa  1899.  sec.   7897)  does  not  apply 

to   assessment    companies 213 

Kentaeky: 

Ky.  St.  1903.  sec.  712,  giving  a  co-operative  insurance  association  lien 
on  insured  property  for  assessments,  operates  against  subsequent 
purchaser    without     notice 12 
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Ky.  St.  1903,  sec.  712.  fflvin^  co-operative  Insurance  company  Hen  on 
insured  property  for  assessments,  does  not  provide  a  Hen  for  mem- 
bership  dues    , 12 

Ky.  St.  1903.  sec.  656.  prohibiting  discrimination.  Is  not  violated  by  act 

of   agrent    rebating   premium 119 

Ky.  St.  1909.  sec.  658.  providing  for  deduction  of  one-third  of  one  per 
cent  from  net  reserve  In  determining  amount  available  for  extended 
insurance,  is  not  applicable  until  three  premiums  have  been  paid..  155 

Ky.  St.   1909.  sec.   679.  requiring  copy  of  application  to  be  attached  to 

policy,    construed    262 

Ky.  St.  1909.  sec.  637   (Russell's  St..  sec.  4284),  providing  for  retaliatory 

tax  is  unconstitutional 368 

Separate    agreement    to    reduce    second    premium    In    consideration    of 

services.  Is  discrimination  within  meaning  of  Ky.  St.  1903.  sec.  656.  136 

Under  Ky.  St.  1903,  sec.  679.  providing  that  matters  can  not  be  given 
in  evidence  unless  part  of  policy,  a  separate  agreement  between 
company  and  Insured  would  not  be  admissible 136 

I^idsiaiw: 

Fire  insurance  patrol,  organised  under  Acts  La.  1902.  No.  115,  p.  186. 
is  a  private  corporation  and  Is  liable  In  damages  for  Its  negli- 
gence        347 

Bfalne: 

Me.  Rev.  St..  c.  49.  sec.  4,  par.  7.  prescribes  standard  form  of  policy: 
when  such  policy  Is  accepted  by  parties,  it  becomes  their  volun- 
tary   contract    35 

MasMchnsetts; 

Mass.  Rev.  Laws.  c.  118.  sec.  73.  requires  copy  of  application  to  be 
attached  to  policy;  "proposal  for  Insurance"  and  "memorandum 
for  agent  to  sign"  are  not  a  part  of  the  application  within  mean- 
ing of  the  law 122 

Mass.  Rev.  Laws.  c.   118.  sec  73.  providing  that  policies  made  payable 

to  married  woman  shall  inure  to  her  separate  benefit,  construed..   176 

Mass.    Rev.    Laws   1902.   c.    119.   sec.    8.   prohibiting  contracts   by  which 

beneficiary  is  to  pay  assessments,  construed 274 

Draft    "payable    on    acceptance"    is    not    negotiable    instrument    within 

meaning   of    Rev.    St.    Mass..    c.    73 363 

Mass.  Rev.  St.  1907,  p.  854.  c.  576,  sec.  21.  providing  that  no  war- 
ranty made  In  negotiation  of  contract  shall  defeat  policy  unless 
It  Increased  risk,  etc..  construed 312 

Mass.  Rev.  Laws  1902,  c.  118,  sec.  73,  exempting  wife's  policy  from 
claims  of  creditors,  includes  paid-up  endowment  policy  taken  out 
by    husband   and    assigned   to   wife 188.  189 

lflchlS»n: 

Mich.   Pub.  Acts  1898,  p.   186.   No.   119,   exempting  fraternal   beneficiary 

from  general  insurance  laws,  construed 211 


Minn.  Rev.  Laws  1905,  sec.  1693,  providing  that  false  statements  as  to 
health  are  not  available  as  a  defense  where  no  medical  examina- 
tion  is   made,    construed 128 

Trustee  can  claim  surrender  value  of  policy  payable  to  executors,  etc., 
under  Rev.  Laws  Minn.  1905.  sees.  1691-2.  which  exempts  only  In- 
surance   affected    In    favor    of    another 174 

Minn.  Rev.  Laws.  sec.  1616.  providing  that  neither  application  nor  by- 
laws shall  be  considered  part  of  policy  unless  incorporated  there- 
in, does  not  apply  to  fraternal  benefit  orders 223 

mssoarl: 

Although  policy  provided  for  paid-up  Insurance  on  default  after  three 
payments  of  premium.  Insured  was  entitled  to  benefits  of  Rev. 
St.  Mo.  1899.  sec.  7897.  providing  for  extended  Insurance  upon  de- 
fault       133 

Mo.  Rev.  St.  1899,  sec.  789  (Ann.  St.  Mo.  1906.  p.  3746)  providing  that 
misrepresentations  are  immaterial  unless  they  actually  contributed 
to  the  loss,  applies  to  policy  as  well  as  application 184 

Mo.  Laws  1907,  p.  316,  regulating  salaries  of  officers,  applies  to  compa- 
nies in  the  State  as  well  as  to  such  as  afterwards  enter 186 

Mo.  Laws  1907,  p.  315,  regulating  salaries  of  officers.  Is  not  objectionable 
as  containing  a  double  subject  not  expressed  In  the  title  of  the 
act   186 
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Mo.   Laws  1907.  p.  315.  regulating  salaries  of  officers,  construed 18t 

Mo.  Rev.  St.  1899.  sec.  1417  (Ann.  St.  Mo.  1906.  p.  1116),  authorizing 
holder  of  benefit  certificate  to  change  beneficiary,  renders  nega> 
tory  the  fact  that  original  beneficiary  had  possession  and  paid 
premiums    217 

Mo.  Rev.  St.  1899.  sec  1408  (Ann.  St.  Mo.  1906,  p.  1111),  exempting 
fraternal  benefit  orders  from  operation  of  Insurance  laws,  does  not 
Include  exemption  from  agent's  license   to  solicit  insurance 219 

Mo.  Rev.  St.  1899.  sec.  8092  (Ann.  St.  Mo.  1906.  p.  3843).  providing 
for  service  of  process  on  certain  officers  in  charge  of  "principal 
office"  Is  not  satisfied  by  return  reciting  that  It  wcw  served  on 
such  officer  at  "usual  business  office" 40.  49,     59 

Mo.  Rev.  St.  1899,  sec.  7979  (Ann.  St.  Mo.  1906.  p.  3794).  providing  that 
no  company  shall  accept  risk  on  property  at  ratio  greater  than 
three-fourths  of  its  value,  construed 13 

Mo.  Rev.  St.  1899.  sec.  7976  (Ann.  St.  Mo.  1906.  p.  3792),  requiring  ex- 
aminations as  to  cause  of  loss  to  be  made  where  loss  occurs,  does 
not  apply  to  contracts  made  in  other  States 56 

Mo.  Rev.  St.  1899,  sec.  8092  (Ann.  St.  Mo.  1906.  p.  3843).  providing  that 
suits  against  town  mutual  companies  may  be  brought  in  county 
where  cause  of  action  originated;  action  brought  in  county  where 
property  Insured  and  destroyed  was  proper 49 

Mo.  Rev.  St.  1899,  sec.  7900,  providing  for  surrender  value  equal  to  net 
single  premium.  Is  not  applicable  where  surrender  value  in  policy 
did  not  equal   the  net  single  premium 138 

Mo.  Rev.  St.  1899,  sec.  7895  (Ann.  St.  Mo.  1906.  p.  3794).  exempting 
wife's  policy  from  creditors,  does  not  prevent  insertl<m  of  clause 
in  policy  providing  for  deduction  of  Indebtedness  due  company...    145 

Under  Mo.  Rev.  St.  1899.  sec.  4652  (Ann.  St.  Mo.  1906.  p.  2520).  disquali- 
fying witnesses  as  to  transactions  with  deceased  persons,  a  bene- 
ficiary could  not  testify  as  to  arrangement  with  insured  since 
deceased 148 

Under  Mo.  Rev.  St.  1899,  sec.  899  (Ann.  St.  Mo.  1906,  p.  882).  prohibiting 
Insertion  of  limitation  clauses  in  certificates,  the  court  properly 
struck  out  defense  of  limitation 210 

Mo.  Rev.  St.  1899,  sec.  1417,  providing  that  beneficiary  in  mutual  bene- 
fit certificate  shall  have  no  vested  interest,   construed 262 

Non-forelture  law  of  Mo.  Rev.  St.  1899,  sec.  7897,  does  not  apply  to  as- 
sessment companies,  bm  they  are  exempt  from  the  general  insurance 
laws  under  Sec.   7910 266 

Mo.   Rev.   St.   1899.  sees.   7991-2   (Ann.  St.   Mo.    1906,   p.   3799),   providing 

for  service  of  process  on  foreign  companies,  construed 298,  306 

Nebrmaka: 

Xeb.  Code  Civ.  Proc.  sec.  55.  providing  venue  of  action  against  domestic 

companies,    construed    ^ 169 

Neb.    Acts   1903.   sec.    15,    c.    52,    p.    332.    requiring  signature   of   officers 

to  policies,  refers  only  to  companies  formed  under  that  act 160 

Cobbey's  Ann.  St.  Neb.  1907,  sec.  6656.  providing  for  filing  copy  of  by- 
laws, certified  by  secretary  of  society,  with  auditor  is  not  satisfied 
where  signature  of  secretary  was  not  In  his  own  handwriting 226 

Fraternal  benefit  society  that  h&B  not  adopted  representative  form  of 
government,  as  required  by  Acts  Neb.  1897,  p.  266.  c.  47,  sec.  1, 
can  not  enact  by-laws 216 

Neb.  Comp.  St.  1907.  sec.  4033.  requiring  copy  of  constitution  and  by- 
laws to  be  filed  with  auditor,  construed 251 

Neb.  Acts  1897.  sec.   1.  p.  266,   c.   47,  providing  that  fraternal  societies 

have  representative  form  of  government,  construed 264 

New  H»inpshire: 

Laws  N.  H.   1895,  p.   440.  c.   86,  sec.   1,  wife  of  person,   in  whose  home 

member  lived,  was  not  memt)er  of  family  within  meaning  of 241 

Laws  N.   H.   1895,   p.   444.   c   86.   sec.    10.   exempting  proceeds  of   benefit 

certificate  from  creditors,  deprives  creditors  of  insurable  interest..   241 
Pub.   St.   N.    H.    1901.   c.    171,   sees.    1,    2,   exempting  wife's  policy  from 

creditors,    construed    180 

New  Jersey: 

Stocks   held    by    Insurance    company   a^e    exempt    from    taxation    under 

N.  J.  Tax  Act  1903   (P.   L.   394) 93 

New  York: 

Svidence  considered  and  held  that  United  States  Lloyds  was  doing  busi- 
ness in  NeV  York  City,  so  as  to  be  subject  to  regulations  of  board 
of  underwriters  as  provided  in  Laws  N.  T.  1867,  p.  2113,  c.  846....   347 
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N.  Y.  Laws  1898,  p.  150«.  c.  «B4  (Insurance  I^wa.  mec  278).  requiring 
co-operative  companies  to  have  11,000.000  Insured  property  for 
each  new  county,  excess  members  In  such  new  counties  from  pay- 
ment of  assessments  unless  law  is  compiled  with 21 

A  request  to  mark  policy  off  without  paying  short  rate  premium 
Is  different  from  request  to  cancel  it.  The  company  may  reject 
the  first  but  under  N.  T.  Laws  1892,  p.  1980.  c.  690,  the  other  is 
compulsory    7 

Town  or  county  co-operative  company  may  reinsure  risks  of  another 
such  company,  and  subject-matter  of  reinsurance  becomes  "in- 
sured property"  within  N.  T.  Laws  1898,  p.  1506.  c.  654  (Ins. 
Laws,     sec.     278) 22 

Where  town  or  county  co-operative  company  insures  risks  of  another 
company,  such  other  company  becomes  a  member  of  the  Indemnify- 
ing company  and  is  liable  for  assessments  as  provided  by  N.  Y. 
Laws  1897,  p.  12,  c.  19   (Ins.  Laws,  sec.  268) 22 

N.  Y.  Laws  1892,  p.  2032,  c.  690  (Ina  Laws,  see  268).  authorlzinff  dU 
rectors  of  a  county  co-operative  company  to  borrow  money,  and 
to  make  estimate  of  expenses  of  current  year  and  supply  any 
deficiency  In  the  preceding  year,   construed 22.     22 

Ina  Laws  N.  Y..  sec.  97  (Laws  N.  Y.  1906,  p.  794,  c.  826.  sec  33).  limit- 
ing amount  life  companies  may  pay  to  procure  new  business,  is 
not   retroactive    18« 

N.  Y.  Laws  1906,  p.  774,  c.  326,  sec.  60.  as  amended  by  Laws  1908. 
p.  1015,  c.  347,  provide  that  Insurance  superintendent  may  revoke 
agency  license.  Laws  1892,  p.  1972.  sec.  91.  provide  that  he  may 
revoke  for  certain  causes  upon  conviction.  Held  to  be  distinct 
sections  and  revocation  under  first  may  be  made  without  convic- 
tion       140 

Stock  subscriptions  are  invalid  unless  10  per  cent  is  paid  In  cash  at 
time  of  subscription,  as  required  by  Stock  Corp.  Laws  N.  Y.. 
sec.    41    (Laws    1892.    p.    1835,    c.    688) 344 

N.  Y.  Laws  1892,  p.  1990,  c.  690  (Ins.  Laws.  sec.  187).  providing  that 
contracts  made  by  foreign  companies  with  residents  of  State  on 
property   in   State  shall   be   void,   is   unconstitutional 62 

Provision  of  N.  Y.  Ins.  Laws,  sec.  267  (Laws  N.  Y.  1892.  p.  2032. 
c.  690).  that  applicant  must  give  his  undertaking  to  pay  his  pro 
rata  share  of  losses,  may  be  waived  without  losing  right  to  en- 
force   the   obligation 2Z 

Although  mutual  companies  organized  under  N.  Y.  Ins.  Laws.  sees.  110- 
137  (Laws  N.  Y.  1892,  p.  1973,  c.  690),  may  Issue  policies  for  a 
fixed  sum  without  liability  for  further  assessment,  town  and  county 
co-operative  companies,  organized  under  sees.  260-279  (page  2029) 
are   given   no  such   right 23 

1  Rev.  St.  N.  Y.  1827  (1st  Ed.),  pt.  1,  c.  18,  tit.  3,  sec.  8.  providing  for 
amendment  of  charters  of  corporations,  applies  to  charters  of  In- 
surance companies  organized  under  Laws  1853,  p.  8S7,  c.  463.  as 
amended  by  Laws  1865,  p.   546.  c.   328 356 

Right  of  policyholders  to  share  In  surplus  of  stock  mutual  company 
organized  under  Laws  N.  Y.  1S53,  p.  887,  c.  463,  as  amended  by 
Laws  1865.  p.   546.  c.   328 366 

Laws   N.    Y.    1906.    p.    763,    c.    326.   providing   for   mutuallzation   of   stock 

life   companies   Is   valid 356 

Where  company  does  not  give  thirty  days'  notice  of  forfeiture  as  is 
required  by  N.  Y.  Laws  1892,  p.  1792,  c.  690.  It  is  estopped  to  claim 
forfeiture     150 

N.  Y.  Ins.  Laws,  sec.  96  (Laws  1892,  p.  1930.  c.  690)  added  by  Laws 
1906,  p.  794,  c.  326,  sec.  32.  entitled  "limitation  of  new  business" 
but  excepting  from  operation  "a  corporation  more  than  one-half 
of  the  outstanding  Insurance  of  which  •  •  •  c6nslsted  of  in- 
dustrial  Insurance"    is   not   unconstitutional 179 

N.    Y.    non-forfeiture    law    is    not    applicable    to    contract    of    Insurance 

made  by  N.  Y.  company  In  a  foreign  State 184 

Right  of  member  of  benevolent  association  to  old  age  benefits,  under 
Laws  N.  Y,  1903.  p.  1052,  c.  4&0,  sec.  1,  can  not  be  Impaired  by 
subsequent    legislation    244 

N.  Y.  Laws  1892,  p.  1972,  c.  690.  sec.  92.  as  amended  by  Laws  1897.  p. 
92.  c.  218,  sec.  2,  requiring  notice  of  forfeiture  does  not  apply  to 
policies    Issued    to    non-residents 168 

Statements    to    medical    examiner    are    not    privileged    communications 

within  meaning  of  N.  Y.  Code  Civ.  Proc,  sec.   834 171 
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North  CAToUmi: 

Separate   agreement    made   with    policyholder   Is   not    a   discrimination 

within  N.   C.   Rev.   St.   1»05,  aec.   4775 140 

Misrepresentation  as   to   health   is  cause   for   forfeiture   irrespective   of 

materiality  under  Rev.  St.  N.  C.  1905.  sec.  4808 167 

N.   C.   Rev.    St.    1905,   sec.    4809.    invalldatingr  policy   provisions   limitlnK 

time  of  action  to  less  than  one  year  after  policy  became  due 106 

N.  C.  Rev.  St.  1905.  sec.  4775.  prohibiting  discrimination,  const  rued.  19  8.  199 

North  DiUiot*: 

N.  D.  Rev.  Code  1905.  sec.  5934.  providing  that  misrepresentations 
shall  not  be  material  unless  there  was  an  Intent  to  deceive  and 
risk  was  increased,   applies   to  warranty 341 

N.  D.  Rev.  Code  1905.  sees.  4447.  4448.  relating  to  mutual  hall  compa- 
nies is  repealed  by  Sees.  4449.  4454 872 

Pennaylvaal*: 

Pa.  Acts  1881.  sec.  1  (P.  L.  20).  requires  correct  copy  of  application  to 
be  attached  to  policy:  an  application,  describing  property  as 
"same  as  body,  of  policy"  is  insufficient 87 

Five  weelcs'  illness  during  which  time  applicant  was  expected  to  die 
is  material  to  risk  within  meaning  of  Pa.  P.  L.  184.  and  where 
denied   Is   cause   for   forfeiture 148 

Pa.  P.  L.  408,  sec.  1,  providing  a  tax  of  two  per  cent  on  gross  receipts. 

does  not  exempt  dividends  paid  to  policyholders 166 

Mutual  assessments  companies,   under  Pa.   Acts  1876.   sec.    37,    have  no 

authority  to   issue  endowment   policies 222 

Soath  Carollim: 

B.  C.  Civ.  Code  1902,  sec.  1809,  providing  that  a  statement  of  gross  re- 
ceipts of  foreign  companies  shall  be  furnished  to  county  auditor 
for  purposes  of  taxation  repeals  sec.  302  providing  that  such 
•    statements  shall  be   furnished   by  local   agents 899 

Tax  Imposed  by  S.  C.  Civ.  Code  1902,  sees.  302.  1808.  1809,  is  a  prop- 
erty   tax    899 

S.  C.  Civ.  Code  1902,  sees.  802.  1808,  1809.  providing  for  tax  on  gross 
income  of  foreign  companies,  are  unconstitutional,  being  on  prop- 
erty   outside   of   the    State 400 

S.  C.  Code  Civ.  Proc.  1902.  sec.  146.  providing  that  action  against 
non-resident  may  be  brought  in  any  county  named  in  complaint, 
construed     67 

S.  C.  Code  Civ.  Proc  1902.  sec.  400.  providing  that  statements  of  per- 
sons, since  deceased,  are  inadmissible  in  actions  by  or  against 
executors,  etc..  does  not  exclude  statements  made  by  deceased 
Insurance  agent  in  action  by  Insured  on  policy 68 

Soath  Dakota: 

S.  D.  Rev.  Civ.  Code,  sec.  1849,  declaring  that  acknowledgment  in 
policy  of  receipt  of  premium  is  conclusive  evidence  of  payment, 
estops  company  to  say  that  premium  was  not  actually  paid 86 

S.  D.  Rev.  Civ.  Code,  sec.  1849,  declaring  that  acknowledgment  in 
loss  are  waived  if  not  pointed  out  to  Insured  for  correction  within 
a    reasonable    time,    construed 51 

Tennessee: 

Tenn.  Acts  1907,  p.  1538,  c.  460.  entitled  "An  act  to  reduce  the  Are 
waste  by  providing  for  the  Investigation  of  flres  and  to  provide 
for  the  expense  of  such  Investigation"  embraced  but  one  subject 
— the  reduction  of  Are  waste — which  is  distinctly  expressed  in  the 
title     44 

Although  that  part  of  Tenn.  Are  marshal  law  (Tenn.  Acts  1907.  p.  1540, 
c.  460.  sec.  4).  giving  Insurance  commissioner  authority  to  enter 
and  examine  permlses.  may  be  unconstitutional,  the  other  provi- 
sions of  the  act  would  not  be  void 45 

Tenn.  Acts  1907,  p.  1640.  sec.  6.  authorizing  a  tax  on  receipts  of  fire 
insurance  companies  to  pay  expenses  of  Investigations  under  Are 
marshal  law,  is  a  privilege  tax  and  is  constitutional 45 

Tenn.  Are  marshal  law  (Tenn.  Acts  1907,  p.  1640,  c.  460,  sec.  6).  pro- 
viding for  tax  on  receipts  of  Are  Insurance  companies  for  ex- 
penses in  investigating  source  of  Ares.  Is  a  valid  exercise  of  po- 
lice powers  of  State 45 
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Tenn.  Are  marshal  law  (Tenn.  Acts  1907.  p.  1540,  c  460,  sec  S),  vest- 
Ins  Insurance  commissioner  with  powers  of  trial  Justice  for  the 
purpose  of  summoning  and  compelling  attendance  of  witnesses, 
authorizes  him  to  issue  subpoenas  for  bringing  witnesses  before 
him  from  any  part  of  the  State 4t 

Tenn.  Acts  1907,  p.  154,  c.  460,  sec  6,  providing  that  surplus  of  Are 
marshal  tax,  after  defraying  all  expenses  of  Investigations,  shall 
be  transferred  to  general  fund,  does  not  make  the  tax  a  tax  for 
revenue     46 

Shannon's  Code  (Tenn.)  sec  3516,  making  certain  obligations  assign- 
able, does  not  qualify  one,  to  take  by  assignment  a  policy  of  life 
Insurance,    who   was  disqualified   by   public   policy 170 

Tenn.  Acts  1887,  p.  839.  c  198,  authorizing  corporations  to  lease  or  sell 
property  or  franchise,  would  not  permit  merger  of  benefit  society 
organized   for  welfare   and   not    for  profit 24S 

TexAs: 

Sayles'  Ann.  Civ.  St.  Supp.  (Texas)  1897-1904,  art.  3096aa.  providing 
that  misrepresentations  will  not  avoid  policy  unless  material,  con- 
strued          6S 

Texas  Rev.  St.  1896.  art.  8096aa.  added  by  Acts  28th  Leg.  1903,  p.  94. 
c.  69,  sec.  1,  providing  that  misrepresentations  will  not  t>e  cause 
for  forfeiture  unless  material,  did  not  abolish  Judicial  doctrine  of 
promissory    warranties 109 

Texas   act   providing   for   attorney's   fees   as   damages   against    "life   or 

health  companies"  does  not  include  accident  companies 288 

Building    held    to    have    been    "realty"    within    meaning    of    Rev.    St. 

(Texas)    1895,   art.   3089.   relating  to  valued  policies 108 

t'nlted  States: 

Under  IT.  S.  Bankr.  Act  July  1,  1898,  c.  541,  sec  70a,  SO  St.  665. 
bankrupt  may  retain  policy  upon  payment  of  surrender  value  to 
trustee    14S 

Where  insured  failed  to  secure  surrender  value  to  trustee  as  provided 
by  U.  S.  Bankr.  Act,  sec  70a  (Act  July  1.  1898.  c  641,  80  St.  666) 
the  policy  passed  to  the  trustee 174 

Washington: 

Balllnger's  Ann.  Codes  A  St.  (Wash.),  sec.  4934.  allowing  insured  to 
plead  generally  as  to  performance  of  conditions  precedent,  does 
not  apply  to  conditions  subsequent,  as  to  which  the  company 
has  the  burden  of  proof 3 

Wash.  Sesa  Laws  1903.  p.  147,  c  97,  sec.  4,  limiting  recovery  to  three- 
fourths  of  value   of   property,    construed 68 

Foreign: 

Policy  taken  out  by  husband  and  wife  payable  to  survivor,  construed 
with  reference  to  Eng.  Life  Assur.  Act  1774,  and  Married  Woman's 
Property    Act    1882,    sec    11 163 

Bfisoellaneoiis: 

Statutes    regulating    corporations    may    be    repealed    without    violating 

any    of    their    rights 186 

Sufficiency  of  certification  of  relief  scheme  under  Workmen's  Compen- 
sation    Act 270 

Statutes  of   foreign   State   must  be  pleaded 230 

STOCKHOLDERS. 

An  agreement  to  subscribe  for  stock,   held  not  to  be  enforceable  as  a 

subscription 844 

Stock  subscriptions  are  invalid  unless  10  per  cent  is  paid  In  csMh  at 
time  of  subscription,  as  required  by  Stock  Corp.  Laws  N.  Y.,  sec 
41    (Laws    1892,    p.    1835,    c    688) 344 

Right  of  S  to  vote  is  vested,  and  an  amendment  to  charter  divesting 

such    right    is    invalid 867 

SUBROGATION. 

[See  Policy;  Wrong-Doer.] 

Right  of  S  is  dependent  upon  right  of  Insured  against  wrong-doer,  and 
where  insured  had  released  railroad  company  for  ^any  loss  that 
might  occur,  the  Insurance  company  had  no  right  of  action  against 
such   railroad   company 17 
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Insurance    company,    after    payment    to    assured.    Is    subrogated    to    all 

of  his  rights  against  third  parties 19.  47,  110 

To  entitle  company  to   8  to   rights  of  mortgagee.    It   must   allege   and 

prove  facts  that  would  exempt  It  from  liability  to  mortgagor....     21 

Where  fire  started  by  passing  locomotive.  Insurance  company,  upon  pay- 
ment of  loss,  is  subrogated  to  rights  of  insured  against  railroad 
company    47 

Unauthorized  foreign  company  can  maintain  action  in  tort  against 
railroad  company  for  loss  caused  by  reason  of  negligence  of  such 
railroad     company 47 

Insured  is  proper  party  to  action  against  W  for  damages  after  pay- 
ment by  insurance  company  of  part  of  loss,  and  assignment  to 
latter  of  claim  against  wrong-doer  to  extent  of  payment 107 

Measure  of  recovery  against  wrong-doer  Is  not  decreased  by  payment 
of  insurance  money,  as  Insured  is  trustee  for  insurer  for  the  dif- 
ference        Ill 

Annotation:     Right  of  life  or  accident  insurance  company  to  S 816 

Release  of  wrong-doer  preventing  S  Is  no  defense  to  action  on  policy...   850 

Where  contract  between  city  and  water  company  was  invalid,  an  in- 
surance company,  which  had  paid  losses  to  city,  could  not  recover 
by  reason  of  S,  but  could  recover  the  money  paid,  In  a  case  where 
the  water  company  had  also  paid  the  loss 855 

SUldDE. 

[See  Forfeiture;  Jury.] 

Letter  written  by  insured  to  wife  on  morning  of  day  of  his  S.   which 

occurred  in  evening,  is  not  admissible  as  part  of  res  gestae 12C 

Instruction  as  to  sufficiency  of  proof  to  show  S  was  misleading 126 

To  establish  8,  proof  must  exclude  every  reasonable  hypothesis  of  ac- 
cidental   death     126,  156 

Proof  of  8  should   be  such   as  to  overcome   presumption  of  innocence 

or   moral    terpltude 127 

Burden  of  establishing  defense  of  8  Is  on  company 127,  240 

Instructions  as  to  S  held  to  properly  submit  issue 127 

Evidence  considered  and   held  that  insured's  death  was  from  accident 

and    not    8 156 

Although    proof    of    death    stated    that    insured    died    from    morphine 

poisoning,  society  must  prove  a  suicidal  intent 209 

Presumption   of  law   is  against   8 209,    271,    301,  811 

Evidence  considered,  and  held  8,   wss  for  jury 209.    242.  271 

Whether  Insured   was  in  delirium   when   he   committed   8  was   for  the 

Jury 218,  271 

Beneficiary  has  burden  of  showing  that  member  was  Insane,  within 
the  limitations  in  the  by-laws,   in  order  to  recover  where  defense 

is  8   228 

Provision  for  forfeiture  for  8  is  valid 239 

Acceptance    of    over-due    assessments    after    wound    inflicted    does    not 

waive  defense  of   S 239 

Evidence  considered  and  held  that  insured  had  committed  S 240 

Burden  of  proving  S  is  on  association,  even  though  such  was  the  cause 

named  In  proof  of  death  made  by  the  local  lodge 242 

Instructions  as  to  8,  held  not  to  cast  burden  on  plaintiff 255 

Verdict    of   coroner's   Jury,    when    admissible,    is    prima    facie    proof   of 

cause   of   death 265 

"Whether   the   act   be  voluntary  or  involuntary,"    construed 257 

Proof  of  8  must  show  circumstances  of  firing  of  the  pistol 262 

8  is  no  cause  for  forfeiture  unless  contract  so  provides 264 

8anlty  of  Insured  Is  a  material  question  where  defense  Is  8 271 

Evidence  that  Insured  did  not  commit  8  held  insufficient  to  go  to  Jury  302 
Incontestable   clause   does   not   preclude   defense   of   S,    where   8   clause 

is  part  of  contract 202 

SniMONS. 

[8ee  Foreign  Company;   Service  of  Process;   Statutes.] 

Tenn.  fire  marshal  law  (Tenn.  Acts  1907,  p.  1540,  c.  460.  sec.  8)  vest- 
ing insurance  commissioner  with  power  of  trial  Justice  for  the 
purpose  of  summoning  and  compelling  attendance  of  witnesses, 
authorizes  him  to  issue  8  for  bringing  witnesses  from  any  part 
of    State 46 

For   disobedience    to    8    Issued    by    Insurance    commissioner,    action    for 

penalty  must  be  brought  in  name  of  State 46 
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Fact  that  Insurance  commissioner  exceeded  liis  autliority  under  fire 
marslial  law  (Tenn.  Acts  1907,  p.  1640.  c.  460)  would  be  no  excuse 
for  witness  to  disobey  8  Issued  by  such  commissioner 4C 

Misnomer  of  "Newark"  as  "New  Ark"  in  S  is  immaterial 68 

Order  for  Issuance  of  an   "alias  summons"   is  an  abandonment  of  the 

original    writ 178 

Failure   to    forward    8,    where   such    S    had    not    been   served    on   proper 

person,   held  no  cause  for  forfeiture  of  liability  policy 858 

Bl'PREMB  COIRT. 

[See  Practice.] 

Sl'RETY. 

[See   Fidelity   Insurance.] 

Liability  of  S  on  bond  of  mutual  company,  conditioned  for  payment  of 
assessments  to  beneficiaries,  is  fixed  by  the  bond  Itself  and  not  the 
policy    42 

Where  bond  was  conditioned  only  upon  prompt  payment  over  of  as- 
sessments, which  complaint  of  Insured  against  company  did  not 
allege  was  not  done,  the  Judgment  of  insured  against  company 
was   not   admissible  against   the   S 43 

Judgment  against  principal  for  breach  of  obligation  or  duty  is  only 
prima  facie  evidence  against  S.  and  In  an  action  against  8  may 
be   rebutted    by    him 43 

8  company  is  to  all  Intents  and  purposes  an  insurance  company,  and 
may  be  served  In  same  manner  as  Insurance  companies  under 
Code  Civ.   Proc   Neb.,  sec.   55 841 

8t'RPI.t8. 

[See   Distribution;    Insolent   Company.] 

BIRRENDKR  VAI.t'R. 

[See   Policy.] 

Compliance  with  policy  provisions  as  to  notice  and  dellver>'  Is  condition 

precedent  to  right  to  maintain  action  for  S 118 

Mo.  Rev.  St.  1899,  sec.  7900.  providing  for  8  equal  to  net  single  pre- 
mium, does  not  apply  where  S  in  policy  did  not  equal  net  single 
premium    188 

Evidence  considered   and   held   that   the  figures  indicating  tfie  S  were 

a  mutual   mistake 171 

Right   to   surrender   policy   for   cash   value   is   personal   to   insured   and 

cannot   be  exercised   by   assignee 178 

Non-payment  of  premium  note  Is  no  cause  for  forfeiture  of  extended 
insurance,  under  provision  excepting  8  from  such  forfeiture,  where 
by  terms  of  policy  extended  insurance  was  one  of  8 186 

SUSPENSION. 

[See    Constitution    and    By-Laws;    Expulsion;    Fraternal    Benefit    Orders.] 

"Shall  stand  suspended,"  when  assessments  are  not  paid,  is  a  valid  rule 

and   self-executing 24S 

Non-payment  of  assessments  automatically  disconnected  member  from 

society    248 

Application  for  reinstatement  Is  unnecessary  where  member  was  wrong- 
fully  suspended 262 

Notice  of  S  must   be  given   member 254,  267 

Failure  to  apply  for  reinstatement  where  member  was  wrongfully  sus- 
pended did  not  constitute  an  abandonment  of  policy 264 

Suspension,    while   member   was  on   sick   list,   was  wrongful   under  the 

by-laws    267 

Illegality  of  8  Is  not  waived  where  member  sought  reinstatement 278 

Where    waiver    of    illegality    of    S    depended    on    parol    evidence,    such 

waiver   was    for   jury 278 

TAXES  AND  TAXATION. 

[See  Foreign  Company;   Statutes.] 

Tax  on  receipts  of  fire  insurance  companies  to  pay  expenses  of  investi- 
gations under  fire  marshal  law  is  a  privilege  tax  and  is  constitu- 
tional     •. 46 
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Tenn.  Are  marshal  law  (Tenn.  Acts  1907,  p.  1540.  c.  460,  sec.  6)  pro- 
viding for  tax  on  receipts  of  Are  Insurance 'companies  for  expenses 
In  Investigating  source  of  flres,  Is  a  valid  exercise  of  police  powers 

of     State 45 

Tenn.  Acts  1907,  p.  1540.  c.  460,  sec.  6,  providing  that  surplus  of  fire 
marshal  tax,  after  defraying  all  expenses  of  investigations,  shall 
be  transferred  to  the  general  fund,  does  not  make  such  tax  a  tax 

for   revenue 46 

Securities    wrongfully    withheld    by    state    treasurer    can    not    be    taxed 

while  so   withheld 118 

Pa.  P.  L.  408,  sec.  1,  providing  for  tax  of  two  per  cent  on  gross  receipts. 

does  not  exempt  dividends  paid  to  policyholders 166 

License  Is  distinct  from  T,  and  exemption  from  one  does  not  exempt 

from   the  other 219 

Stocks   of   corporations   of   other   States,    held    by    Insurance    companies 

are  exempt  under  N.  J.  Tax  Act  190S   (P.   L.   394) 98 

Reinsurance  reserve  Is  not  such  a  liability  as  Is  exempt  from  taxation  93 
Loans  on  policies  by  foreign  companies  held  to  be  taxable  In  Louisiana  336 
Ky.  St.  1909,  sec.   637,  providing  for  retaliatory  T  Is  unconstutlonal . . . .   368 

Outstanding  accounts  are  "credits"  and  taxable 881 

Auditor  of  state  has  no  authority  to  colect  Insurance  T  In  Indiana, 
as  he  Is  constitutional  officer,  companies  are  required  to  take  ju- 
dicial notice  of  his  authority » 894 

Payment  of  T  "Into  the  treasury  of  the  state"  as  Is  required  by 
Burns'  Rev.  St.  1908,  sec.  10.216,  was  not  accomplished  by  payment 

to    the    auditor 895 

S.  C.  Civ.  Code  1902,  sec.  1809,  providing  that  a  statement  of  gross  re- 
ceipts of  foreign  company  shall  be  furnished  county  auditor  for 
purposes  of  T  repeals  sec.  302  providing  that  such  statement  shall 

be  made  by  local  agents 899 

T  Imposed  by  8.  C.  Civ.  Code  1902,  sees.  302,  1808,  1809,  Is  a  property  tax  399 

What  constitutes  an  assessment  for  T 899 

Tax  provided  by  8.  C.  Civ.  Code  1902.  sees.  302,  lirt)8,  1809,  on  gross 
Income  of  foreign  company  Is  unconstitutional,  not  being  limited  to 

property    within   the   State 400 

Tax  return  of  "reinsured  fund  and  other  policy  obligations"  furnishes 
no  notice  to  auditor  that  concealed  therein  were  large  sums  sub- 
ject to  T 400 

TENANT. 

[See   Landlord   and   Tenant:    Lease;    Life-Tenant.] 

TENDER. 

[See  Condition  Precedent;  Rescission.] 

Where  company  did  not  learn  of  breach  of  contract  until  after  loss,  its 
failure  to  return  premium  until  suit  was  brought  was  not  a  waiver 
of  forfeiture   1 

Where  policy  is  void  ab  initio  for  fraud,  premium  can  not  be  recovered, 

and  answer  need  not  allege  T  back  thereof 15 

To  cancel  policy,  T  back  of  premium  need  not  be  made  by  broker  who 

received  It 60 

To  set  aside  a  compromise,  the  beneficiary  must  allege  a  return  of  the 

amount  received    125 

Company   may   rescind   without   tendering  back   entire   premium   where 

It  has  sustained  provable  damages 132 

Company,    electing   to   rescind    for    fraud,    must    T   back   or  offer   to   T 

back  premiums   received 168 

Death  of  Insured  does  not  excuse  company  from  tendering  back  pre- 
mium where  it  elects  to  rescind  for  fraud 168 

T  back  must  be  made  to  beneficiary  and  not  personal  representative...   168 

Company  is  not  precluded   from  making  Its  defense  because  it  did  not 

procure  appointment  of  administrator  and  then  T  premiums  to  him  169 

Failure  to  T  back  premiums  does  not  estop  society,  where  membership 

was  Incomplete   230 

Question  as  to  day  premium  was  received  Is  competent  for  purpose  of 

showing  promptness  In  tendering  back  to  beneficiary 249 

Where  policy  never  attached,  company  was  not  obliged  to  T  back  pre- 
mium until  after  notice  of  facts  avoiding  it 87 

Where  T  of  sufficient  Interest  has  been  made  and   refused,   no  further 

Interest  will  be  allowed  after  such  T 860 

TERM    INSURANCE. 

[See   Policy.] 
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TITXE. 

[Se«  MortgtLge;  Ownership;  Policy.] 

Provision  of  policy  that  It  will  b«  void  If  buildlnc  be  on  ground  not 
owned  In  fee  is  waived  where  agent  had  knowledge  that  Insured's 
T  was  a  99-year  lease,  and  was  so  stated  in  the  application IC 

Vendee   in   possession   under   an   executory   contract    of   purchase   Is   an 

"unconditional  and  sole  owner" 17 

Where  underwriter  wrote  in  policy  a  different  T  to  property,  after 
being  told  the  true  condition  of  T  by  insured,  the  insured  could 
recover   17 

Provision  of  policy  that  change  of  Interest,  T  or  possession,  "whether 
by  legal  process  or  Judgment  or  otherwise."  is  breached  where 
receiver  takes  possession  of  property 18 

Stipulation  that  policy  will  be  void  if  interest  of  Insured  is  other  than 
sole  and  unconditional  ownership,  or  if  the  property  be  on  ground 
not  owned  by  insured  in  fee  simple,  is  valid 2f 

Conveyance,  where  deed  unrecorded,  though  fraudulent  as  to  creditors, 

would  not  be  void  as  against  the  grantee  claiming  as  the  Insured..     SO 

There  was  sufficient  delivery  of  deed  to  constitute  change  In  T  where 
both  parties  left  deed  with  attorney  to  be  recorded  upon  obtaining 
map  of  the  place 38,     39 

T  of  pledgee  is  a  sufficient  legal  T  to  establish  an  insurable  interest....      44 

Statement  that  property  was  unincumbered,  when  in  fact  a  decree  fore- 
closing a  chattel  mortgage  had  been  made  and  an  appeal  from 
such  decree  was  then  pending,  avoided  liability  of  company 60 

Contract  of  sale,  even  though  vendor  had  right  of  re-entry  upon  default 

in  payments,  is  such  change  in  T  as  avoided  the  policy 58 

The  status  of  the  T  is  not  effected  by  existence  of  an  incumbrance  on 

subject-matter  of  the  Insurance 56 

Option  contract  is  not  within  meaning  of  provision  against  change  in  T     70 

Mortgage  of  property  is  such  change  of  T  as  avoids  recovery 76,  105 

Company  Is  not  estopped  to  claim  forfeiture  where  there  was  change 
of  T  without  consent,  although  such  company  knew  at  time  policy 
was  issued  that  insured  was  under  obligations  to  make  such  change     77 

Where  policy  stipulated  that  it  would  be  void  if  Interest  of  insured 
were  other  than  sole  ownership.  It  was  duty  of  insured  to  disclose 
nature  of  his  T 86 

Vendee  has  T,  although  deed  is  unrecorded 90 

Vendee  in  possession  under  a  payment  contract  designated  as  a  "lease 

contract"   is  a  sole  owner .• .      91 

Administrator's  sale,  after  conflrmation  but  before  deed  had  passed,  is 

change  of  T 98 

Inquiry  as  to  T  should  be  made  at  time  policy  Is  Issued,  and  not  de- 
ferred until   loss  occurs 105 

Wife's  deed  of  sale,  where  not  approved,  did  not  pass  a  valid  T,  under 

laws  of   Georgia 112 

Wife's  deed  of  gift,  although  not  approved,  passes  valid  T  in  Georgia. .   112 

Encroachment  of  another  building  on   insured   premises   held   to   be  an 

Incumbrance  within  meaning  of  T  insurance  policy 385 

Existence  of  T  Insurance  as  evidence  of  notice  of  defects  in  T 401 

Statements  of   insured's   husband   to   agent   of  existence   of  back   taxes 

three  years  before  policy  was  issued  was  not  notice  to  company....   115 

Acceptance  of  risk,  without  inquiry  as  to  T,  makes  company  liable  to 

risk  of  undisclosed   taxes 115 

Previous  Judgment  as  to  validity  of  tax  sale  is  conclusive  as  to  T 115 

TITLE  INSVBANCE. 

Payment  of  incumbrances  is  condition  precedent  to  suit  under  T  policy 

insuring  against  loss  because  of  defective  title 862 

Liability  of  T  company  to  mortgagee  held  to  have  extended  to  entire 

building  operation   178 

Encroachment  of  another  building  on  Insured  premises  held   to  be  an 

incumbrance  within  meaning  of  T  policy 885 

General  allegation  of  damages  is  sufficient  to  admit  proof  thereof  under 

T  policy 886 

Measure  of  recovery  under  T  policy  considered 886 

Existence  of  T  as  evidence  of  notice  of  defects  of  title 401 

TONTINE   INSURANCE. 

[See  Policy.] 

Relation  of  holder  of  matured  tontine  dividend  policy  and  company  Is   - 
that  of  debtor  and  creditor 141 
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Holder  of  matured  tontine  dividend  policy  Is  entitled  to  sue  in  equity 

for  an   accounting 141 

Petition  of  holder  of  matured   tontine   dividend   policy   asking  for  an 

accounting  held  sufficient 141,  142 

Holder  of  semi-tontlne  policy,  in  suit  for  an  accounting  may  allege  an 
indefinite  amount  as  due,  and  cast  burden  on  company  to  account 
for  surplus   862 

TOTAL   DISABILITY. 

[See  Disability.] 

TOTAL  LOSS. 

[See  Wholly   Destroyed.] 
Cost  of  wrecking  service  is  evidence  of  constructive  T  of  vessel 826 

TRUST  RELATIONSHIP. 

[See  Mortgagor  and  Mortgagee;   Receiver.] 

Wrong-doing  of  officers  of  mutual  company  is  no  cause  for  granting  an 
accounting  at  suit  of  a  stockholder  in  absence  of  any  trust  relation 
existing  between  them 361 

Misappropriation  by  ofllcers  of  mutual  company  before  moneys  reach 
surplus  fund  does  not  authorise  suit  to  establish  trust  relation  In 
absence  of  any  such  relation  resulting  from  policy 861 

There  Is  no  trust  relation  In  New  York  between  mutual  company  and 

policyholder  entitled  to  share  In  surplus  fund 861 

Appointment  of  receiver  can  not  be  had  at  suit  of  policyholder  where 

there  is  no  T  existing 861 

tLTRA  VIRBS. 

[See  Charter;  Contract;  Corporate  Powers.] 

Payment  for  loss  done  by  lightning,  which  did  not  burn  building,'  under 

policy  insuring  against  loss  by  fire,  is  U 10 

Society  is  estopped,  after  receiving  benefits  of  U  contract,   to  deny  its 

liability    280 

Amusement  contract  of  mutual  benefit  association  Is  valid 241 

Merger  agreement  of  two  benefit  societies  held  U 246 

Assessment  companies  organised  under  Code  Iowa,  Sec.  1784.  can  not  do 

business  on  any  plan 266 

Contracts  of  insurance  companies  which  injuriously  affect  public  interest 

are   U    76 

Contracts  to  regulate  rates  are  against  public  policy  and  are  U 76 

Contract  of  board  of  directors  by  which  certain  of  its  members  are  to 

derive  benefits  is  voidable  at  suit  of  corporation 871 

Contract  by  which   company  agrees  to  indemnify  one  who  guaranteed 

certain  loans  was  not  U 871 

Incontestable  clause  in  fraternal  benefit  certificate  Is  not  U 282 

UNINCORPORATED  SOC^IBTY. 

[See  Parties;  Voluntary  Association.] 

Action  against  U  must  be  brought  against  all  of  the  members,  unless 

articles  authorize  another  mode 65 

Where  by-laws  authorise  suit  against  trustees  of  U,  the  complaint  must 

allege  that  they  are  sued  as  such 65 

Court  of  equity  will  take  jurisdiction  against  U 113,  850 

Withdrawal  of  member  of  U  does  not  ipso  facto  cancel  policy 118 

USE  AND  OCCUPANCY. 

[See    Policy;    Risk;    Vacancy.] 

Answer  alleging  use  for  other  purpose  than  stated  in  policy,  but  not 
denying  that  it  was  occupied  for  the  purposes  named  in  the  policy, 
is  demurrable 71 

Allegation  denying  use  of  building  for  purposes  stated   in   policy,   and 

averring  use  for  another  purpose,  should  not  be  stricken  out 71 

Builder's  risk,  prohibiting  U  for  period  longer  than  thirty  days  with- 
out permission,   construed 227 

USURY. 

[See  Interest.] 

190»-88 
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VACANCY. 

[See  Occupancy:  Policy;  Risk.] 

Under  the  policy,   notice  of  V  waa  required  only  where  no  permit  waa 

fflven   16 

Where  company  grave  V  permit,  with  knowledRe  that  Insured  had  not 
given  notice  within  Ave  days,  as  was  required.  It  waived  such  re- 
quirement          Hi 

Where  evidence  was  conflicting,  V  Is  for  Jury 71 

VAJLIE  AND  VALUATION. 

[See  Application;   Evidence.] 

Mo.  Rev.  St.  1899,  Sec.  7979  (Ann.  St.  1906,  p.  3794).  providing  that 
no  company  shall  accept  risk  at  ratio  greater  than  three-fourths 
of  V  of  property,  and.  when  taken.  Its  V  shall  not  be  questioned, 
construed     13 

Three-fourths  V  law  construed  with  reference  to  severable  contract....      13 

Although  warranty  of  V'  of  property  need  only  be  substantially  true, 
such  rule  Is  not  satlsfled  where  property  valued  at  $1,500  Is  worth 
only    1200     15 

Even    though    statement    as    to    V    Is    only    an    estimate,    such    estimate 

must  be  with  a  reasonable  degree  of  accuracy 15 

Over-valuation,   not  knowingly  made,   is  no  cause  for  forfeiture 40 

Over-valuation   is  usually  a  question   for  the  Jury,   but   where  the  facts 

are  admitted  by  demurrer  it   is  for  the  court 50 

Whether  or  not  Insured   had   fraudulently  ovor-valued   the  property  was 

for    the    jury 58 

Stipulation   of   Issues,    omitting   question   of   V   of   property,    admits   the 

V  to  be  as  stated   In   the  policy 6S 

V   of    property    Is   determined    at    time    loss    occurs,    and    not    time    Are 

breaks   out    89 

"Sound    V"    construed 96 

Cost  of  property  Is  not  evidence  of  Its  V  at  time  of  loss 393 

VALIED  POLICY. 

[See   Evidence;   Policy;   Statutes.] 

Mo.  Rev.  St.  1899,  Sec.  7979  (Ann.  St.  1906.  p.  3794),  providing  that  no 
company  shall  accept  risk  at  ratio  greater  than  three-fourths  of 
the  value  of  property,  and,  when  taken,  its  value  can  not  be  ques- 
tioned,   construed    13 

Severable  contract,  V  law  construed  with  reference  to 13 

Instruction  that  the  measure  of  recovery  will  be  "the  cash  market 
value  •  •  •  at  the  time  of  loss,  not  exceeding  the  face  of  the 
policy"  Is  more  favorable  than  it  should  have  been  under  a  V 
law,  and  there  was  no  room   for  objection  by  the  company 29 

Building  held   to   have  been    "realty"   within   Rev.   St.   Texas   1S95.    Art. 

3089,    relating  to  V 108 

VARIANCE. 

[See  Pleading;   Practice.] 

Health  or  accident  policy  is  inadmissible  under  complaint  on  life  policy  318 
Instructions  must  conform  to  Issues 193,   194,   286,  286 

VENDOR    AND   VENDEE. 

[See  Insurable  Interest;  Title.] 

Under  a  contract  of  sale,  providing  that  vendor  should  retain  possession 

of  property  and  be  liable  for  any  loss  thereto,  such   vendor  retains 

an    Insurable    interest 6 

Vendee   In    possession   under   an    executory    contract    of   purchase    is   an 

"unconditional    and    sole    owner" 17 

Vendor  has  no  Insurable  Interest  after  vendee  takes  possession  and  can 

not  recover  on  policy  issued  to  him  before  the  sale 72 

Vendee   can   not   recover   on   policy   issued    to   vendor   where   consent   of 

company  was  not  given  to  make  sale 72 

Vendee   has  title,   although   deed   Is  not   recorded 90 

Vendee   in  possession  under  a  payment  contract   designated   as  a   lease 

contract    Is    sole    owner 91 

Annotation:     Vendee  under  executory  contract  as  owner,   where  vendor 

holds  legal   title .' 110 
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VENtE. 

[See   Actions   and    Defenses:    Jurisdiction.] 

Iowa  Code,  Sec.  3499,  providing  that  Insurance  companies  may  be  sued 
Jn  county  where  contract  was  made,  refers  to  contract  between 
Insured   and   company  and   not   reinsurance  contract 47 

Action  brought  against  town  mutual  company  In  county  where  property 
insured  and  destroyed  is  proper  under  Ann.  St.  Mo.  1906,  p.  3843. 
which  provides  that  suits  against  such  companies  may  be  brought 
in   county  where  cause  of  action  originated 49 

S.  C.  Code  Civ.  Proc.  1902.  Sec.  146,  providing  that  suits  against  non- 
residents may  be  brought  in  any  county  named  in  complaint, 
construed     67 

Surety  company  is  an   insurance  company   within   meaning  of  Sec.    55. 

Code  Civ.  Proc.  of  Neb.,  concerning  V  of  action 341 

Action   brought   where   contract   was   made   was   proper   under  Ky.   Civ. 

Code  Proc,   sec.    71 345 

Citizen  of  one  county  in  Illinois  can  not  institute  suit  In  another  county 

so  as  to  get  service  on  agent 321 

VERDICT. 

[See  Judgment;   Supreme   Court.)- 

VESTED   INTEREST. 

[See  Beneflciary.] 

Wife  has   no  V  in  policy  payable  to   her,   but  conditioned   that   it  shall 

have  a  surrender  value  in  which  she  shall  have  no  Interest 118 

Interest  of  wife  in  policy  payable  to  her  is  contingent  upon  her  sur- 
viving   her    husband 120 

Person  obtaining  Insurance  and  paying  premiums  may  assign  same  to 

exclusion   of   beneflciarj' ^ 158 

V  of  beneflciary  can  not  be  varied  by  will 168 

Wife  has  no  V  in  policy  from  mere  fact  that  she  was  originally  named 

as    beneflciary    175 

Interest  of  first  wife  in  policies  on  life  of  husband,  which  upon  her 
death  passed  to  husband  by  will,  passed  to  second  wife  the  same 
as  any  other  personal  asset  of  husband 181 

Beneflciary    of    mutual    benefit    certificate    has    no    V    until    death    of 

member     210.   235 

Beneficiary  has  no  V  in  certificate  stipulating  that  it  Is  subject  to  by- 
laws then  in  force  or  that  may  be  enacted 2.11 

Gratuity  fund,  family  of  member  has  V  In 237 

Beneficiary  has  no  V  In  the  insurance  during  life  of  member 238.   258 

Beneficiary   has  a   property   right   in   certificate   payable   to   him.    which 

can  not   be  defeated  without   his  consent 238 

Under  Mo.  Rev.  St.  1899,  Sec.  1417,  providing  that  beneficiary  of  mutual 
benefit  certificate  has  no  V.  a  beneficiary  who  paid  premiums  Is 
not   entitled   to   reimbursement 263 

Policy  payable  to  wife  If  living,   otherwise  to  children,   gives  wife  only 

a   contingent    Interest 188 

Policy  payable  to  children  if  living,  otherwise  to  executors,  gives  chil- 
dren   a    V 191 

Beneficiary   takes  V   under  policy   payable   to   B   should    Insured's   death 

occur  within  investment  period,  otherwise  to  his  estate 192 

Person  designated  as  beneflciary  of  Industrial  policy  has  V 194 

VIOLATION   OF  LAW. 

[See  Criminal   Law;   Execution   for  Crime;    Policy;   Statutes.] 
That  insured  met  death  while  carrying  a  weapon  was  no  defense  under 

policy    exempting    company    where    death     met    In    V.     unless    act 

brought   about    the   death 140 

Injuries   sustained    while   jumping   on    train,    which    was    prohibited    by 

law,  are  not  covered  by  policy  excepting  Injuries  sustained   in  V. . .    294 
Entry    on    railroad    track    held    not    V    where    company    had    no    notice 

posted   near   pathway 320 

VOLUNTARY   ASSOCIATIONS. 

[See  Unincorporated  Associations;  Parties.] 

WAGER   POLICY. 

[See   Insurable   Interest.] 
Where  beneflciary,   without   Insurable  Interest.   Is  moving  factor  In  pro- 
curing policy,   the  policy  Is  speculative 148 

Whether  or  not  policy  was  W  was  for  jury 148 
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WAITER. 

[See  Agent;  Broker;  Estoppel;  Evidence.] 

Failure  to  tender  back  premium  until  suit  was  brought  was  not  W  of 
forfeiture,  where  company  did  not  learn  of  breach  until  after  the 
loss    •    1 

Denial  of  liability  is  W  of  formal  proof  of  loss 5 

Where  agent,  at  time  he  received  premiums,  agreed  that  Iron-aafe 
clause  would  not  be  eflfective.  parol  evidence  of  such  agreement 
was  admissible  to  establish    W 6 

Where  agent  knew  of  changes,  but  did  not  know  whether  such  changes 
were  of  interest,  or  Just  in  operation,  such  knowledge  was  insuffi- 
cient  to  establish   a  W 6 

Refusal  to  pay  loss  for  breach  of  vacancy  clause  alone  is  a  W  of  right 

to  set  up  other  defenses  in  answer 11 

Making  and  collecting  assessment  on  premium  note  after  knowledge  of 

breach  of  condition  is  W  of  forfeiture 12 

Denial  of  liability  after  time  for  furnishing  proof  of  loss  is  not  a  W 

thereof    14 

Where  company  gave  vacancy  permit,  with  knowledge  that  Insured  had 
not  given  notice  of  vacancy  within  Ave  days  as  was  required,  it 
waived    such    requirement 16 

Delay  in  objecting  to  defects  In  proof  of  loss  is  W  thereof 17 

After  knowledge  that  insured  had  forfeited  rights  by  sale  of  property 
and  assignment  of  policy,  an  acceptance  of  premium  note  from 
assignee  is  a  W  of  forfeiture  as  to  him 20 

Provision   that  policy  will   be  void   if  other  insurance   is  taken   out  on 

property.  l>eing  for  benefit  of  company,  may  be  waived  by  it 20 

Limitation    in    policy    upon    authority    of    agent    is    inferior    to    law    of 

equitable  estoppel  and  may  be  waived 21 

Act  of  local  agent  In  drafting  bill  of  sale  and  stating  that  policies  were 

"all  right"  was  W  of  sole  and  unconditional  ownership  clause 24 

Acceptance  of  risk,  after  statement  to  agent  that  other  policies  had 
been  mailed  to  company  for  cancellation,  was  sufficient  to  constitute 
a  W  of  provision  against  other  insurance 25 

Efforts  of  adjuster  to  ascertain  amount  of  loss  and  his  proposition  to 
settle  for  a  certain  amount  was  not  a  W  of  provision  for  appraise- 
ment         2« 

Letters  of  company  to  broker,  and  bill  to  him  for  premiums  past  due. 
did  not  constitute  a  W  of  the  policy  provision  for  forfeiture  for 
non-payment   of   premium 27 

Provision  of  policy  that  no  officer  or  agent  has  authority  to  waive  its 
provisions,  and  that  no  W  would  be  binding  on  company  unless  in 
writing  and  attached  to  policy.   Is  valid 28 

A  departure  is  waived  where  defendant  falls  to  move  to  strike  out  and 

goes  to  trial  on  issues  thus  raised 28 

Proof  of  loss  is  waived   where,   after  written   notice   of   loss,   company 

and  Insured  agree  upon  amount  of  loss 28 

Provision  of  policy  that  "no  denial  of  liability  or  other  act  on  the  part 
of  the  company  shall  be  deemed  to  waive  or  dispense  the  furnish- 
ing of  such   proor*  of  loss  may   be  waived 29 

Conduct  of  company  that  has  induced  delay  in  furnishing  proof  of  loss 

until  after  time  limited  in  policy  is  a  W  thereof 29,     S7 

Consideration  supporting  original  contract  is  sufficient  to  support  sub- 
sequent   parol    agreement 82 

Agreement  of  agent  to  allow  other  insurance  is  W  of  clause  prohibiting 
It.  and  even  though  policy  required  W  to  be  in  writing  where  the 
law  did  not  require  such  agreement  to  be  in  writing 82 

Statement  of  agent  that  it  would  be  all  right  for  insured  to  take  out 
other  insurance,  and  asking  that  it  be  taken  out  with  him,  is  a 
W  of  provision  against  other  insurance 82 

Conditions  In  policy,  to  be  performed  by  insured,  may  be  waived  unless 

by  such  act  insured  loses  his  Insurable  Interest 88 

Oral  W  may  be  made,  although   policy  stipulates  that  W  can  only  be 

made  by  express  agreement  endorsed   thereon 88 

Failure  of  company  to  object,  within  a  reasonable  time,  to  Insufficiency 

of  proof  of  loss  is  W  thereof 88,   84,     55 

Non-waiver  agreement  entered  inter  "to  preserve  the  rights  of  all 
parties"  could  not  defeat  insured's  allegation  of  W  of  proof  of 
loss,  since  parties  to  it  were  same  as  parties  to  policy,  and  as  either 
could  waive  rights  under  policy,  they  could  also  do  so  under  the 
agreement    84 

Dual  agency  Is  waived  where  loss  is  adjusted  by  adjuster  who  had  full 

knowledge  of  such  dual  agency 88 
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Asrent  to  adjust  losses  has  authority  to  waive  notice  and  proof  of  loss.     48 
Conduct    of    agent,    leading    insured    to    believe    that    proof    of    loss    is 
unnecessary,  estops  company  to  claim  forfeiture  for  failure  to  malce 

proof   of   loss 48 

Failure  to  demur  to  defects  in  service  of  process  is  a  W  of  such  defects     49 
Complaint  alleging  performance  of  all  conditions  of  policy  Is  sufficient 

to  permit  proof  of  all  forms  of  W . . . » 60 

Defects  in  proof  of  loss  are  waived  if  company  fails  to  make  objection 

to   same 51.    55,  361 

Failure  of  company  to  furnish  blanks  for  proof  of  loss,  after  request  to 

do  so,  is  a  W  thereof 62 

Policy   limitation  of  action   is   waived    where,    after   loss,    the   company 

filed  a  bill  to  cancel  policy 53 

Appearing  and  making  answer  is  W  of  defects  In  service  of  process. 59.  318 

Examination  of  Insured  is  not  W  of  iron-safe  clause €4 

Statement  of  agent  that  iron-safe  clause  was  not  enforced  in  insurance 

of  small  stores  is  evidence  of  W 68 

Soliciting  agent  can  not  waive  written  provisions  of  policy 71 

Prepayment   of   premium   in   cash   is  waived   where  agent  accepts  note 

and  becomes  responsible  to  company % 126 

Receipt  and  retention  of  overdue  premium  waives  forfeiture 134 

Stipulation  In  policy  that  forfeitures  can  not  be  waived  except  by  writ- 
ten   agreement    refers    only    to    express    agreements,    and    does    not 

prevent  an  Implied  or  parol   W 134 

Papers   found    in    insured's   desk,    with   agent's   name   stamped    thereon, 

are   admissible   to   prove   W 147 

W  once  made  is  irrevocable 148 

Prompt  payment  of  premium  on  Industrial  policy  is  waived  where  com- 
pany accepted  premiums  after  due  date  on  seven  occasions  during 

the   year    169 

Non-suit  is  properly  denied  where  policy  provision  has  been  waived  or 

abandoned   158 

Annotation:     Unsuccessful  attempt  to  collect  premium  as  a  W  of  for- 
feiture        182 

Custom  of  receiving  premiums  after  due  date  Is  W  of  prompt  payment  208 
Policy   provision    limiting   time    within    which    action    may    be    brought. 

being  for  company's  benefit,  may  be  waived 214 

Possession  of  mutual   benefit  certificate,  not  countersigned  as  required. 

does  not  raise  presumption  of  W  of  signature 215 

Relationship  of  beneficiary  is  waived  where  agent  knowingly  misstated 

such   relationship    216 

Condition  precedent  aA  to  right  to  sue  are  waived  by  company  denying 

liability    216,  273 

Acceptance  of  assessments  is  not  W  of  right  to  repudiate  contract  on 

ground  that  applicant  was  not  initiated  as  was  required 224 

Where  company   retains  policy,   procured   from   beneficiary   by  fraud   of 
agent,    it    ratifies   such    agent's    acts,    and    is    held    to    have   waived 

defenses  occurring  prior  to  the  release 225 

"Where  by-laws  require  W  to  be  In  writing,  a  parol  W  is  not  binding. . .   227 
Acceptance  of  overdue  assessments  after  wound   was  inflicted  does  not 

waive    defense    of   suicide 239 

W  by   local  ofllcer  Is  not  binding  on   company   where  by-law  stipulates 

against    such    W 239 

W  implies  a  voluntary  relinquishment  of  a  known  right. 87.  101.  105.  245.  334 
Acceptance  of  assessments  by  local  oflflcer  is  W  of  forfeiture,  regardless 

of  manner  provided  for  reinstatement 248 

Acceptance   of   assessment    after    insured's   death    does    not    waive    for- 
feiture     245,   249 

Refusal  of  assessments  waives  right  to  demand  tender  of  future  assess- 
ments       252 

Refusal  of  assessments  is  W  of  right  to  demand  proof  of  death 262 

Denial  of  liability  waives  defects  in  proof  of  death 264,   293 

Statement  of  ofllcer  that  there  was  no  claim  against  society  because  of 
a  breach  of  contract  does  not  waive  requirement  for  submission  of 

claim   to  tribunal 265 

Failure  to  return  assessments  was  not  a  W  of  breach  of  contract,  where 

such  return  was  not  demanded 259 

W  of  provision  of  contract  must  be  by  home  office 259 

Where  there  were  benefits  other  than  the  insurance  feature,  an  accept- 
ance of  assessments  with  knowledge  of  a  breach  of  contract  would 

not  be  a  W 259 

Conditional  acceptance  of  proof  of  death  is  not  W  of  breach  of  contract  260 
Acceptance  of  dues  with  knowledge  that  member  belonged  to  another 

society  waived  by-law  prohibiting  such 264 
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That  company  waived  forfeiture  In  some  cases  does  not  estop  It  from 

exercising  the  right  In  other  cases 267 

W  of  forfeiture  for  non-payment  of  assessments  does  not  waive  for- 
feiture  for  non-payment  of  dues 269 

Where  W  depended  on  parol  evidence  such  W  was  for  jury 27S 

Provision  of  policy  that  no  acts  relating  to  determlnavlon  of  extent  of 

loss  or  liability  of  company  shall  constitute  W  construed 73 

Non-W   agreement    may   be   waived 73.   105 

Where    agent    of   defendant    procured    another    policy    for    Insured,    the 

other  insurance  clause   was  waived 73.     90 

Rider,   providing  that   total   Insurance   shall   not   exceed   75   per  cent,   of 

value.   Is  W  of  other  insurance  clause 74 

Finding  of  W  without  finding  facts  upon  which  W  was  based  is  insuffi- 
cient   to    support    judgment 83 

Provisions   of  policy   are   not   waived    because   company   does   not   make 

inquiry   concerning   same 87 

Consent  of  agent  waives  other  insurance  clause 89 

Statement  of  adjuster  that  proof  of  loss  would  not  be  necessarj'  waives 

such  proof  of  loss 91 

Non-W  agreement  entered   into  after   loss  did   not   apply   to  affirmative 

representations    of    agent 91 

Provision   of   policy    that    no   agent    can   waive    its   conditions   does    not 

apply  to  acts  after  loss 91 

Agent  authorized  to  write  insurance  can  waive  conditions  of  policy 94 

Adjustment    of    loss    without    knowledge    of    other    Insurance    does    not 

waive  forfeiture  because  of  such  other  insurance 95 

Rejection  of  claim  on   ground   that   policy   has   been   canceled   does   not 

constitute   W  of  policy  conditions 96 

Statements  of  agent   that   policy   insures   against   certain    losses,    which 

losses  are  really  excepted,  is  not  a  W  of  the  policy  provision 99 

By  procuring  other  insurance  within  Ave  days  after  notice  of  cancella- 
tion does  not  waive  the  requirement  of  time 100 

Proof   that   company   sent    but   afterwards   recalled   check   is   admissible 

to  prove  W 105 

Allegations   held   sufficient   to  establish   W 106 

Limitation  clause  Is  waived  where  adjuster  Informs  insured  that  com- 
pany Is  disposed  to  await  action  of  other  companies 107 

Issuance  of  policy,  with  knowledge  of  facts  existing  at  the  time  that 
were  not  in  compliance  with  its  terms,  is  W.  as  it  would  not  be 
presumed   that   company  Intended   to  issue  void   policy 108 

Parol   W   by   agent    Is   not   binding   on    company    where   policy   provides 

that  provisions  can  only  be  waived  by  written  agreement 184 

Intention  to  waive  is  presumed  where  company  had  knowledge 196 

Application   for  reinstatement,   made  under  mistake  of  facts,   is  not   W   • 
of   right    to  object   to    forfeiture 196 

Refusal  to  pay  benefits  Is  W  of  proof  of  loss 293,  301 

W  of  premium  may  be  established  by  showing  that  parties  had  under- 
standing as  to  time  it   would   be   paid 295 

Retention  of  check  for  Indemnity,  including  a  W  clause,  does  not  show 
an  election  to  agree  to  such  W,  where  insured  notified  company  of 
his  refusal   to  sign   it 297 

Denial  of  liability  waives  limitation  clause 281,   300,   302 

Cancellation  of  policy,  after  notice  of  disability,  waives  proof  of  loss...    301 

W  by  general  agent   Is  binding  on   company,   although   policy  stipulates 

that  no  agent  can   waive  its  provisions 319 

Statement  of  agent  that  Insured  would  get  his  money  If  he  got  sick, 
made  without  knowledge  of  a  breach  of  warranty,  was  not  W 
of    forfeiture    321 

Instruction  to  find  W,  without  stating  facts.   Is  erroneous 324 

Statement  that   loss  would   be  paid   waives  forfeiture   for  deviation 329 

Continued  examination  as  to  loss,  after  knowledge  of  breach  of  war- 
ranty, was  not  W,  where  company  did  nothing  to  lead  Insured  te 
believe  that  It  did  not  intend  to  take  advantage  of  such  breach 340 

W   must    be   specially   pleaded 349 

To  constitute  W.  it  must  be  shown  that  company  did  something  incon- 
sistent with  Its  Intention  to  claim  compliance,  which  misled  insured   349 

Officers  of  mutual   fire  company  can   not   waive  by-laws  relating  to  the 

substancH    of    the    contract 359 

Act  of  liability  company  in  making  motion  to  set  aside  default  against 

policyholder  waives  provision  as  to  notice 895 

Acceptance   of    risk    knowing    that    applicant    had    no    Iron    safe    waives 

Iron-safe    clause    113 

Insufficiency    of    notice    Is    waived    where    company    rested    defenses    on 

other   grounds    114 


Digitized  by 


Google 


18W.]  INDEX  TO  Digest,  vol.  xxii.  519 

Letters  of  asent  to  company  are  admisalble  to  prove  W 201 

Agents,  with  authority  to  receive  and   forward  asseBsments,   can  waive 

forfeiture   for    non-payment 281 

WAREHOrSEMAN. 

Goods  held  by  Insured  as  bailee  for  hire  are  Included  in  policy  covering 

goods  held  In  trust 61 

WARRANTY. 

[See  Application:  Forfeiture:  Policy:  Representation.] 

Where  statements   in   application   are   made   W,   such   statements   must 

be  literally  or  substantially  true 16 

Although  W  of  value  of  property  need  only  be  substantially  true,  such 
rule  is  not  satisfied  where  property  valued  at  |1,600  is  worth 
only    1200    15 

It  appearing  that  statements  In  application  were  W,  a  paragraph  of 
answer,  stating  that  plaintiff  falsely  stated  and  represented  value 
of  property,  will  be  talcen  as  defense  of  false  W IS 

There  was  no  breach  of  W  where  Insured  stated  that  risk  on  his  prop- 
erty had  not  been  previously  rejected,  where  such  risk  had  been 
refused  because  outside  of  agent's   territory 40 

Breach  of  W  as  to  previous  medical  attendance  is  cause  for  for- 
feiture    122,   146,   161.   221 

Breach  of  W  is  cause  for  forfeiture,   whether  applicant   knew   It  to  be 

untrue   or    not 125 

Allegation  of  fraud  in  obtaining  policy  does  not  raise  question  of  breach 

of  W 142 

Five  weeks'  Illness  with  hemorrhagic  pancreatltus,  during  which  time 
applicant  was  not  expected  to  live,  is  a  serious  illness  and  consti- 
tuted a  breach  of  W 143 

Statement  in  medical  examination  as  to  physical   condition   Is  a  W  of 

opinion  only 157 

Annotation:  Effect  of  honest  mistake  in  answer  as  to  health  of  in- 
sured, warranted  by  him  to  be  true 206 

Statements  as  to  health  In  application  for  certificate  in  fraternal  society 

are   W,   in   Missouri 236 

Subsequent   confirmation  of  statements   In  application   did   not   warrant 

truth  of  matters  occurring  after  date  of  application 250 

N.  D.  Rev.  Code  1905,  Sec.  5934,  providing  that  misrepresentations  are 
Immaterial  unless  fraudulently  made,  or  risk  Increased,  applies 
to  W .• 241 

Representations    and    W    distinguished 260,   292 

Statements  as  to  present  condition  of  health  are  W 261 

Answers  of  Insured  to  medical  examiner,  where  made  basis  of  contract. 

are    W    275 

Clause  prohibiting  other  insurance  without  consent  is  a  promissory  W. .    109 

W  Is  parcel  of  contract,   and   breach   is  cause   for  forfeiture  whether  or 

not  thing  warranted   affects  the  risk 184 

"Warranty"   and   "condition  precedent"    are   interchangeable  terms 184 

Representation  Is  W  where  made  part   of  policy 292 

Failure  to  fill  blanks  In  policy  can  not  be  said  to  be  a  breach  of  war- 
ranty     304 

Statements  in  "schedule  of  warranties"  attached  to  policy  are  war- 
ranties of  facts  stated 312 

Mass.  St.  1907,  p.  854.  c.  576,  sec.  21.  providing  that  no  W  made  in 
negotiation  of  contract  shall  defeat  policy  unless  It  Increased  risk. 
etc.    construed     812 

W  is  parcel  of  contract  and  part  of  its  consideration 312 

W  and    "condition   precedent"   distinguished 312 

Statement  of  condition  of  book»  Is  not  W  where  it  Is  not  part  of  bond, 
nor  referred  to  in  it.  nor  required  by  its  terms  as  condition  of 
renewal     340 

Rule  that  breach  of  W  forfeits  policy  does  not  apply  where  party  who 

made  statements  was  party  whose  fidelity  was  insured 341 

There  is  an  implied  warranty  in  all  insurance  contracts  that  representa- 
tions material  to  the  risk  are  truthful 363 

Statements  by  employer,  under  fidelity  bond,  can  not  be  regarded  as 
W.  even  though  part  of  contract,  where  not  made  W  by  express 
terms    369 

Facts  warranted  to  be  true  are  material 387 

Where  statements  in  fidelity  bond  are  made  part  of  contract,  they  are 

W  and   their  falsity  avoids   recovery 391 

Answers  Inserted  by  agent  after  signature  of  applicant  are  not  war- 
ranties       201 
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WATCHMAN. 

[See  Policy;  Warranty.] 

WEEKLY   INDEBINITY. 

[See   Accident   Insurance;    Policy;   Sick   Benefits.] 

WHOLI.Y  DESTROYED. 

[See  Total  Loss;  Statutes.] 

WIFE'S  POLICY. 

[See    Assignment;    Husband    and    Wife;    Statutes.] 

Wife,   who  Is  beneficiary,   forfeits  her  right   to  Insurance   by  obtaining 

a     divorce 117 

Beneficiary  designated  by  name  and  as  wife,  although  not  the  wife, 
is  entitled  to  the  Insurance,  although  Insured  had  a  lawful  wife 
whom   he   had   deserted 117 

Wife  has  no  vested   Interest   in   policy   payable   to   her.   but  conditioned 

that    It    shall    have   a   surrender    value 118 

Interest  of  wife  in  policy  payable  to  her  is  contingent  upon  her  sur- 
viving   her    husband 120 

Widow's  statutory  allowance  Is  Inferior  to  right  of  assignee  who  holds 

policy  a  security  for  a  debt 121 

Policy   payable   to   wife    for   her  sole   benefit    is   her   separate   property 

and  may  be  pledged  by  her 128 

Provision  of  policy  for  deduction  of  Indebtedness  of  insured  to  com- 
pany Is  valid,  notwithstanding  Ann.  St.  Mo.  1906,  p.  3749,  ex- 
empting  W    from    creditors 146 

Wife   has   no   vested    Interest    in   policy    from    the   mere    fact    that    she 

was    originally    designated    as    beneficiary 175 

Mass.  Rev.  Laws  1902,  c.  118,  sec.  7S,  exempting  W  from  creditors,  in- 
cludes   paid-up    endowment   policy   assigned   to   wife 188.  189 

WILL. 

[See   Beneficiary;    Constitution   and    By-Laws.] 

Bequest  of  all  "money  or  other  property  owned  or  left  by  me"  does 
not  Include  policy  belonging  to  testator  at  time  W  was  made  but 
later    assigned 119 

Vested  interest  of  beneficiary  can  not  be  varied  by  W 168 

Assignment   to   "trustees   to   be   named   in   my   will"    means   trustees   In 

W    finally    admitted    to    probate 174 

Assignment  to  "trustees  to  be  named  In  my  will'  is  testamentary  in 
nature  and  void  where  not  witnessed  as  required  by  statute  of 
wills    174 

Where    beneficiary    is    designated    by    W.    it    is    not    necessary    that    he 

have  an  insurable  interest 232 

Gift    by    W    to    mother,    but    if   she    predeceased    testator,    then    to    his 

sisters   Is  valid    gift    to  sisters 276 

WITNESSES. 

[See    Evidence.] 

Substituted  beneficiary  is  not  an  assignee  within  meaning  of  Code 
Iowa,  sec.  4604,  prohibiting  party  from  testifying  to  transaction 
with   deceased  against   assignee 123 

Beneficiary    can    not    testify    In    Mo.    as    to    arrangement    with    Insured, 

since     deceased 14 

Local    record    keeper    of    fraternal    order    is    an    interested    W,    whose 

creditlbility    Is    for    jury 207 

Wife  Is  Incompetent  W  as  to  agreement  of  husband  to  make  her  bene- 
ficiary     , 210 

Person   witnessing   Instrument    changing   beneficiary    Is    incompetent    to 

testify   to  suit   involving  validity  of  such   Instrument 266 
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WRONO-DOEB. 

[See  Common  Carrier;   Forfeiture:   Policy;   Railroads;   Subrogation.] 

Insurance  company  has  not  rliirht  of  action  against  W.  where  Insured 
had,  previous  to  loss,  released  such  W  from  any  loss  that  might 
occur 17 

Assured   can   not   maintain   action   against   W   after   having   been   paid 

his  full   loss  by   Insurance  company 19 

Insurance  company  Is  subrogated  to  rights  of  Insured  against  W.  upon 

payment    of    loss 19.  47,  110 

Insured  is  proper  party  to  action  against  W  for  damages  after  pay* 
ment  by  insurance  company  of  part  of  loss,  and  assignment  to 
latter  of  claim  against  W  to  extent  of  payment 107.  Ill 

In  action  against  W.  company  was  not  necessary  party 110 

Where  loss  had  been  paid  by  Insurer,  and  action  was  brought  by  in- 
sured against  W  for  the  damage,  a  Veply  alleging  that  action  was 
for  benefit  of  Insurer  was  not  a  departure Ill 

In  action  against  W,  assignee  must  recover  in  right  of  assignor SSS 

Release  of  W  preventing  subrogation  Is  no  defense  to  action  on  policy  8S0 
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